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KOBE  V.  GEEEN.  1895 

Mar.  11,  16, 

Master  and  Servant — Imjplied  Obligation  of  Servant — Imj^roper  use  of  Informa-        23 ; 

tion  attained  during  Service — Liahility  of  Servant.  April  2. 

The  defendant,  being  employed  by  the  plaintiff  as  manager  of  his  busi- 
ness, secretly  copied  from  his  master's  order-book  a  list  of  the  names  and 
addresses  of  the  customers  with  the  intention  of  using  it  for  the  purpose 
of  soliciting  orders  from  them  after  he  had  left  the  plaintiff's  service  and 
set  up  a  similar  business  on  his  own  account.  Subsequently,  his  service 
with  the  plaintiff  having  terminated,  he  did  so  use  the  list : — 

Eeldf  that  it  was  an  implied  term  of  the  contract  of  service  that  the 
defendant  would  not  use,  to  the  detriment  of  the  plaintiff,  information 
to  which  he  had  access  in  the  course  of  the  service,  and  therefore  that  the 
defendant  was  liable  in  damages  for  any  loss  caused  to  the  plaintiff  by 
reason  of  the  breach  of  that  term. 

Action  tried  before  Hawkins  J.  without  a  jury. 
The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  the  learned  judge : — 

This  action  was  brought  to  recover  damages  against  the 
Vol.  II.  1895.  B  2 
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1895      defendant,  who  had  been  in  the  service  of  the  plaintiff,  a 
Kobe      tradesman,  but  who  had  left  him  and  set  up  in  a  similar  busi- 
Gkeen.  own  account,  for  improperly  soliciting  his  late 

master's  customers  to  transfer  their  custom  to  himself,  and  for 
taking  during  his  service,  in  breach  of  his  duty  and  in  viola- 
tion of  his  contract  of  service,  copies  from  his  master's  order- 
book  to  facilitate  his  own  solicitations,  and  using  them  for  that 
purpose  to  his  master's  detriment. 

The  facts,  as  I  find  them  to  be,  are  as  follows : — 
The  plaintiff,  Kobb,  was  a  dealer  in  live  game  and  eggs. 
The  chief  part  of  his  business  consisted  in  procuring  the  eggs, 
and  in  the  hatching,  rearing,  and  sale  of  game  birds.  For 
the  carrying  on  of  such  business  he  occupied  what  were 
called  game  farms  at  Liphook  in  Hampshire,  and  at  Elstead 
near  Godalming.  He  had  carried  on  that  business  since  the 
year  1881.  At  these  farms  he  had  been  accustomed  to  keep  a 
large  stock  of  upwards  of  5000  laying  pheasants,  and  had  sold 
in  one  year  as  many  as  nearly  150,000  pheasants'  eggs.  He 
supplied  also  live  pheasants,  as  well  for  shooting  as  for  stock 
purposes.  His  customers  were  numerous,  and  for  the  most  part 
were  country  gentlemen  and  their  keepers,  whose  residences 
and  estates  were  spread  over  England,  Scotland,  and  Wales ;  and 
their  names  and  addresses  were  collected  together  in  his  order- 
book. 

In  1890  the  plaintifi  was  desirous  of  engaging  a  manager, 
and,  towards  the  end  of  July  in  that  year,  he  had  an  interview 
with  the  defendant  at  the  St.  Stephen's  Club,  when  he  explained 
the  nature  of  the  business  of  a  game  farm,  and  the  care  and 
responsibility  it  involved ;  and  having  informed  the  defendant 
that  he  had  works  on  the  premises  where  he  made  all  his  own 
plant  such  as  pens,  coops,  &c.,  he  stated  that  of  course  he  relied 
on  the  defendant  not  to  impart  any  information  about  the  con- 
struction of  such  plant,  and  above  all  not  to  talk  about  the 
business  done  by  the  farm,  and  to  treat  everything  in  connection 
with  the  farm  in  strict  confidence.  Kothing,  however,  was 
settled  on  that  day.  On  July  31  the  plaintiff  wrote  to  the 
defendant  as  follows : — 

"I  have  not  yet  signed  the  lease  of  the  farm,  but  I  think 
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there  is  no  doubt  but  that  I  shall  continue  to  hold  it  as  I  have  1895 
done  up  to  now,  and  for  a  further  term  of  twenty-one  years.    I  kobb 
have  not  yet  spoken  to  my  present  manager  about  the  proposed  g<ueen 
change. 

"  So  that  all  may  be  quite  clear  I  propose  writing  the  exact 
terms  as  I  think  you  understood  them,  and  shall  be  glad  to  hear 
from  you  whether  you  feel  inclined  to  accept  the  post.  I  also 
think  I  made  it  clear  to  you  where  my  present  manager  has 
failed,  and  where  it  is  that  I  feel  a  want  of  confidence  in  his 
management.  These  terms  were  for  the  first  year,  or  say  from 
the  time  you  took  over  the  management  till  December  31,  1890, 
that  your  remuneration  was  at  the  rate  of  lOOZ.  per  annum  with 
use  of  cottage  free  of  rent.  Should  your  management  be  satis- 
factory and  you  feel  that  you  wish  to  continue,  I  would  give  you 
lOOL  per  annum  and  a  share  amounting  to  10  per  cent,  in  the 
profits  resulting  from  your  management ;  i.e.,  on  all  profits  over 
and  above  the  profits  shewn  on  the  balance-sheet  for  1890.  The 
cottage  to  be  then  rented  at  20Z.  per  annum. 

"I  will  wait  before  speaking  to  my  present  manager  till  I 
hear  from  you,  when  perhaps  you  will  kindly  let  me  know  how 
soon  you  can  arrange  to  come." 

To  this  the  defendant  replied  on  August  2  as  follows  : — 
I  thank  you  for  your  letter  of  the  3 1st  July.  I  beg  to  say 
that  I  have  now  had  time  to  reflect  on  it,  and  also  on  what  you 
said  last  Sunday,  and  that  I  am  now  prepared  to  accept  the  post 
upon  the  terms  stated,  with  one  exception,  that  I  shall  receive  a 
minimum  salary  of  lOOZ.  per  annum  irrespective  of  rent,  which  I 
propose  for  you  to  deduct  out  of  any  commission  arising  from 
my  share  in  the  business  and  not  from  my  salary. 

"  My  sister  has  agreed  to  come  and  live  with  me  after  a  time, 
and  I  shall,  therefore,  be  able  to  get  my  house  furnished. 

"  I  shall  be  able  to  come  on  September  1st,  but  should  you 
wish  me  to  come  at  an  earlier  date,  I  must  arrange  to  do  so. 

"  I  should  like  to  have  my  money  once  a  month,  if  not 
inconvenient  to  you. 

"I  assume  that  the  rent  of  cottage  includes  all  rates  and 
taxes. 

B  2  2 
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1895  "  I  took  good  notice  of  where  your  present  manager  had  failed, 

RoBB  and  I  feel  perfectly  sure  that  I  shall  not  only  be  able  to  master 
>BEEN  failings,  but  that  you  will  find  me  capable  of  looking  after 

your  interests  in  every  way. 

"  I  might  add  that  the  gentleman  with  whom  I  am  now  has 
offered  me  a  very  greatly  increased  prospective  salary  if  I  would 
stay  on  with  him,  but  I  decline  to  do  so  for  several  reasons. 
"N.B. — Kindly  let  me  have  an  answer  by  return." 

And,  on  August  6,  the  plaintiff  closed  the  correspondence,  so 
far  as  related  to  the  contract,  by  a  letter  to  defendant  of  that 
date : — 

"  I  duly  received  your  letter.  I  am  sorry  I  did  not  make  it 
clear  in  my  last  that  I  did  not  propose  deducting  the  20Z.  for 
the  cottage  from  your  salary  of  lOOZ.  It  would,  therefore,  com© 
off  the  increase  in  your  salary  arising  from  any  increased  profits, 
thus  assuring  you  a  minimum  of  lOOZ.  per  annum.  I  have  now 
told  my  manager,  and  am  this  week  advertising  for  a  situation 
for  him ;  I  have  told  him  he  can  keep  the  cottage  till  Michaelmas, 
if  he  can't  get  suited  sooner,  but  I  shall  be  quite  ready  for  you 
early  in  September.  Would  Monday,  September  1st,  suit  you  ? 
On  hearing  from  you,  I  will  arrange  to  get  a  room  for  you  at 
the  Inn  near  my  place." 

The  defendant  was  accordingly  engaged,  and  in  September^ 
1890,  entered  the  plaintiff's  service  as  his  manager. 

The  defendant  in  his  evidence  stated  that  the  only  terms 
agreed  on  were  those  contained  in  the  three  letters  I  have 
referred  to,  and  that  nothing  was  said  as  to  the  names  of  the 
plaintiff's  customers,  nor  about  keeping  their  names  secret  or 
confidential.  I  accept,  however,  the  'plaintiff's  version  of  the 
conversation,  if  it  be  material.  Nothing  further  touching  the 
matters  now  in  question  occurred  until  the  month  of  August, 
1893.  In  the  meantime  the  defendant  had  acted  as  manager  of 
the  plaintiff's  business,  and  as  such  had  access  to  his  books,  and, 
among  them,  to  the  order-book  above  referred  to.  That  the 
plaintiff  reposed  great  confidence  in  him  until  the  discovery 
of  the  misconduct  complained  of  is  very  certain.  This  the 
defendant  acknowledged  in  a  letter  of  August  22,  1893. 
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On  November  22,  1893,  the  defendant  gave  to  the  plaintiff  1895 
notice  that,  at  the  end  of  that  year,  he  should  consider  the  rqbb 
agreement  between  them  at  an  end,  and  that  notice  was  duly  green 
accepted;  and  so  with  the  year  1893  terminated  the  service  of 
the  defendant  with  the  plaintiff. 

In  March,  1894,  it  came  to  the  knowledge  of  the  plaintiff  that 
the  defendant  was  carrying  on  a  similar  business  to  his  own  at 
what  the  defendant  described  as  "  The  Game  Farm,  Henley." 
An  advertisement  of  it  appeared  in  the  Field  of  March  3,  1894. 
When  that  game  farm  was  first  established  does  not  very  clearly 
appear ;  but,  if  the  defendant's  announcement  upon  a  pictorial 
price  list  is  to  be  accepted,  it  was  in  the  year  1893,  although 
according  to  the  defendant's  account  it  was  not  until  Feb- 
ruary 19,  1894,  that  he  entered  into  the  agreement  under  which 
'iie  obtained  possession  of  it.  The  possession  of  the  farm  was 
speedily  followed  by  two  circulars  (undated),  addressed  respec- 
tively, one  to  a  great  number  of  the  plaintiff's  customers 
whose  names  and  addresses  are  comprised  in  the  order-book,  and 
the  other  to  gamekeepers  whose  names  and  addresses  were  also 
in  the  order-book,  but  who  had  sent  their  orders  without  giving 
the  names  of  their  masters.  The  names  and  addresses  in  the 
order-book  had  been  copied  from  that  book  into  a  list  by  the 
defendant,  whilst  in  the  service  of  the  plaintiff,  clandestinely, 
without  his  master's  knowledge  or  authority,  and  for  the  purpose 
of  using  it  to  solicit  his  master's  customers  to  give  their  custom 
to  him. 

The  circular  to  the  customers  was  as  follows : — 

"  The  Game  Farm, 
Henley. 

**Sir, — I  have  the  honour  to  inform  you  that  after  several 
years'  experience  as  manager  of  the  Liphook  Game  Farm,  I 
have  purchased  and  taken  over  this  well-established  business.  I 
enclose  my  list  of  quotations  for  the  coming  season  in  the  hope 
that  my  terms  being  so  reasonable  you  will  extend  the  favour  of 
your  orders  to  me.  My  knowledge  of  the  business  being  exten- 
sive you  can  rely  on  my  adopting  every  modern  improvement  to 
obtain  the  best  results,  I  am  now  using  Portable  Pens  for  the 
Pheasants  during  the  laying  season,  and  by  a  constant  change 
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1895  of  pasture  I  liope  to  greatly  improve  the  healthy  generating 
EoBB     power  of  the  eggs. 

>REEN        "  Awaiting  the  favour  of  your  commands, 

"  I  beg  to  remain,"  &c. 

To  the  keepers  the  circular,  giving  the  same  address,  ran 
thus,  the  language  being  altered  to  suit  the  intelligence  of  the 
person  to  whom  it  was  addressed 

"  The  Game  Farm, 
Henley. 

"Sir, — I  have  the  pleasure  to  inform  you  that  after  several 
years'  experience  as  manager  of  the  Liphook  Game  Farm  I  have 
purchased  and  taken  over  this  well-established  business. 

"  I  enclose  my  list  of  quotations  for  the  coming  season  in  the 
hope  that  my  terms  being  so  reasonable  you  will  see  the  way  to 
advise  your  master  to  extend  his  orders  to  me.  My  knowledge 
of  the  business  being  extensive  you  can  rely  on  my  adopting 
every  modern  improvement  to  get  the  best  results.  I  am  now 
using  portable  pens  for  the  pheasants  during  the  laying  season^ 
and  by  a  constant  change  of  pasture  I  hope  to  greatly  reduce 
the  ailments  of  chicks. 

"  Awaiting  the  favour  of  orders  from  your  estate, 

"  I  remain,"  &c. 

"  P.S. — I  allow  a  bonus  of  7 J  per  cent,  to  head  keepers  on  the 
value  of  their  orders." 

The  fact  that  these  circulars  had  been  issued,  together  with 
the  fact  that  the  defendant  had  taken  copies  of  the  names  and 
addresses  of  his  customers,  came  to  the  knowledge  of  the  plaintiff 
about  ten  days  after  seeing  the  Field  advertisement  of  March  3^ 
and  he  thereupon  instructed  his  solicitors  to  take  proceedings 
against  the  defendant ;  and  accordingly  the  writ  in  this  action 
was  issued  on  March  14,  1894,  indorsed  with  a  claim  for 
damages  for  having  wrongfully  taken  and  made  use  of  such 
copies  and  for  wrongfully  issuing  the  circulars.  The  actionable 
character  of  these  complaints  I  have  to  deal  with  hereafter ;  and 
I  only  introduce  the  issue  of  the  writ  with  its  indorsement  here 
for  the  purpose  of  pointing  out  the  answer  the  defendant  in- 
structed his  solicitor  to  make  to  the  action  in  this  early  stage  of 
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it.  That  answer  is  contained  in  the  letter  of  the  defendant's 
solicitor  to  the  plaintiff's  solicitors  of  March  20,  1894,  and  is  to 
the  following  effect : — 

"  Both  V.  Green, 
The  defendant  has  consulted  me  in  reference  to  the  writ  issued 
by  you  in  this  matter,  and  has  shewn  me  the  circular  of  which 
your  client  complains.  I  do  not  think  the  circular  bears  the 
construction  your  client  is  desirous  to  place  on  it  as  being 
calculated  to  induce  people  to  the  belief  that  defendant  had 
taken  over  his  business.  Notwithstanding  my  view  as  to  this,  I 
have  suggested  (in  order  to  avoid  litigation)  to  my  client  that 
he  should  send  out  a  fresh  circular  distinctly  referring  to  the 
fact  that  his  circular  refers  to  the  *  Game  Farm,  Henley,'  and 
not  to  the  *  Game  Farm,  Liphook,'  which  is  still  carried  on  by 
your  client. 

"  He  states  there  is  no  truth  in  the  statement  that  he  has  been 
representing  that  he  is  a  partner  with  the  plaintiff,  and  denies 
that  he  has  taken  any  copy  or  extract  from  your  client's  books, 
or  the  names  and  addresses  of  his  customers,  or  otherwise. 

"  I  do  not  think  your  client  can  have  any  reason  of  complaint 
because  of  the  fact  of  some  of  the  circulars  having  been  sent  to 
persons  who  happened  to  have  been  customers  of  your  client. 

"  I  will  forward  a  copy  of  the  fresh  circular  my  client  will 
issue  to  you  as  soon  as  I  receive  it  from  him." 

I  have  already  stated  that  on  November  22,  1893,  the  defend- 
ant gave  notice  to  terminate  his  service  with  the  plaintiff  on  the 
last  day  of  that  year. 

On  the  30th  of  that  same  month,  while  in  the  plaintiff's 
service,  Mr.  Barclay  met  the  defendant  at  the  Grosvenor  Hotel. 
The  defendant  there  mentioned  that  he  was  then  in  the  service 
of  the  Liphook  Game  Farm,  but  that  he  was  at  liberty  to  leave 
at  any  moment.  Mr.  Barclay  then  talked  with  him  as  to  a 
proposed  partnership  between  himself  and  a  Dr.  Baines  in  the 
same  business  at  Henley,  and  suggested  that,  if  that  were  carried 
out,  the  defendant  should  become  manager  at  a  salary,  and  that 
it  should  be  matter  for  further  consideration  whether  he  should 
have  a  percentage  or  a  share  in  the  partnership.    It  was  further 
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1895  suggested  that  the  defendant  would  not  be  expected  to  put  any 
KoBB  capital  into  the  business ;  but  the  defendant  led  Mr.  Barclay  to 
teeex.  believe  that  as  against  his  capital  the  defendant  would  bring  in 
a  considerable  amount  of  business,  and  that  he  had  a  considerable 
number  of  good  names  as  customers  he  would  introduce.  I  have 
no  doubt  this  had  reference  to  the  copies  from  the  order-book ; 
and  substantially,  it  was  offering  to  bring  in  capital  dishonestly 
obtained.  The  proposed  partnership  between  Mr.  Barclay  and 
Dr.  Baines,  however,  fell  through,  but  that  is  immaterial. 

The  defendant  himself  deposed  to  having  been  in  negotiation 
with  Dr.  Baines  two  or  three  months  before. 

The  proof  of  defendant's  having  so  copied  the  order-book  was 
derived  from  his  own  answers  to  interrogatories.  The  evidence 
of  Mr.  Barclay  shews  that  he  looked  upon  the  copy  as  a  valuable 
piece  of  property.  The  list  so  copied  was  produced.  The 
defendant  admitted  it  was  written  by  him  when  nobody  saw  him, 
that  his  object  was  to  use 'the  names,  and  he  confessed  that  he 
had  regarded  what  he  did  as  unfair  and  dishonourable,  and  that 
probably  his  master  would  have  turned  him  away  had  he  known 
of  his  misconduct ;  but  that  he  did  not  think  his  employment 
was  confidential,  or  that  he  was  bound  to  protect  his  master's 
interests,  as  it  was  not  expressly  so  said. 

Murphy,  Q.C.,  and  B.  M.  Bray,  for  the  plaintiff. 

McCall,  Q.C.,  and  Pollard,  for  the  defendant. 

The  authorities  relied  on  are  fully  discussed  in  the  judgment. 

Cur.  adv.  vult. 

April  2.  Hawkins  J.  (after  stating  the  facts  as  set  forth  above). 
I  dispose  at  once  of  that  part  of  the  plaintiff's  complaint,  both  as 
indorsed  on  the  writ  and  contained  in  the  statement  of  claim, 
which  charges  that  the  circulars  were  calculated  to  induce  the 
persons  to  whom  they  were  addressed  to  believe,  contrary  to  the 
fact,  that  the  defendant  had  taken  over  the  plaintiff's  business, 
and  thus  clear  the  way  for  the  more  important  question  which 
arises  upon  the  residue  of  the  complaint. 

As  regards  the  circulars,  then,  I  am  of  opinion  that  the 
language  of  them  was  not  calculated  to  produce  the  erroneous 
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impression  suggested.    They  commence,  as  they  fairly  might,  by  1895 
stating  the  extent  of  the  writer's  experience,  and  the  paragraph  eobb 
which  immediately  follows,  "  I  have  purchased  and  taken  over  qeeen. 
this  well-established  business,"  clearly  to  my  mind  could  only    g^^^^g  j 
reasonably  be  read  as  having  reference  to  "The  Game  Farm, 
Henley,"  from  which  the  circular  is  addressed.    No  authority 
was  cited  to  me,  and  I  know  of  none,  which  would  support  a 
different  view.    The  circular  in  Eelmore  v.  Smith  (No.  2)  (1) 
was  very  different.    Whether  there  was  a  latent  hope  that  it 
might  possibly  produce  such  an  effect  (as  it  seems  to  have  done 
^3pon  two  witnesses  who  were  called),  I  do  not  stop  to  inquire. 

The  residue  of  the  plaintiff's  complaint  is  of  a  far  more  serious 
and  important  character.  It  amounts  in  substance  to  this — that, 
during  defendant's  service  with  the  plaintiff,  he  was  guilty  of 
a  gross  breach  of  confidence  with  the  deliberate  object  already 
mentioned,  and  that,  after  his  service  was  terminated,  he  carried 
out  that  object  with  the  materials  he  had  so  dishonestly  obtained 
to  his  own  advantage  and  his  late  master's  detriment. 

The  question  raised  upon  this  point  of  the  case  is  the  more 
important  because  the  learned  counsel  for  the  defendant  have 
insisted  that  in  all  he  did  the  defendant  was  justified  in  law. 

The  case  against  the  defendant  on  the  pleadings  was  treated 
as  a  breach  of  the  contract  of  service  between  the  defendant  and 
the  plaintiff,  and  that  contract  is  stated  in  the  first  and  second 
paragraphs  of  the  statement  of  claim  in  these  terms :  "  that  the 
defendant  entered  the  service  of  the  plaintiff  and  undertook  the 
duties  of  assisting  the  plaintiff  in  the  management  of  his  business 
upon  the  terms,  amongst  others,  that,  having  access  in  the  course 
of  his  employment  to  the  books  of  the  business  and  to  the 
correspondence  with  the  customers,  all  information  obtained  by 
him  in  relation  to  the  plaintiff's  business  and  his  customers,  or 
contained  in  his  books  or  correspondence,  should  be  treated  by 
him  as  strictly  confidential,  and  should  not  be  made  use  of  by 
him  for  any  purpose  other  than  the  purpose  of  the  business." 
The  breach  of  that  contract  is  stated  in  the  fourth  paragraph? 
which  alleges  that,  before  leaving  the  plaintiff's  service,  the 
defendant,  without  the  plaintiff's  authority,  took  copies  of  or 

(1)  35  Ch.  D.  449. 
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1895      extracts  from  the  plaintiff's  books,  and,  in  particular,  made  a  list 
Kobe      of  the  names  and  addresses  of  the  plaintiffs  customers  and  of 
3}eeen.     their  keepers  with  the  intention  of  using  the  same  for  his  own 
J    benefit  and  against  the  interest  of  the  plaintiff. 

Whatever,  if  any,  amendments  or  additions  to  the  pleading© 
are  necessary  in  order  to  dispose  of  this  case  upon  its  merits,  I 
allow  them.  It  was  urged  by  the  defendant's  counsel  that 
there  was  no  such  contract  as  alleged,  and  that  no  amendment 
could  usefully  be  made  ;  and  he  based  his  contention  upon 
these  grounds :  First,  that  the  whole  contract  was  in  writings 
and  contained  in  the  three  letters  of  July  31  and  August  2  and  6, 
1890,  and  that  by  that  contract  and  that  only  was  the  defendant 
bound  ;  secondly,  that  the  conversation  spoken  to  by  the  plaintiff 
as  having  taken  place  before  those  letters  were  written,  and 
which  I  find  did  take  place,  could  not  be  imported  into  the 
contract ;  lastly,  that  no  implied  contract  could  be  held  to 
attach  to  the  written  one. 

I  think  neither  of  these  contentions  can  be  supported.  As  to 
the  first,  I  look  upon  the  expression  so  much  relied  on,  "  the 
exact  terms,"  to  be  found  in  the  second  page  of  the  letter  of 
July  31,  as  having  reference  only  to  the  terms  of  remuneration 
to  be  paid  to  the  defendant  for  his  services.  As  to  those  terms 
I  think  the  letters  are  conclusive.  As  to  the  second  contention, 
I  am  satisfied  that  both  parties  intended  that  those  requirements j, 
which  were  specially  dwelt  upon  in  the  course  of  the  conversation, 
should  be  observed  by  the  defendant  as  conditions  of  his  service^ 
and  that  neither  of  them  supposed  or  intended  the  letters  alone 
to  contain  every  term  of  their  contract.  It  would  be  absurd  to 
suppose  that  the  plaintiff  ever  intended  to  forego  those  require- 
ments of  honesty,  fidelity,  &c.  As  to  the  third  contention,  I  have 
a  very  decided  opinion  that,  in  the  absence  of  any  stipulation  to 
the  contrary,  there  is  involved  in  every  contract  of  service  an 
implied  obligation,  call  it  by  what  name  you  will,  on  the  servant 
that  he  shall  perform  his  duty,  especially  in  these  essential 
respects,  namely,  that  he  shall  honestly  and  faithfully  serve  his 
master ;  that  he  shall  not  abuse  his  confidence  in  matters 
appertaining  to  his  service,  and  that  he  shall,  by  all  reasonable 
means  in  his  power,  protect  his  master's  interests  in  respect  to 
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matters  confided  to  him  in  tlie  course  of  his  service.  It  would  1895 
be  monstrous  to  suppose  that  a  servant  would  be  absolved  from  rqbb 
the  observance  of  these  essential  elements  to  good  service,  unless 
they  were  in  terms  specially  provided  for  in  the  contract. 

Against  the  view  that  the  law  would  imply,  or  that  a  jury  or 
judge  could  infer,  such  a  promise,  Mr.  McCall  could  not — at 
least  he  did  not — cite  any  case  other  than  Thorn  v.  Mayor  of 
London,  (1)  I  have  carefully  read  that  case,  but  I  cannot 
realise  its  applicability  to  that  before  me.  There  it  was  sought 
to  introduce  an  implied  term  into  a  contract  to  execute  works  in 
the  building  of  Blackfriars  Bridge  with  a  view  to  qualify  an 
express  provision  in  the  contract  by  which  the  plaintiff  had 
bound  himself.  A  mere  glance  at  that  case  will  shew  that  it 
cannot  be  made  applicable  to  the  case  before  me.  As  an 
authority  in  support  of  my  own  view,  I  would  refer  to  the  case 
of  Morgan  v.  Bavey,  (2)  Pollock  C.B.,  in  delivering  the  con- 
sidered judgment  of  the  Court  of  Exchequer,  said  :  "  We  think 
the  cases  have  established  that  where  a  relation  exists  between 
two  parties,  which  involves  the  performance  of  certain  duties  by 
one  of  them  and  the  payment  of  reward  to  him  by  the  other,  the 
law  will  imply,  or  the  jury  may  infer,  a  promise  by  each  party  to 
do  what  is  to  be  done  by  him."  Applying  that  principle,  I 
think  the  law  will  imply,  and  I,  sitting  as  a  jury,  ought  to  and 
do  infer,  such  a  promise  in  the  [present  case :  see  also  judgment 
of  Bowen  L.J.  in  Helmore  v.  Smith,  (3)  It  will  be  observed 
that  the  Court  did  not,  in  the  case  I  have  just  cited,  limit  the 
applicability  of  its  judgment  to  cases  between  master  and 
servant,  but  extended  it  to  all  cases  where  a  relation  exists 
between  two  parties  involving  the  performance  of  duties  by  one 
of  them  for  consideration  from  the  other.  It  certainly  applies 
to  all  cases  between  employer  and  employed.  In  Tuck  &  Sons 
V.  Priester  (4)  the  plaintiffs,  art  publishers  in  England,  sent  to 
the  defendant,  a  printer  in  Berlin,  a  water-colour  drawing,  with 
a  written  order  to  make  2000  copies  with  a  view  to  their  sale. 
The  order  was  executed ;  but  the  defendant,  without  the  know- 
ledge or  consent  of  the  plaintiff,  made  a  number  of  other  copies 

(1)  1  App.  Cas.  120.  (3)  35  Ch.  D.  449,  456. 

(2)  6  H.  &  N.  265,  276.  (4)  19  Q.  B.  D.  629. 
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1895  for  himself,  with  a  view  to  sell  them  on  his  own  account.  The 
Kobe  plaintiffs  insisted  that  in  accepting  the  order  the  defendant 
Geeex  impliedly  contracted  not  to  make  copies  for  himself.  Lord 
Esher,  in  delivering  his  judgment,  said:  "The  contract  being 
a  written  one,  it  must  be  construed  by  the  writing  alone,  and 
the  plain,  honest  meaning  of  it  was  this  :  *  You  are  to  make  those 
copies  for  us,  and  then  you  are  to  return  the  picture  to  us,  and 
you  are  not  to  make  any  other  copies  for  your  own  benefit.' 
That  term  was  implied  as  plainly  as  anything  could  be."  In  the 
same  case,  Lindley  L.J.  said  that  the  employment  of  the  plaintiff 
"  carried  with  it  the  necessary  implication  that  the  defendant 
was  not  to  make  more  copies  for  himself,  or  to  sell  the  additional 
copies  in  this  country  in  competition  with  his  employer.  Such 
conduct  on  his  part  is  a  gross  breach  of  contract  and  a  gross 
breach  of  faith,  and,  in  my  judgment,  clearly  entities  the 
plaintiff  to  an  injunction." 

I  am  aware  that,  in  Pearson  v.  Pearson  (1884)  (1),  Cotton  L.J. 
made  use  of  these  words  :  "  I  have  a  great  objection  to  straining 
words  so  as  to  make  them  imply  a  contract  as  to  a  point  upon 
which  the  parties  have  said  nothing,  particularly  when  it  is  a 
point  which  was  in  their  contemplation."  That  observation, 
however,  was  applied  to  a  contract  for  sale  of  a  goodwill,  and  has 
no  application  to  a  bare  contract  of  service  like  that  in  the 
present  case.  To  the  same  effect  as  Tuch  v.  Priester  (2)  is 
Pollard  V.  PhotograjoMe  Company  (1888)  (3),  the  case  of  photo- 
graphers who  sold  negative  copies  of  the  photograph  likeness  of 
their  customers,  in  which  North  J.  said:  "Where  a  person 
obtains  information  in  the  course  of  a  confidential  employment, 
the  law  does  not  permit  him  to  make  any  improper  use  of  the 
information  so  obtained ;  and  an  injunction  is  granted,  if  neces- 
sary, to  restrain  such  use."  In  the  course  of  his  judgment. 
North  J.  states  as  a  well-known  fact  that  "  a  student  may  not 
publish  a  lecture  to  which  he  has  been  admitted,  even  though  by 
his  own  skill  he  has  taken  a  copy  of  it  in  shorthand." 

Great  stress  was  laid  by  the  learned  counsel  for  the  defendant 
upon  the  fact  that  a  servant  having  left  his  master  may,  unless 

(1)  27  Cb.  D.  145,  155.  (2)  19  Q,  B.  D.  629. 

(3)  40  Ch.  D.  845. 
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restrained  by  contract,  lawfully  set  up  in  the  same  line  of  busi-  1895 
ness  as  his  late  master,  and  in  the  same  locality  ;  and  that  he  Robb 
may,  without  fear  of  legal  consequences,  canvass  for  the  custom  green 
of  his  late  master's  customers,  whose  names  and  addresses  he  has  „ 
learned,  bona  fide  accidentally,  during  the  period  of  his  service. 
I  do  not  suppose  that  anybody,  with  any  knowledge  of  the  law, 
would  seriously  contend  to  the  contrary.  Such  a  course  has 
been  recognised  as  legal  by  authority :  see  per  Bowen  L.J.  in 
Helmore  v.  Smith  (1),  and  per  North  J.  in  Irish  v.  Irish.  (2) 
But  the  counsel  for  the  defendant  go  further,  and  contend  that 
he  may  canvass  his  master's  customers  whilst  he  remains  in  his 
service,  and  even  whilst  he  is  engaged  in  the  discharge  of  his 
duty  to  his  master  with  those  very  customers  ;  and  further  still, 
that  he  may  read  his  master's  business  books  with  a  view  to  learn 
his  customers'  names  and  addresses,  and  may  carry  these  things 
away  in  his  head,  if  his  memory  will  enable  him,  and  that  he 
may  write  them  down  at  his  own  residence.  -Having  gone  thus 
far,  they  are  compelled,  in  order  to  justify  the  conduct  of  the 
defendant,  to  contend  that  a  servant  might  in  his  master's  ser- 
vice, having  confidential  access  to  his  master's  books  for  the 
purposes  of  his  business,  copy,  as  in  this  case,  the  names  and 
addresses  of  his  master's  customers  with  a  view  to  use  them  to 
facilitate  his  canvass  for  their  custom,  as  soon  as  he  should  see  fit 
after  the  termination  of  his  service;  in  short,  to  canvass  with 
the  aid  of  stolen  material,  without  which,  having  regard  to  the 
wide  extent  over  which  the  customers  were  spread,  practically 
he  could  not  canvass  at  all.  I  confess  this  seems  to  me  a 
startling  proposition,  and  to  it  I  do  not  assent.  The  case  of 
Nichol  V.  Martyn  (1799)  (3)  was  strongly  relied  upon  by  the 
defendant's  counsel.  That  case  was  tried  before  Lord  Kenyon. 
It  is  only  reported  as  a  nisi  prius  decision  in  Espinasse.  It  was 
an  action  brought  by  the  plaintiffs  against  the  defendant,  who 
had  been  a  traveller  of  theirs  but  was  about  to  leave  their  service, 
for  seducing  their  customers,  whilst  engaged  on  their  business, 
by  canvassing  such  customers  for  orders  on  his  own  account  when 
he  set  up  in  business,  as  he  was  about  to  do  after  leaving  the 

(1)  35  Ch.  D.  449.  '  (2)  40  Ch.  D.  49. 

(3)  2  Esp.  732. 
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1S95  plaintiffs  at  Christmas  then  next.    The  plaintiffs  were  nonsuited, 
Kobe  Lord  Kenyon  saying  :  "  The  conduct  of  the  defendant  in  this 
Geeen  perhaps  be  accounted  not  handsome ;  but  I  cannot  say 
  that  it  is  contrary  to  law.    The  relation  in  which  he  stood  to  the 

Hawkins  J.  *' 

plaintiffs,  as  their  servant,  imposed  on  him  a  duty  which  is  called 
of  imperfect  obligation,  but  not  such  as  can  enable  the  plaintiffs 
to  maintain  an  action.  A  servant,  while  engaged  in  the  service 
of  his  master,  has  no  right  to  do  any  act  which  may  injure  his 
trade,  or  undermine  his  business ;  but  every  one  has  a  right,  if 
he  can,  to  better  his  situation  in  the  world ;  and  if  he  does  it  by 
means  not  contrary  to  law,  though  the  master  may  be  eventually 
injured,  it  is  damnum  absque  injuria.  There  is  nothing  morally 
bad,  or  very  improper,  in  a  servant,  who  has  it  in  contemplation 
at  a  future  period  to  set  up  for  himself,  to  endeavour  to  conciliate 
the  regard  of  his  master's  customers,  and  to  recommend  himself 
to  them,  so  as  to  procure  some  business  from  them  as  well  as 
others.  In  the  present  case,  the  defendant  did  not  solicit  the 
present  orders  of  the  customers ;  on  the  contrary,  he  took  for  the 
plaintiffs  all  those  he  could  obtain ;  his  request  of  business  for 
himself  was  prospective,  and  for  a  time  when  the  relation  of 
master  and  servant  between  him  and  the  plaintiffs  would  be  at 
an  end."  It  seems  presumptuous  to  criticise  or  doubt  so  high  an 
authority,  but  I  cannot  help  asking  myself  whether  at  the  present 
day  Lord  Kenyon,  after  considering  the  matter,  would  have 
considered  it  no  breach  of  the  duty  of  a  servant  deliberately  to 
utilize  his  hours  of  service  by  being  false  to  his  master's  interests 
and  endeavouring  to  induce  his  master's  customers  to  transfer 
their  custom  to  him  on  a  near  approaching  day.  It  was  certainly 
against  his  master's  interests  that  he  should  do  so.  It  may  be 
under  particular  circumstances  that  the  injury  done  to  his  master 
would  hardly  be  greater  than  if  he  had  waited  till  he  had  left  the 
service  before  he  made  his  canvass.  But  that  is  not  the  question. 
The  obligation  to  protect  his  master's  interests  lasts  until  the 
last  hour  of  his  service.  The  dividing  line  between  owing  his 
master  a  duty  and  owing  him  none  is  that  imperceptible  period 
of  time  between  the  termination  of  his  service  and  the  moment 
he  acquires  freedom  of  action  after  his  service  has  terminated. 
Here  we  are  dealing  with  a  flagrant  breach  of  trust  during  service 
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with  intent  to  reap  the  advantage  contemplated  afterwards.  In  1895 
such  a  case,  too,  it  seems  to  me  that  the  fraud  in  service  with  eobb 
intent  to  use  afterwards  and  the  use  afterwards  are  both  dis-  geeen. 
countenanced  by  law.  The  breach  of  confidence  in  service  can 
hardly  be  said  to  be  a  duty  of  imperfect  obligation,  for,  as  I  have 
pointed  out  upon  authority,  the  law  will  imply  a  promise  to 
perform  it ;  and  the  utilization  of  the  fraud  cannot  be  legalized 
by  the  fact  that,  though  that  utilization  was  contemplated  when 
the  fraud  was  committed,  the  relation  of  master  and  servant  had 
terminated  before  it  was  carried  out.  So  to  hold  would  be  a 
great  encouragement  to  fraud.  In  what  I  have  said  I  do  not 
intend  to  convey  that  while  the  contract  of  service  exists  a  person 
intending  to  enter  into  business  for  himself  may  not  do  anything 
by  way  of  preparation,  provided  only  that  he  does  not,  when 
serving  his  master,  fraudulently  undermine  him  by  breaking  the 
confidence  reposed  in  him.  For  instance,  he  may  legitimately 
canvass,  issue  his  circulars,  have  his  place  of  bu&iness  in  readiness, 
hire  his  servants,  &c.  Each  case  must  depend  on  its  own 
circumstances. 

In  Irish  v.  Irish  (1)  Korth  J.  points  out  that  a  manager  of  a 
business  may,  after  the  termination  of  his  service,  lawfully 
canvass  the  customers  in  a  manner  which  during  the  continuance 
of  it  would  have  been  inconsistent  with  his  employment ;  but  he 
does  not  go  on  to  say  that  he  may  designedly  prepare  the  way 
for  soliciting  the  customers  of  his  master  by  breaches  of  confidence 
during  his  service. 

In  1843  was  decided  the  case  of  Tipping  v.  Clarice.  (2)  It  was 
a  suit  for  an  injunction  to  restrain  the  defendant,  who  had  in  his 
dealings  with  plaintiff  acquired  knowledge  of  matters  in  the 
plaintiff's  books,  relating  not  only  to  his,  the  defendant's, 
accounts,  but  also  to  the  accounts  of  others  of  the  plaintiff's 
customers,  which  the  defendant  had  threatened  to  publish,  from 
carrying  out  his  threat.  The  case  is  valuable  only  for  this  passage 
in  the  judgment  of  Wigram  Y.C. :  "  Looking  at  the  case  with 
reference  to  contract,  I  cannot  say  that  the  defendant  shall  not 
make  known  to  the  world  his  own  dealings  with  another  party, 
but  it  is  clear  that  every  clerk  employed  j  in  a  merchant's 
(1)  40  Ch.  D.  49,  (2)  2  Hare,  383. 
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1895      counting-house  is  under  an  implied  contract  that  he  will  not 
ijoBB      make  public  that  which  he  learns  in  the  execution  of  his  duty 
Geeen         clerk.    If  the  defendant  has  obtained  copies  of  books,  it 
Ha^^s  J  ^^^J  probably  be  by  means  of  some  clerk  or  agent  of  the 

plaintiff's ;  and  if  he  availed  himself  surreptitiously  of  the  infor- 
mation, which  he  could  not  have  had  except  from  a  person  guilty 
of  a  breach  of  contract  in  communicating  it,  I  think  he  could 
not  be  permitted  to  avail  himself  of  that  breach  of  contract." 
These  observations  were  cited  with  approval  by  Lord  Gotten- 
ham  L.C.  in  Prince  Albert  v.  Strange  (1)  and  by  Turner  V.O.  in 
Morison  v.  Moat  (1851).  (2)  In  Helmore  v.  Smith  (3)  one  Henry 
William  Helmore  had  been  in  the  service  of  Helmore  &  Smith, 
coal  merchants,  as  a  clerk,  and  while  in  such  service  a  list  of  the 
names  of  the  customers  of  the  firm  had  been  entrusted  to  him  to 
be  used  for  the  purposes  of  their  business.  This  list  he  had  kept 
when  he  left  their  employment,  contemplating  setting  up  in  a 
similar  business  on  his  own  account.  The  character  of  his  action 
came  in  question,  though  it  did  not  form  the  ground  of  the 
judgment,  but  the  opinions  expressed  by  the  Lords  Justices  are 
valuable.  Cotton  L.J.  observed  that  it  must  not  be  supposed 
that  he  did  not  strongly  disapprove  of  such  conduct,  and  that  it 
was  dishonourable.  Bowen  L.J.,  in  dealing  with  the  question 
of  a  servant's  competing  for  his  master's  business  when  free  from 
his  service,  said  that  if  the  acts  complained  of  merely  amounted 
to  such  fair  competition  as  the  business  would  have  been  liable 
to  experience  in  ordinary  course,  they  would  be  unobjectionable. 
He  then  proceeds  to  shew  that  the  acts  proved  did  not  amount 
to  such  fair  competition.  "  The  appellant  (H.  W.  Helmore)  had 
been  in  the  employment  of  this  firm.  He  then  became,  in  the 
course  of  his  employment,  entrusted  with  certain  information, 
namely,  the  names  of  the  customers  of  the  firm,  which  was 
reduced  to  a  list  for  the  purpose  of  collection.  This  list  he 
carried  away  with  him  as  if  it  had  been  his  own  property."  The 
information  was  the  property  of  his  employers ;  the  mere  property 
in  the  paper  is  nothing.  Then,  stating  that  the  decision  did  not 
turn  on  that  act,  he  added,    but  as  it  has  been  suggested  to  the 

(1)  1  McN.  &  G.  35,  45.  (2)  9  Hare,  241,  258. 

(3)  35  Ch.  D.  449. 
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Court  that  this  act  was  justifiable,  I  think  it  right  to  say,  lest  it  1895 
should  be  thought  that  the  judges  countenanced  such  acts,  that  robb 

it  must  not  be  assumed  that  such  conduct  was  honest  or  legal ;  green 

nor  could  I  sit  by  and  allow  it  to  go  forth  to  the  world  that  I  „  ■—  , 

°  ^  Hawkins  J. 

countenance  the  doctrine  that  the  confidential  information 
received  by  a  servant  to  advance  his  master's  business  may  be 
used  afterwards  by  him  to  advance  his  own  business  to  the  injury 
of  his  master's  interests.  It  is  part  of  the  implied  contract 
between  the  master  and  the  servant  that  such  confidential  infor- 
mation is  not  to  be  used  to  the  master's  disadvantage."  I  would 
ask,  would  it  improve  the  servant's  position  if,  instead  of  his 
receiving  information  from  his  master,  he  availed  himself  of  the 
opportunity  afforded  him  by  the  confidential  character  of  his 
position,  and  stole  the  information?  Does  that  give  him  a 
better  title  to  use  it  against  his  master  ?  In  Lamh  v.  Evans  (1) 
the  defendants  had  been  canvassers  of  the  plaintiff  for  advertise- 
ments to  be  inserted  in  a  classified  trade  directory  published  by 
the  plaintiff.  At  the  expiration  of  their  service  they  proposed 
to  assist  a  rival  publication  in  procuring  similar  advertisements 
and  to  use  for  such  rival  publication  the  materials  they  had 
obtained  for  the  plaintiff  while  in  his  service.  The  action  was 
brought  for  an  injunction.  Lindley  L.J.  says  (at  p.  226)  :  "  What 
right  has  any  agent  to  use  materials  obtained  by  him  in  the 
course  of  his  employment  and  for  his  employer  against  the 
interest  of  that  employer  ?  I  am  not  aware  that  he  has  any  such 
right.  Such  a  use  is  contrary  to  the  relation  which  exists 
between  principal  and  agent.  It  is  contrary  to  the  good  faith 
of  the  employment,  and  good  faith  underlies  the  whole  of  an 
agent's  obligations  to  his  principal."  Bowen  L.  J.,  in  his  judg- 
ment (at  p.  229),  asks :  "  Has  not  the  plaintiff  a  right  to  restrain 
the  defendants  from  using  such  blocks  and  materials  or  copies  as 
they  obtained  while  they  were  in  the  employment  of  the  plaintiff 
and  for  the  purposes  of  their  service  and  of  the  work  which  they 
had  to  do,  that  is  to  say,  which  they  obtained  for  the  purpose  of 
doing  their  duty  to  the  plaintiff?  .  .  .  That  depends  entirely,  I 
think,  upon  the  terms  upon  which  the  employment  was  consti- 
tuted through  which  the  fiduciary  relation  of  principal  and  agent 
(1)  [1893]  1  Ck.  218. 
Vol.  II.  1895.  G  2 
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1895  came  into  existence."    And,  after  stating  that  there  is  no  dis- 
KoBB  tinction  between  law  and  equity  as  regards  the  law  of  principal 
Gkeen  agent,  he  says :  "  The  common  law,  it  is  true,  treats  the 
  matter  from  the  point  of  view  of  an  implied  contract,  and  assumes 

Hawkins  J,  ^  r  ' 

that  there  is  a  promise  to  do  that  which  is  part  of  the  bargain, 
or  which  can  be  fairly  implied  as  part  of  the  good  faith  which 
is  necessary  to  make  the  bargain  effectual.  What  is  an  implied 
contract  or  an  implied  promise  in  law  ?  It  is  that  promise  which 
the  law  implies  and  authorizes  us  to  infer  in  order  to  give  the 
transaction  that  effect  which  the  parties  must  have  intended  it 
to  have  and  without  which  it  would  be  futile."  The  rest  of  his 
judgment,  though  very  valuable  and  instructive,  is  too  long  to 
be  cited  at  length.  It  discusses,  however,  without  approval 
Beuter's  Telegram  Co,  v.  Byron  (1)  before  Jessel  M.K.  The 
judgment  of  Kay  L.J.  is  to  the  same  effect. 

There  is  one  other  contention  of  the  defendant's  counsel  I 
must  refer  to.  He  contends  that  the  order-book  of  the  plaintiff 
contained  no  more  information  than  might  be  acquired  by 
reference  to  directories  and  such-like  publications ;  and,  moreover, 
he  says  that  the  defendant's  master,  in  seeking  to  advance  his  own 
business,  before  the  defendant  made  the  copy  of  the  order-book, 
had  published  circulars  or  pamphlets  containing  the  names  of 
many  of  the  customers  who  had  sent  him  favourable  testimonials ; 
so  that  the  defendant  had  when  he  made  the  list  complained  of 
materials  at  his  command  without  making  use  of  his  master's 
book.  This  to  a  considerable  extent  may  be  true,  but  it  is  not 
so  altogether.  The  order-book  contains  collected  together  the 
names  and  addresses  of  purchasers  of  pheasants'  eggs  spread  over 
the  length  and  breadth  of  England,  Wales,  and  Scotland.  No 
directory  would  give  this  information  in  this  collocation  ;  and 
though,  of  course,  the  testimonials  would  give  similar  infor- 
martion  as  to  many  of  the  names  in  the  order-book,  there  are 
many  names  in  the  order-book  which  do  not  appear  among  the 
testimonials.  The  names  of  all  the  customers  are  collected 
together  in  the  order-book  in  a  manner  not  to  be  found  in  any 
other  book  or  paper  to  which  the  defendant  had  access.  To  him, 
therefore,  the  possession  of  a  copy  of  the  order-book  would  be 
(1)  43  L.  J.  (Ch.)  661. 
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peculiarly  valuable.    He  would  be  saved  the  expense  and  delay  1895 
of  searches,  such  as  would  be  necessary  to  enable  him  to  compile  eobb 
such  a  list  for  himself.    Practically,  to  bring  all  those  names  geeen, 
together,  even  though  singly  each  may  appear  in  some  directory  ^ 
or  other,  would  be  almost  impossible ;  and  it  would  obviously  be 
much  more  diflScult  to  ascertain  whether  they  would  be  likely 
customers  for  pheasants'  eggs.    By  making  a  copy  of  the  order- 
book  defendant  was  able  to  canvass  at  once  each  of  his  master's 
customers  without  trouble  or  expense ;  and  the  conversation 
with  Mr.  Barclay  shews  that  he  looked  upon  the  list  in  that 
light.    The  collection  together  of  these  names  and  addresses  in 
his  order-book  was  the  property  of  the  plaintiff.    It  is  the  com- . 
pilation  which  made  the  book  and  the  list  so  valuable  to  the 
defendant,  and  facilitated  his  endeavours  to  entice  his  master's 
customers  to  the  detriment  of  the  latter.    In  this  respect  there 
is  a  strong  analogy  between  this  case  and  Lamh  v.  Evans  (1), 
already  cited,  and  the  case  of  Merryweather  v.  Moore  (2),  which 
also  supports  the  opinion  I  have  expressed.   Possibly  the  taking 
his  master's  book  and  using  its  contents  as  he  did  might  be 
treated  as  a  tortious  act ;  but,  however  this  may  be,  I  have  no 
doubt  it  was  a  gross  breach  of  his  duty  and  of  his  obligation 
to  his  master,  for  which  the  plaintiff  is  entitled  to  maintain  this 
action.   The  effect  of  this  judgment  will  not  be  to  check  fair  and 
honourable  competition,  nor  to  restrain  a  servant  while  in  the 
employ  of  a  master  so  to  conduct  himself  as  fairly  to  ingratiate 
himself  with,  and  obtain  the  good  opinion  of,  every  customer 
who  may  come  to  his  master's  shop  or  other  place, of  business  ; 
^tnd  if,  after  his  service  is  over  and  when  he  is  about  to  set  up  in 
business  for  himself,  he  is  minded  to  canvass  those  customers  to 
give  him  their  custom,  or  a  part  of  it,  he  will  be  perfectly 
justified  in  so  doing.    But  I  hope  it  will  have  the  effect  of 
deterring  every  clerk  or  servant  while  in  service  from  betraying 
his  master's  confidence  and  knowingly  taking  dishonourable 
advantage  of  information  which,  as  a  servant,  he  obtains  to  advance 
his  own  interests  at  the  expense  of  his  employer. 

As  to  damages,  I  have  thought  anxiously  over  this  question. 
It  is  impossible  with  mathematical  accuracy  to  ascertain  them. 
(1)  [1893]  1  Ch.  218.  (2)  [1892]  2'Cli.  518. 
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Green 


Hawkius  J. 


1895  It  would  be  unjust  to  saddle  the  defendant  with  every  loss  of 
j^oBu  custom  the  plaintiff  has  sustained,  for  that  cannot  all  be  reason- 
ably attributed  to  the  unlawful  action  of  the  defendant.  The 
specific  instances  as  yet  traced  to  the  defendant's  action  are,  it  i& 
true,  but  few  ;  but  still  their  loss  does  not  form  the  limit  of  the 
injury  to  the  plaintiff,  for  the  wholesale  canvass  of  his  customers 
was  likely  to  influence  many  and  to  diminish  permanently  hi& 
receipts  and  profits.  On  the  other  hand,  fluctuation  of  business^ 
bad  times,  and  many  other  circumstances  may  possibly  have 
contributed  to  the  loss.  I  cannot,  therefore,  award  the  plaintiff 
an  indemnity  against  the  whole  diminution  of  his  trade.  After 
the  best  consideration  I  have  been  able  to  give  the  matter,  I 
think  judgment  should  be  entered  for  the  plaintiff  for  150Z.  and 
lor  an  injunction  as  prayed,  namely,  that  the  defendant  may  be 
ordered  to  deliver  up  to  the  plaintiff  to  be  destroyed  the  list  of 
the  names  and  addresses  of  the  plaintiff's  customers  and  their 
keepers  copied  or  extracted  by  the  defendant  from  the  plaintiff's 
books,  and  all  copies  or  extracts  of  or  from  such  list  now  in  hi& 
possession  or  under  his  control :  and  that  the  defendant  be 
restrained  from  making  use  of  the  information  obtained  by  him 
by  copying  or  extracting  such  names  and  addresses,  with  costs. 

Judgment  for  the  plaintiff  for  150Z.  damages 
and  for  an  injunction^  with  costs. 

Solicitors  for  plaintiff:  Boopers  &  Whately. 
Solicitors  for  defendant :  Church,  Bendell  &  Todd, 

W.  A. 
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[IN  THE  COUET  OF  APPEAL.] 


0.  A. 


1895 


ELOOD  AND  Another  v.  JACKSON  and  Others. 


April  4. 


Action,  Cause  of —  Maliciously  inducing  Employer  to  discharge  Servant — 
Maliciously  inducing  a  Ferson  to  abstain  from  employing  another  — 
Liahility  to  Action  although  no  Breach  of  Contract  involved — Liability  of 
Members  of  Trade  Union  for  acts  of  District  D.elegate. 

An  action  will  lie  against  a  person  who  maliciously  induces  a  master 
to  discharge  a  servant  from  his  employment  if  injury  ensues  thereby  to 
the  servant,  though  the  discharge  by  the  master  does  not  constitute  a 
breach  of  the  contract  of  employment.  An  action  will  also  lie  for  mali- 
ciously inducing  a  person  to  abstain  from  entering  into  a  contract  to 
•employ  another,  if  injury  ensues  thereby  to  that  other. 

The  plaintiffs  were  shipwrights,  employed  by  the  day  by  a  firm  of  ship- 
repairers  to  execute  repairs  to  the  woodwork  of  a  ship.  Some  ironworkers 
who  were  members  of  a  trade  union  were  employed  on  the  ironwork  of 
the  ship,  and  they  objected  to  working  in  the  same  yard  with  the  plaintiffs 
upon  the  ground  that  the  latter  had  previously  worked  at  ironwork  on 
ships  in  another  yard.  The  district  delegate  of  the  union  was  called  in 
by  the  ironworkers,  and  he  informed  the  employers  that  the  ironworkers 
would  leave  off  work  unless  the  plaintiffs  were  discharged  that  day.  In 
consequence  of  that  threat  the  plaintiffs  were  discharged  at  the  end  of  the 
day.  The  plaintiffs  brought  an  action  against  the  district  delegate,  the 
chairman,  and  the  general  secretary  of  the  union,  for  maliciously,  and 
with  intent  to  injure  the  plaintiffs,  inducing  the  employers  to  discharge 
the  plaintiffs  and  to  refuse  to  engage  them  again.  The  jury  found  that 
the  district  delegate  acted  maliciously,  and  that  the  plaintiffs  had  been 
injured  thereby,  but  that  the  other  two  defendants  did  not  authorize  his 
acts : — 

Eeldj  that  the  action  was  maintainable  against  the  district  delegate, 
although  the  discharge  of  the  plaintiffs,  and  the  refusal  to  re-engage 
them,  involved  no  breach  of  contract  on  the  part  of  the  employers  : 

Held,  also,  that  the  district  delegate  was  not  the  agent  or  servant 
of  the  members  of  the  union,  [so  as  to  render  each  member  liable  for 
his  acts,  and  that,  therefore,  the  chairman  and  general  secretary  were 
not,  merely  .by  reason  of  their  being  members  of  the  union,  liable  in 
the  action. 


Action  by  the  plaintiffs  against  the  defendants  for  maliciously 
and  wrongfully,  and  with  intent  to  injure  the  plaintiffs,  pro- 
curing and  inducing  the  Glengall  Iron  Company  to  discharge 
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C.A.  them  from  their  employment,  and  not  to  engage  or  employ 
1895      them  again.  (1) 

Flood  The  action  was  tried  before  Kennedy  J.,  with  a  jury,  when  the 
ACKsoN  following  facts  appeared  :  The  plaintiffs  were  shipwrights  and 
ship-repairers,  and  the  defendants,  Jackson,  Knight,  and  Allen, 
were  members  of  a  trade  union  called  the  United  Society  of 
Boilermakers  and  Iron  Shipbuilders,  whose  head  office  was  at 
Newcastle-upon-Tyne,  Jackson  and  Knight  being  respectively 
the  chairman  and  general  secretary  of  the  union,  and  Allen  ih& 
district  delegate  for  London.  In  April,  1894,  the  plaintiffs  and 
certain  ironworkers,  the  latter  being  members  of  the  above-> 
mentioned  trade  union,  were  employed  by  the  Grlengall  Iron 
Company,  a  firm  of  ship-repairers  and  dry  dock  proprietors,  to 
execute  certain  repairs  to  a  steamship  at  the  Glengall  Company '& 
dock,  Millwall,  the  plaintiffs  being  employed  on  the  repairs  to 
the  woodwork  and  the  ironworkers  on  the  repairs  to  the  iron-- 
work  of  this  ship.  The  plaintiffs  were  employed  by  the  day,  and 
could  be  discharged  without  previous  notice  at  the  end  of  any 
day.  Soon  after  the  repairs  to  the  ship  were  commenced  the- 
ironworkers  held  a  meeting  and  resolved  that  they  would  not 
work  in  the  same  yard  with  the  plaintiffs,  and  that  they  would 
leave  the  work  unless  the  plaintiffs  were  removed,  alleging  as 
their  ground  of  complaint  that  the  plaintiffs  had  worked  at  iron- 
work on  ships  at  Messrs.  Mills  &  Knight's  dock  at  Eotherhithe  in 
the  earlier  part  of  the  year,  and  they  thereupon  communicated 
with  the  defendant  Allen,  the  district  delegate.  Allen  came,  and 
was  told  by  one  of  the  ironworkers  that  the  men  objected  to  the 
plaintiffs  working  there,  and  would  leave  the  work  unless  the 
plaintiffs  were  removed  ;  and  he  then  told  the  men  not  to  leave 
the  work  without  the  sanction  of  the  executive  council,  and  that 
if  they  did  they  would  lose  the  benefits  of  the  union,  and  that  he 
would  try  to  settle  the  matter.  Allen  then  had  an  interview 
with  the  manager  of  the  Glengall  Iron  Company,  at  which  he 
told  the  manager  (according  to  the  evidence  of  the  plaintiffs' 
witnesses)  that  the  ironworkers  had  determined  not  to  work  in 

(1)  There  was  also  a  claim  against     omitted,  as  Kennedy  J.  held  that  ther& 
the  defendants  for  conspiring  to  do     was  no  evidence  in  support  of  it. 
the  above-mentioned  acts  ;  but  this  is 
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the  yard  with  the  plaintiffs,  as  the  latter  were  known  to  have      C.  A. 
done  ironwork  in  Messrs.  Mills  &  Knight's  dock,  and  that  unless  1895 
the  plaintiffs  were  discharged  from  their  employment  that  day  flood 
all  the  ironworkers  in  the  society  would  leave  off  work,  and  j^q^sqj^ 
that  the  ironworkers  would  leave  off  work  in  any  other  yard  in 
which  the  plaintiffs  were  employed,  adding  that  they  were  doing 
their  best  to  stop  the  practice  of  shipwrights  being  employed  on 
ironwork.    There  was  also  evidence  that  Allen  did  this  to 
punish  the  plaintiffs  for  their  previous  conduct  in  working  upon 
iron.    The  manager,  in  consequence  of  this,  in  order  to  prevent 
a  strike,  discharged  the  plaintiffs  at  the  end  of  the  day,  and 
refused  to  employ  them  again  in  the  yard.    The  evidence 
shewed  that  the  defendants,  Jackson  and  Knight,  both  of  whom 
resided  at  Newcastle,  did  not  know  of  the  dispute  at  the  Glengall 
Iron  Company's  dock,  nor  did  Allen  report  to  or  consult  them 
or  any  other  officer  of  the  society  upon  the  dispute,  and  that 
the  first  time  they  heard  of  it  was  when  the  writ  in  this  action 
was  served. 

By  the  rules  of  the  United  Society  of  Boilermakers  and  Iron 
Shipbuilders  the  society  was  governed  by  an  executive  council 
elected  from  the  branches  in  the  district  where  the  head  office 
was  situated,  and  the  executive  council  elected  a  chairman  from 
among  their  number.  The  general  secretary,  who  was  bound  to 
be  a  member  of  the  society,  was  elected  by  the  members,  and  his 
duty  was  to  transact  the  society's  business  in  such  manner  as  the 
executive  council  should  direct ;  but  he  was  not  a  member  of 
the  executive  council.  Upon  the  application  of  three-fourths  of 
the  branches  composing  any  district,  the  society  might  elect 
a  district  delegate,  who  should  be  under  the  supervision  of 
the  district  committee,  the  district  committee  and  the  district 
delegate  being  both  under  the  control  of  the  executive  council. 
By  rule  33,  s.  1,  should  a  dispute  arise  in  any  shop  or  yard, 
the  members  of  that  shop  or  yard  were  to  make  it  known  to  the 
nearest  branch,  and  the  officers  of  such  branch  should  try  and 
settle  such  dispute ;  but  should  a  dispute  arise  in  any  shop  or 
yard  which  could  not  be  amicably  settled  by  the  branch  or 
district  committee,  it  should  be  referred  to  the  executive  council, 
who  would  give  them  instructions  on  the  subject.    The  rule 
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further  provided  that  under  no  circumstances  would  members 
be  entitled  to  the  benefit  of  this  section,  involving  among  other 
things  receipt  of  strike  pay,  unless  the  dispute  was  first  sanctioned 
by  the  executive  council.  There  were  no  rules  of  the  society 
regulating  the  conduct  of  a  district  delegate  in  the  case  of  a 
dispute ;  but  the  defendant  Allen  in  his  evidence  said  that  in 
minor  cases  the  executive  council  left  things  to  his  discretion, 
and  that  in  cases  of  minor  disputes  he  did  not  refer  to  his  com- 
mittee, and  that  he  considered  this  a  minor  case. 

The  following  were  the  questions  left  to  the  jury :  (1.)  Did 
the  defendant  Allen  maliciously  induce  the  Glengall  Iron  Com- 
pany to  discharge  the  plaintiffs  or  either  of  them  from  their 
employment?  Answer,  Yes.  (2.)  Did  the  defendant  Allen 
maliciously  induce  the  Glengall  Iron  Company  not  to  engage 
the  plaintiffs  or  either  of  them  ?  Answer,  Yes.  (3.)  Did  both 
or  either  and  which  of  the  defendants  Jackson  and  Knight 
authorize  the  defendant  Allen  in  acting  as  he  did  ?  Answer,  No. 
(4.)  Was  the  settlement  of  this  dispute  a  matter  within  the 
discretion  of , Allen  ?  Answer,  Yes.  The  jury  found  that  the 
plaintiffs  had  suffered  damage  to  the  extent  of  20Z.  each,  and 
assessed  the  damage  accordingly.  Upon  the  findings  of  the  jury 
the  case  was  reserved  for  further  consideration  and  argued  by 

J.  Lawson  Walton,  Q.C.,  and  Bufus  Isaacs,  for  the  plaintiffs ; 
Bdbson,  Q.C.,  and  E.  Morten,  for  the  defendant  Allen ;  and 
Mur^liy,  Q.G.,  and  L.  G,  Pike,  for  the  defendants  Jackson  and 
Knight. 

Cur.  adv.  vult. 

1895.  March  5.  Kennedy  J.  read  the  following  judgment : — 
In  this  case  the  jury  have  found  that  the  defendant  Allen 
maliciously  induced  the  Glengall  Iron  Company  to  discharge 
the  plaintiffs  from  their  employment,  and  also  maliciously  in- 
duced the  same  company  not  to  engage  the  plaintiffs.  The  jury 
have  also  found  that  the  plaintiffs  have  suffered  pecuniary 
damage  by  these  malicious  acts.  It  is,  I  think,  convenient  to 
consider  the  questions  which  arise  upon  these  findings  before 
considering  the  other  findings  of  the  jury  which  affect  the  two 
other  defendants,  Jackson  and  Knight. 
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Two  things  were  expressly  decided  by  the  judgment  of  the 
Court  of  Appeal  in  Teinperton  v.  Bussell  (1),  given  in  point  of  date 
after  the  judgment  of  the  House  of  Lords  in  Mogul  Steamship 
Co,  V.  McGregor,  Goiv  &  Co,  (2),  and  especially  important  in 
its  bearing  upon  the  present  case,  not  only  as  the  most  recent 
authority  in  the  Court  of  Appeal  upon  this  class  of  question,  but 
also  as  being  a  judgment  upon  a  state  of  facts  which  in  several 
material  particulars  closely  resembled  the  present.  The  two 
points  decided  were  : — 

(1.)  That  if  A.  maliciously  procures  B.  to  break  his  contract 
with  C,  and  C.  is  injured  thereby,  he  has  a  good  cause  of  action 
against  A. 

(2.)  That  if  A.  and  B.  maliciously  conspire  to  injure  C.  by 
inducing  persons  not  to  enter  into  contracts  with  C,  and  C.  is 
injured  thereby,  he  has  a  good  cause  of  action  against  A.  and  B. 

The  same  case,  also,  has  given  me,  in  the  judgments  of  the 
Master  of  the  Eolls  and  the  Lords  Justices,  authoritative  guid- 
ance as  to  what  constitutes  malice  in  cases  of  this  kind.  It  is 
not  necessary  that  the  defendant  should  be  actuated  by  spite  or 
malice  against  the  injured  party  personally  in  the  sense  that  the 
defendant's  motive  was  the  desire  to  injure  him ;  but  it  is  suffi- 
cient if  the  defendant's  desire  was  to  injure  him  in  his  business 
in  order  to  force  him  not  to  do  what  he  had  a  perfect  right  to 
do.  This  is  so  stated  in  terms,  pp.  725,  726,  by  Lord  Esher  M.K., 
who  at  p.  728  quotes  the  judgment  of  Lord  Selborne  and  him- 
self in  the  case  of  Bowen  v.  Hall  (3) :  "  If  the  persuasion  "  (to 
break  a  contract  with  the  plaintiff)  "  be  used  for  the  indirect 
purpose  of  injuring  the  plaintiff,  or  of  benefiting  the  defendant 
at  the  expense  of  the  plaintiff,  it  is  a  malicious  act,  which  is  in 
law  and  in  fact  a  wrong  act,  and  therefore  a  wrongful  act,  and 
therefore  an  actionable  act  if  injury  ensues  from  it."  Lopes  L.J. 
says  of  Bowen  v.  Ball  (3)  that  he  understands  it  "  to  lay  down 
the  broad  principle  that  a  person  who  induces  a  party  to  a 
contract  to  break  it,  intending  thereby  to  injure  another  person 
or  to  get  a  benefit  for  himself,  commits  an  actionable  wrong." 
A.  L.  Smith  L.J.  expressly  approves  of  the  direction  of  Collins  J. 

(1)  [1893]  1  Q.  B.  715.  (2)  [1892]  A.  C.  25. 

(3)  6  Q.  B.  D.  333. 
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O.A.      to  the  jury,  which,  so  far  as  it  is  necessary  to  quote  it,  was 
1895       "  that  to  induce  a  person  who  has  made  a  contract  with  another 
Flood         break  that  contract,  in  order  to  hurt  the  person  with  whom 
Jackson  been  made,  to  hamper  him  in  his  trade,  or  to  put 

undue  pressure  upon  him,  or  to  procure  some  indirect  advantage 
for  the  person  himself,  is  in  point  of  law  to  do  it  maliciously."  (1) 
I  agree  with  the  counsel  for  the  defendant  that  in  so  far  as 
the  decision  in  Temperton  v.  Eussell  (2)  is  a  decision  upon  the 
case  of  conspiracy,  which  formed  one  of  the  two  branches  of  the 
plaintiff's  claim  in  that  action,  it  cannot  prope*rly  be  treated  as 
an  authority  against  the  defendants  here.  There  is  no  finding — 
and  upon  the  evidence  there  could  be  no  finding — of  conspiracy 
in  the  present  case. 

With  regard  to  the  other  branch  of  the  case  of  Temperton  v. 
Bussell  (2),  the  decision  of  the  Court  of  Appeal  that  the  malicious 
inducement  of  a  breach  of  contract  gives  a  good  cause  of  action 
to  the  party  injured  thereby  is  plainly  not  a  decision  upon  exactly 
the  same  facts  as  exist  in  the  present  case,  because  in  the  present 
case  the  malicious  inducement  of  the  defendant  Allen  to  the 
Glengall  Iron  Company,  to  discharge  the  plaintiffs  and  not  to 
employ  them  again,  operated  without  involving  any  breach  of 
contract  between  that  company  and  the  plaintiffs ;  and  I  observe 
that  in  his  judgment  in  Temperton  v.  Bussell  (2)  A.  L.  Smith  L.  J., 
at  p.  733,  expressly  reserved  for  decision  hereafter  the  question 
whether  this  cause  of  action  will  apply  if  there  is  no  contract  in 
existence. 

I  have  now  to  consider  the  question  thus  reserved  by  the 
Lord  Justice,  and  it  appears  to  me  that  the  answer  depends 
upon  this :  Is  there  any  principle  of  law  upon  which,  if  a  person 
is  injured  by  the  malicious  inducement  of  his  discharge  from  hi& 
employer's  service  or  by  the  malicious  inducement  of  a  refusal 
to  employ  him,  that  person's  right  to  a  remedy  in  damages 
against  the  malicious  inducer  can  be  held  to  depend  upon  the 
injury  being  accompanied  by  or  inflicted  through  a  breach  of 
contract  between  him  and  the  party  so  induced  ? 

After  giving  this  question  my  best  consideration,  I  cannot 

(1)  Temperton  v.  Eussell,  [1893]  1  Q.  B.  715,  at  p.  732. 

(2)  [1893]  1  Q.  B.  715. 


2Q.  B. 


QUEEN^S  BENCH  DIVISION. 


27 


think  that  there  is  any  such  principle  ;  and  I  am  greatly  fortified  c.  A. 
in  this  conclusion  by  the  language  of  Lord  Esher  M.K.  in  1895 


Temperton  v.  BusselL  (1)  "  The  next  point,"  he  says,  "  is,  whether  Flood 
the  distinction  taken  for  the  defendants  between  the  claim  for  Jackson. 
inducing:  persons  to  break  contracts  already  entered  into  with  ^, — "  ^ 
the  plaintiff  and  that  for  inducing  persons  not  to  enter  into 
contracts  with  the  plaintiff  can  be  sustained,  and  whether  the 
latter  claim  is  maintainable  in  law.  I  do  not  think  that 
distinction  can  prevail.  There  was  the  same  wrongful  intent  in 
both  cases,  wrongful  because  malicious.  There  was  the  same 
kind  of  injury  to  the  plaintiff.  It  seems  rather  a  fine  distinction 
to  say  that,  where  a  defendant  maliciously  induces  a  person  not 
to  carry  out  a  contract  already  made  with  the  plaintiff  and  so 
injures  the  plaintiff,  it  is  actionable,  but  where  he  injures  the 
plaintiff  by  maliciously  preventing  a  person  from  entering  into 
a  contract  with  the  plaintiff,  which  he  would  otherwise  have 
entered  into,  it  is  not  actionable."  Where  there  is  an  existing 
contract  which  is  broken  by  reason  of  the  inducement  the 
damages  may  be  more  easily  and  satisfactorily  ascertainable. 
There  is  this  degree  of  difference  between  the  cases ;  but  as 
regards  the  legal  position  of  the  injured  party  in  the  two  cases 
I  can  find  no  sound  basis  of  distinction.  It  is  urged  here  on 
behalf  of  the  defendants  that  what  Allen  did — even  if,  as  the 
plaintiffs'  witnesses  deposed,  he  persuaded  the  company  to  dis- 
charge the  plaintiffs,  and  not  again  to  employ  them,  by  the 
threat  of  calling  out  all  the  ironworkers  in  the  company's  yard — 
was  a  lawful  act,  and  the  judgment  of  the  Court  in  Curran  v. 
Treleaven  (2)  was  referred  to — a  case,  I  may  point  out  in  passing, 
in  which  the  question  was  not  of  an  actionable  wrong,  but  of  a 
criminal  offence,  and  which  may  therefore  be  affected  by  very 
different  considerations.  In  my  view,  the  possible  lawfulness 
under  certain  conditions  of  Allen  sayin^g  that  which  according 
to  the  plaintiffs'  evidence  he  said,  and  thereby  inducing  the 
discharge  of  the  plaintiffs,  does  not,  upon  the  findings  of  the 
jury  here,  help  his  case.  Just  in  the  same  way,  it  might  have 
been  urged,  in  answer  to  the  claim  of  the  plaintiff  in  Tem]p€rton 
V.  Bussell  (3),  that  in  regard  to  an  inducement  to  a  person  to 

(1)  [1893]  1  Q.  B.  715,  ai  p.  728.  (2)  [1891]  2  Q.  B.  545. 

(3)  [1893]  1  Q.  B.  715. 
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break  a  contract  with  another  there  may  be  cases,  as  was  laid 
down  by  Lord  Esher  in  Boiven  v.  Hall  (1),  in  which  such  induce- 
ment is  not  actionable.  "  Merely  to  persuade  a  person,"  said 
Lord  Esher,  "  to  break  his  contract  may  not  be  wrongful  in  law 
or  in  fact,  as  in  the  second  case  put  by  Coleridge  J.  (in  Lumley  v. 
Gye)y  (2)  It  is  the  malicious  motive  which  renders  the  thing 
done  wrongful,  and,  if  damage  ensues,  actionable.  In  this  case, 
as  in  Temperton  y.  Bussell  (3),  the  jury  have  found  the  motive  of 
the  defendant  to  be  malicious,  and  thereby  established  the 
presence  of  that  element,  in  the  absence  of  which  the  conduct  of 
the  party  sued,  even  if  it  produced  a  breach  of  contract,  might  not 
be  a  good  ground  of  action.  I  am  of  opinion  that  the  principle 
applicable  to  all  these  cases  is  the  same — that  any  malicious 
disturbance  of  another  in  his  calling  or  business  causing  him 
damage  is  an  actionable  wrong,  whether  it  operates,  if  I  may 
use  the  expression,  by  creating  a  breach  of  an  existing  contract,  as 
in  Temperton  v.  Bussell  (3),  or  as  here,  without  creating  any 
breach  of  contract,  by  depriving  him  of  his  actual  and  existing 
employment,  or  of  the  future  employment  which  he  would 
otherwise  •  have  had.  It  is  the  injurious  and  unjustifiable  in- 
fringement of  a  profitable  right. 

This  is  no  novel  principle.  It  is  stated,  as  I  understand  it, 
in  the  often-quoted  judgment  in  Keelle  v.  Eicheringill  (4)  in  the 
words :  "  He  that  hinders  another  in  his  trade  or  livelihood  is 
liable  to  an  action  for  so  hindering  him " ;  and  again :  "  The 
other  "  (Holt  C.J.  is  speaking  of  the  kind  of  acts  doing  damage 
to  a  man's  employment  for  which  an  action  lies)  "is  where  a 
violent  or  malicious  act  is  done  to  a  man's  occupation,  pro- 
fession, or  way  of  getting  a  livelihood,  there  an  action  lies  in 
all  cases." 

The  same  principle  underlies  the  decisions  in  the  class  of 
cases  in  which  words  are  spoken  in  regard  to  a  man's  business, 
but  not  against  a  man's  own  character  or  conduct,  of  which 
Biding  v.  Smith  (5)  is  an  example,  in  regard  to  which  Sir 
Frederick  Pollock,  in  his  work  on  Torts  (3rd  ed.  p.  228),  says 
that  a  special  action  on  the  case  lies,  under  the  old  system  of 


(1)  6  Q.  B.  D.  333,  at  p.  338. 

(2)  2  E.  &  B.  216,  at  p.  247. 

(3)  [1893]  1  Q.  B.  715,  at  p.  728. 


(4)  11  East,  574,  n.,  at  pp.  575, 
576. 

(5)  1  Ex.  D.  91. 
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pleading,  '^analogous  to  those  which  have  been  allowed  for  o. a. 
disturbing  a  man  in  his  calling,  or  in  the  exercise  of  a  right  in  1395 


other  ways."  Flood 
In  the  case  of  Mogul  Steamship  Co.  v.  McGregor,  Goiv  &  Co.  (1),  j^^'^'g^^^ 

which  naturally  was  much  referred  to  in  the  argument  before    * 

me,  no  doubt,  as  I  understand  the  judgments  in  the  House  of  ^' 
Lords,  was  thrown  in  any  of  them  upon  the  principle  which  I 
have  stated.  The  plaintiffs  there  failed  upon  the  facts ;  they 
failed  to  shew  any  "  malice  "  in  the  defendants'  conduct ;  they 
failed  to  prove  any  disturbance  curtailing  the  liberty  of  the 
defendants  to  work  for  themselves.  This  is  put  by  Lord 
Bramwell  very  clearly  in  the  opening  part  of  his  judgment  at 
p.  44 :  "  The  plaintiffs  in  this  case  do  not  complain  of  any 
trespass,  violence,  force,  fraud,  or  breach  of  contract,  nor  of  any 
direct  tort  or  violation  of  any  right  of  the  plaintiffs,  like  the 
case  of  firing  to  frighten  birds  from  a  decoy ;  nor  of  any  act, 
the  ultimate  object  of  which  was  to  injure  the  plaintiffs,  having 
its  origin  in  malice  or  ill-will  to  them.  The  plaintiffs  admit 
that  materially  and  morally  they  have  been  at  liberty  to  do 
their  best  for  themselves  without  any  impediment  by  the 
defendants." 

The  case  of  Jenhinson  v.  Nield  (2),  decided  by  the  Divisional 
Court  (Mathew  and  A.  L.  Smith  JJ.)  in  1892,  was  also  cited 
on  behalf  of  the  defendant  Allen.  But  this  case  appears  to 
me  rather  to  confirm  the  view  of  the  law  which  I  adopt. 
The  action  was  brought  by  a  working  tailor  against  the  pre- 
sident of  a  branch  of  the  Master  Tailors'  Association,  for 
publishing  a  black-list  of  names  of  working  tailors  which  in- 
cluded the  plaintiff's  name,  asking  all  master  tailors  not  to 
employ  the  persons  whose  names  were  in  the  list.  The  case  is 
shortly  reported ;  but  it  would  seem  that  the  county  court  judge 
and  the  Divisional  Court  which  affirmed  his  decision  held  that 
the  defendant  was  entitled  to  judgment  on  the  express  ground 
that  there  was  no  evidence  of  malice :  "  There  was  no  evidence 
that  the  defendants  were  actuated  by  any  other  motive  than  self- 
interest.  If  that  were  so,  and  they  were  not  desirous  of  injuring 
the  plaintiff,  that  was  not  actionable." 

(1)  [1892]  A.  C.  25.  (2)  8  Times  L.  E.  540. 
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C.  A.  The  last  case  upon  which  the  defendants'  counsel  relied  that 
1895  I  need  notice  was  that  of  the  Corporation  of  Bradford  y. 
Flood  PicMes  (1)  in  the  Court  of  Appeal.  There  the  plaintiffs  claimed 
an  injunction  against  the  defendant  to  restrain  him  from  con- 
structing on  his  own  land  an  underground  tunnel,  the  effect  of 
which  would  be  to  diminish,  if  not  to  cut  off,  the  supply  of  water 
from  springs  which  supplied  the  plaintiffs'  waterworks.  They 
alleged  that  the  defendant  was  not  legally  entitled  to  construct 
the  tunnel,  and  further,  that  he  was  not  acting  bona  fide,  but 
with  the  object  of  forcing  the  plaintiffs  to  buy  him  off.  The 
Court  held  that  the  defendant  was  legally  entitled  to  construct 
the  tunnel,  and  further  (and  this  was  the  point  for  which  the 
case  was  cited  for  the  defendant  Allen  in  this  case),  that  even  if 
his  intention  in  constructing  the  tunnel  was  that  which  the 
plaintiffs  alleged,  it  did  not  give  the  plaintiffs  the  right  to  an 
injunction.  The  Lord  Chancellor  did  not  think  that  the  alleged 
object  of  the  defendant  could  be  regarded  as  malicious.  "  The 
only  question,"  said  Lindley  L.J.  at  p.  159,  "  a  Court  of  Law  or 
Equity  can  consider  is  whether  the  defendant  has  a  right  to  do 
what  he  threatens  and  intends  to  do.  If  he  has  he  cannot  be 
interfered  with,  however  selfish,  vexatious,  or  even  malicious  his 
conduct  may  be.  .  .  .  This  is  not  one  of  those  cases  in  which 
an  improper  object  or  motive  makes  an  otherwise  lawful  act 
actionable.  It  is  not  like  libel  or  malicious  prosecution,  or  what 
are  called  frauds  on  powers."  The  judgment  of  A.  L.  Smith  L.J. 
on  this  point  is  to  the  same  effect.  The  distinction  between  a 
case  of  the  user  of  property,  malicious,  but  not  in  itself  unlawful, 
and  such  cases  as  that  of  Temim^ton  v.  Bussell  (2)  or  the  present 
case  is,  I  venture  to  think,  clearly  perceptible,  although  it  may 
not  be  easy  to  give  an  apt  expression  of  it  in  words.  It  is  the 
distinction  pointed  out  by  Holt  C.  J.,  in  the  judgment  to  which 
I  have  already  referred,  between  firing  a  gun  to  spoil  your 
neighbour's  decoy  and  setting  up  a  decoy  on  your  own  ground 
with  the  same  object,  between  driving  away  scholars  from  a 
neighbours'  school  by  frightening  them  with  a  gun  and  setting 
up  a  rival  school  of  your  own.  The  distinction  might,  I  think, 
be  i  correctly,  if  not  adequately,  expressed  by  saying  that  in 
(1)  [1895]  1  Cb.  145.  (2)  [1893]  1  Q.  B.  715. 
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such  a  case  as  Corporation  of  Bradford     Fichles  (1)  and  in  the      C.  A. 
second  case  of  each  pair  of  illustrations  put  by  Holt  C.J.,  the  1895 
malicious  act  does  not  effect  any  disturbance  of  the  party  hurt  Flood 
in  any  right  or  liberty  of  his.    The  act  of  the  person  who,  on  j^ckson. 
his  own  land,  constructs  the  tunnel  or  sets  up  the  decoy,  or  the  g^^l^j 
rival  school,  if  malicious  in  motive,  does  not  go  beyond  the  user 
of  his  own  property  in  a  lawful  way ;  the  neighbour  who  is  hurt 
thereby  cannot  truly  say  that  the  act  interferes  with  his  liberty 
materially  or  morally  (to  borrow  Lord  Bramwell's  words)  to  do 
his  best  for  himself. 

I  now  come  to  the  second  part  of  the  present  case — the  claim 
against  the  defendants  Knight  and  Jackson.  Knight  is,  and  has 
been  for  twenty-four  years,  the  general  secretary  of  the  union. 
He  is  not  a  member  of  the  executive  council.  He  lives  at 
Newcastle,  where  is  also  the  registered  office  of  the  society. 
Jackson  is  the  chairman  of  the  society.  He  also  lives  at  ISTew- 
castle.  He  is,  of  course,  a  member  of  the  executive  council  of 
the  society.  Both  came  into  the  witness-box  and  gave  evidence 
at  the  trial.  In  the  statement  of  claim  they  were  charged  with 
conspiring  with  Allen.  Of  this,  as  I  have  already  said,  there 
was  not  the  slightest  proof. 

The  office  of  district  delegate  for  the  London  branch  which 
Allen  holds  is  one  to  which  the  appointment  is  made  by  the 
vote  of  the  society.  Except  as  members  of  the  society  (if  they 
voted  on  the  occasion  of  his  election)  neither  of  these  defendants 
^  had  anything  to  do  with  the  appointment.  The  district  delegate 
is  removable  by  the  votes  of  the  society  and  not  by  those  of  the 
executive  council,  and  I  asked  the  jury  the  question  whether 
-either  of  these  defendants  authorized  Allen  in  what  he  did,  and 
they  answered  this  question,  as  I  think  they  were  bound  to  answer 
it,  in  the  negative.  But  it  is  urged  by  the  plaintiffs'  counsel  that 
nevertheless  I  ought  to  give  judgment  against  them  upon  the 
finding  of  the  jury  on  a  further  question  which  I  put  to  them 
at  the  request  of  the  plaintiff's  counsel.  That  finding  was,  that 
the  settlement  of  the  dispute — the  dispute  in  the  Glengall  Iron 
Company's  yard — was  a  matter  within  the  discretion  of  Allen. 


(1)  [1895]  1  Ch.  145, 
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C.  A.      The  only  evidence  in  support  of  this  finding  may  be  very  briefly 
1895      stated.    Eule  33,  s.  1,  of  the  society's  printed  rules  provides  : 
Yi^QQ^     "  Should  a  dispute  arise  in  any  shop  or  yard,  the  members  of 
that  shop  or  yard  shall  make  the  same  known  to  the  nearest 

ACKSON.  ^ 

  branch.    The  officers  of  such  branch  shall  try  and  settle  such 

dispute."  In  his  cross-examination  Allen  stated  (this  rule 
having  been  referred  to)  :  In  minor  cases  the  executive  council 
leave  things  to  my  discretion ;  I  considered  this  a  minor  case."" 
And  in  his  re-examination  he  further  stated :  "  I  do  not  in  cases 
of  minor  disputes  refer  to  my  committee."  It  should  be  added 
that  the  rule  referred  to  goes  on  to  enact :  "  but  should  a  dispute 
arise  in  any  shop  or  yard  which  cannot  be  amicably  settled  by 


the  branch  or  district  committee,  it  shall  be  referred  to  the 
executive  council,  who  will  give  them  "  (the  officers  of  the  branch) 
instructions  on  the  subject."  I  need  not  quote  the  rest  of  the 
rule  ;  but  I  think  it  is  clear  that  one  effect  of  it  is  that  under  no 
circumstances  will  the  society  recognise  the  action  of  members 
who  leave  their  work  without  the  "  dispute  "  which  causes  them 
to  do  so  being  first  sanctioned  by  the  executive  council. 
These  being  the  circumstances,  the  plaintiffs  contend  that,  on 
the  finding  of  the  jury  that  the  dispute  was  one  of  which  the 
settlement  was  left  to  the  discretion  of  Allen,  Knight  and 
Jackson  are  liable  for  his  malicious  act  as  being  members  of  the 
society,  whose  rules  give  him  a  discretion  in  the  settlement  of 
disputes,  or,  at  all  events,  as  members  of  the  executive  council, 
because  the  executive  council  is  the  governing  body  of  the 
society,  and  if  the  members  of  it  left  to  Allen,  as  district  delegate, 
such  a  discretion,  they  are  liable  for  what  he  chose  to  do.  It  is 
argued  that  Allen  was  acting  in  a  matter  within  the  scope  of  his 
authority,  and  in  furtherance  of  what  he  believed  to  be  the 
interests  of  his  employers.  The  well-known  cases,  of  which  Green 
V.  London  General  Omnibus  Co,  (1),  Limpus  v.  London  General 
Omnibus  Co.  (2),  Abrath  v.  North  Eastern  Bij,  Co.  (3),  and  Edwards 
V.  Midland  By.  Co.  (4)  are  examples,  were  cited  in  support  of  this 
contention.    It  was  at  the  same  time  admitted  that  the  relations 


(1)  7  C.  B.  (N.S.)  290. 

(2)  1 H.  &  C.  526 ;  32  L.  J.  (Ex.)  34. 


(3)  11  App.  Gas.  247. 

(4)  6  Q.  B.  D.  287. 
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between  these  defendants  and  Allen  was  not  that  of  master  and      0.  A. 
servant.    It  was  put  rather  as  a  ease  of  the  agency  of  Allen,  in  1895 
regard  to  the  settlement  of  such  a  dispute  according  to  his  Flood 
discretion,  for  every  one  of  the  members  of  the  society,  who,  j^^kson. 
having  by  virtue  of  the  rules  entrusted  Allen  with  a  discretionary 
power  to  settle  such  a  dispute,  ought  to  be  held  liable  for  all  acts 
of  Allen,  whether  malicious  or  not,  if  done,  in  Allen's  belief,  on 
behalf  of  the  society  and  in  the  performance  of  his  duty  in 
settling  a  dispute.    It  was  further  contended,  and  it  was  neces- 
sary, at  any  rate  in  Knight's  case,  to  go  that  length,  that  the 
plaintiff  was  entitled  to  sue  any  member  of  the  society  for  the 
damage  caused  by  Allen's  malicious  act. 

I  cannot  accede  to  these  arguments.  Looking  at  Allen's 
evidence  and  the  findings  of  the  jury  as  against  him,  I  cannot 
hold  that  maliciously  to  inflict  this  wrong  upon  the  plaintiffs 
because,  in  his  view  and  the  view  of  the  ironworkers  of  the  yard, 
they  had,  as  he  stated  to  the  manager  of  the  Glengall  Iron 
Company,  "  been  guilty  of  having  done  ironwork  at  Messrs.  Mills 
&  Knight's, "  was  in  any  true  sense  an  act  within  the  scope  of 
his  authority,  or  proper  to  be  done  in  furtherance  of  his  duties  as 
a  district  delegate,  under  rule  33,  as  to  the  settlement  of  the 
dispute.  Allen's  evidence  is  that  he  never  threatened  the 
Glengall  Company  with  the  withdrawal  of  the  men  at  all,  and 
that  he  knew  that  the  withdrawal  of  the  men  from  their  work 
without  the  authority  of  the  executive  council  would  be  against 
the  rules.  I  agree  that  there  are  cases  in  which  the  relations 
between  the  principal  and  the  agent  and  between  the  master  and 
the  servant,  and  the  authority  entrusted  by  the  one  to  the  other, 
are  such  that  the  principal  or  the  master,  as  the  case  may  be, 
may  be  liable  for  wilful  and  even  for  malicious  wrongs  committed 
by  the  agent  or  servant,  provided  that  they  are  done  on  account 
of  the  principal  or  the  master  and  for  his  purposes.  But  much, 
as  has  been  pointed  out  (Pollock  on  Torts,  3rd  ed.  p.  83),  must 
depend  upon  the  nature  of  the  matter  in  which  the  authority  is 
given.  There  are  cases  in  which  the  authority  given  to  the 
agent  was  apparently  very  wide,  where  the  principal  has  never- 
theless been  held  not  to  be  liable  to  third  parties  for  tortious 
acts  of  his  agent  done  in  the  course,  as  the  agent  believed,  of  his 
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duty  to  his  principal :  BoUnghrohe  v.  Swindon  Local  Board  (1) 
and  Eggington  v.  Mayor  of  Lichfield.  (2) 

In  the  present  case  I  am  certainly  not  prepared  to  hold  that 
the  effect  of  Allen  having  authority  as  a  delegate  acting  under 
rule  33  to  settle  the  dispute  raised  by  the  men  in  the  Glengall 
Iron  Company's  yard  on  this  occasion  was  such  as  to  make 
Knight  and  Jackson,  as  members  of  the  society,  or  the  defendant 
Jackson,  as  a  member  also  of  the  executive  council,  responsible 
to  the  plaintiffs  for  Allen's  malicious  injury  to  them. 

I  give  judgment,  therefore,  for  the  defendants  Jackson  and 
Knight. 

Judgment  for  the  ^plaintiffs  against  the  defendant  Allen. 
Judgment  for  the  defendants  Jackson  and  Knight. 


The  defendant  Allen  appealed,  and  also  applied  for  a  new 
trial  on  the  ground  of  misdirection  ;  and  the  plaintiffs  appealed 
from  so  much  of  the  judgment  of  the  learned  judge  as  directed 
judgment  to  be  entered  for  the  defendants  Jackson  and  Knight. 

April  3,  4.  Bohson,  Q.G.,  and  E.  Morten,  for  the  defendant 
Allen.  The  ironworkers  employed  in  the  yard  were  doing 
nothing  illegal  in  refusing  to  accept  further  employment  in  the 
yard  if  the  plaintiffs  were  employed.  Keasonably  or  unreason- 
ably, they  considered  that  the  course  they  intended  to  follow 
was  essential  for  the  protection  of  their  trade  interests,  and  there 
is  nothing  to  shew  that  they  were  actuated  by  any  personal 
ill-will  to  the  plaintiffs.  That  being  so,  they  were  doing 
nothing  illegal  in  communicating  to  their  employers  their  de- 
termination in  the  matter.  If  so,  they  could  employ  the 
defendant  Allen  to  act  as  their  mouthpiece  for  that  purpose,  and 
he  would  be  doing  nothing  illegal  in  so  acting.  There  was  no 
evidence  to  shew  that  he  had  brought  about  the  dispute.  He 
was  sent  for  after  the  dispute  had  arisen.  The  defendant  Allen 
and  those  whom  he  represented  were  only  doing  that  which 
they  had  a  perfect  legal  right  to  do,  and  the  law  cannot  infer 
malice  from  an  act  which  is  merely  the  exercise  of  a  legal  right. 
It  is  not  like  the  case  of  a  threat  to  commit  some  illegal  act. 
(1)  L.  K.  9  C.  P.  575.  (2)  5  E.  &  B.  100. 
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If  the  contention  for  the  defendant  be  not  correct,  it  would  be  C.  A. 
practically  impossible  for  a  trade  union  to  be  carried  on.  There  1895 
is  no  question  here  of  maliciously  inducing  a  person  to  break  a  Flood 
contract,  or  of  maliciously  conspiring  to  induce  a  person  not  to  j^c^g^j, 
enter  into  contracts  with  the  plaintiffs,  and,  therefore,  the  case 
does  not  fall  within  the  decision  in  Temperton  v.  Bussell.  (1) 
The  passage  in  Bowen  v.  Hall  (2),  which  is  cited  in  Temperton  v. 
Bussell  (1),  cannot  be  taken  in  its  full  sense.  The  words,  "  if 
the  persuasion  be  used  for  the  indirect  purpose  of  .  .  .  benefiting 
the  defendant  at  the  expense  of  the  plaintiff,  it  is  a  malicious 
act, .  . .  and  therefore  a  wrongful  act,"  must  have  some  limitation 
placed  upon  them,  for  if  not,  the  law  would  imply  malice  from  a 
lawful  act.  The  mere  purpose  of  benefiting  the  defendant  at 
the  expense  of  the  plaintife  is  not  evidence  of  malice.  There 
must  be  an  indirect  motive  in  the  mind  of  Allen,  namely,  an 
intent  to  injure  the  plaintiffs,  and  that  intent  must  be  the  domi- 
nant and  operative  motive  in  his  mind :  In  re  Bird,  Ex  parte 
Hill,  (3)  Apart  from  malice,  xillen  committed  no  wrongful  act. 
He  merely  acted  for  the  protection  of  the  ironworkers'  trade  and 
to  prevent  a  strike,  and  that  was  the  dominant  motive  in  his 
mind,  and  not  the  intent  to  injure  the  plaintiffs. 

[They  also  cited  Mogul  Steamship  Co.  v.  McGregor,  Gow  & 
Co.  (4) ;  Corporation  of  Bradford  v.  Pichles  (5)  ;  Beg,  v.  PemUi- 
ton  (6)  ;  Batcliffe  v.  Evans.  (7)] 

J.  Lawson  Walton,  Q.C.,  and  Bufus  Isaacs,  for  the  plaintiffs, 
were  only  called  upon  to  argue  their  cross-appeal.  The  defend- 
ants Jackson  and  Knight,  who  were  members  of  this  trade 
union,  were  liable  for  the  acts  of  Allen.  Under  rule  33,  s.  1, 
of  the  rules  of  the  union,  a  dispute  that  could  not  be  settled 
amicably  was  to  be  referred  to  the  executive  council ;  but  the 
evidence  shews  that  in  minor  cases  Allen  did  not  refer  to  the 
executive  council,  but  was  allowed  to  exercise  his  own  discretion 
in  dealing  with  them.  Allen  considered  this  a  minor  case,  and 
the  jury  have  found  that  the  settlement  of  the  dispute  was  within 

(1)  [1893]  1  Q.  B.  715.  (4)  [1892]  A.  C.  25. 

(2)  6  Q.  B.  D.  333,  at  p.  338.  (5)  [1895]  1  Ch.  145. 

(3)  23  Ch.  D.  695.  (6)  L.  E.  2  C.  C.  119. 

(7)  [1892]  2  Q.  B.  524. 
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C.  A.  the  discretion  of  Allen.  Therefore  Allen,  having  acted  with  the 
1895  authority  and  in  the  interests  of  the  union  in  dealing  with  this 
Flood  dispute,  was  the  agent  or  servant  of  each  member  of  the 
Jackson,  ^^^ion,  and  each  member  is  liable  for  his  acts.  This  was  the  view 
taken  by  Lord  Esher  M.E.  in  Tem^erton  v.  BusselL  (1)  Allen 
having  a  general  authority  to  act  in  such  cases  as  this,  his  acts 
bind  every  member  of  the  union  so  long  as  he  acts  within  the 
scope  of  his  authority.  The  third  question  ought  not  to  have 
been  left  to  the  jury,  the  answer  to  the  fourth  question  shewing 
that  Allen,  having  a  discretion  to  settle  the  dispute,  had  a 
general  authority  in  the  matter.  Even,  however,  if  Allen  was 
not  the  agent  of  each  member  of  the  union  to  settle  this  dispute, 
he  was  clearly  the  agent  of  the  executive  council,  who  gave 
him  a  discretion  to  settle  the  dispute,  and  the  defendant  Jackson 
as  a  member  of  the  executive  council  is  liable.  [They  also  cited 
Limpus  V.  London  General  Omnibus  Co.  (2)] 

Murpliyf  Q.C.f  Chester  Jones,  and  L.  G.  Pike,  for  the  defendants 
Jackson  and  Knight,  were  not  called  upon. 

LoED  Esher  M.E.  This  is  an  action  by  two  workmen  against 
the  defendants  for  having,  in  substance,  maliciously  and  with 
intent  to  injure  the  plaintiffs,  procured  the  plaintiffs'  employers 
to  discharge  them  from  their  employment,  and  to  promise  not 
to  employ  them  again.    That  is  the  gist  of  the  action. 

The  defendant  Allen  was  the  district  delegate  for  London  of 
the  Boilermakers  and  Iron  Shipbuilders'  Union,  the  head  office 
of  the  union  being  at  Newcastle.  A  district  delegate  is  not 
appointed  by  the  executive  council,  but  by  the  votes  of  the 
members  of  the  union.  Allen  was  therefore  elected  in  this 
way  to  be  a  district  delegate.  To  understand  the  position  of  a 
delegate  we  must  see  what  such  a  delegation  in  this  trade 
union  means.  It  appears  that  Allen  was  called  in  by  certain 
members  of  the  union  because  they  were  offended  with  the  plain- 
tiffs, not  for  what  they  were  doing  in  their  then  employment, 
but  for  what  they  had  done  when  they  were  in  the  employment 
of  some  other  masters  at  another  place.  The  members  of  the 
union  accordingly  held  a  meeting,  and  resolved  that  they  would 

(1)  [1893]  1  Q.  B.  715,  at  p.  724.      (2)  1  H.  &  C.  526 ;  32  L.  J.  (Ex.)  34. 
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not  work  in  the  same  yard  with  the  plaintiffs,  and  that,  if  the  O.A. 
masters  would  not  discharge  the  plaintiffs,  they  would  insist  1895 
upon  the  executive  council  ordering  them  to  go  out — that  is  to  Flood" 
leave  their  employment.  It  is  not  denied  that  the  men  might  j^q^sq^j 
have  gone  out  if  they  pleased ;  but  the  truth  is  that  they  did 
not  want  to  go  out.  They  wanted  to  remain  on  in  their  employ- 
ment, and  what  they  really  were  insisting  upon  was  that  the 
plaintiffs  should  leave  their  employment.  Allen  was  called  in 
to  confer  with  the  men,  and  he  took  upon  himself  to  forward 
their  wishes.  He  did  not  do  that  because  the  men  ordered  him 
to  do  so.  They  could  not  give  him  any  orders.  He  might 
under  certain  circumstances  give  them  orders.  If  he  undertook 
to  do  something  that  was  wrong,  he  must  be  held  personally 
liable  for  it.  He  adopted  the  views  of  the  men  with  whom  he 
had  conferred  for  the  good,  as  he  thought,  of  the  union,  inas- 
much as  the  plaintiffs  had  in  another  employment  on  a  former 
occasion  done  a  particular  kind  of  work  to  which  the  members 
of  the  union  took  objection ;  and  he  went  to  the  masters,  and, 
for  the  purpose  of  punishing  the  plaintiffs  for  what  they  had 
done  before,  he  told  the  masters  that  if  they  did  not  discharge 
the  plaintiffs  and  promise  not  to  employ  them  again,  all  the 
ironworkers  would  go  out.  It  is  useless  to  ask  us  to  suppose 
that  Allen  did  not  mean  by  that  to  put  pressure  on  the  masters 
by  intimating  to  them  that  they  would  be  injured  if  they  did 
not  yield  to  what  he  said.  His  threat — for  it  was  a  threat — would 
have  been  idle  if  the  masters  would  not  have  been  injured  by 
the  ironworkers  going  out.  That  was  the  screw  he  was  putting 
upon  the  masters.  He  knew  that  the  masters  could  not  afford 
to  let  the  ironworkers  go  out,  and  he  used  that  in  this  way :  he 
told  the  masters  that  unless  they  discharged  the  plaintiffs  the 
ironworkers  would  go  out.  The  masters  succumbed  to  that 
threat,  and  discharged  the  plaintiffs. 

If  Allen  did  what  I  have  described,  he  is,  in  my  opinion, 
liable  whether  he  is  an  agent  or  not.  It  is  said  that  he  did  not 
induce  anybody  to  break  any  contract.  Now,  it  is  clear  that 
merely  to  persuade  a  person  who  has  contracted  to  break  his 
contract  gives  no  cause  of  action  at  all.  But  if  it  is  done 
maliciously,  for  the  purpose  of  injuring  the  person  to  whom  the 
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O.A.      advice  is  given,  or  for  the  purpose  of  injuring  some  one  else,  the 
1895       person  against  whom  the  malice  is  directed  and  carried  out  has  a 
Flood      cause  of  action,  not  on  the  ground  of  the  persuasion  to  break  the 
Jackson,    contract,  but  on  the  ground  of  the  malice  directed  against  him. 

To  my  mind  the  result  is  the  same  whether  the  persuasion  is  to 
break  a  contract  or  not  to  make  a  contract.  One  person  has  a 
perfect  right  to  advise  another  not  to  make  a  particular  contract, 
and  that  other  is  at  perfect  liberty  to  follow  that  advice.  Bat 
if  the  first  person  uses  that  persuasion  with  intent  to  injure  the 
other,  or  to  injure  the  person  with  whom  he  is  going  to  make 
the  contract,  then  the  act  is  malicious,  and  the  malice  makes 
that  unlawful  which  would  otherwise  be  lawful.  That  law  has 
been  laid  down  by  this  Court  in  Bowen  v.  Hall  (1),  where  it  is 
said  that,  "  if  the  persuasion  be  used  for  the  indirect  purpose 
of  injuring  the  plaintiff,  or  of  benefiting  the  defendant  at  the 
expense  of  the  plaintiff,  it  is  a  malicious  act  which  is  in  law  and 
in  fact  a  wrong  act,  and  therefore  a  wrongful  act,  and  therefore 
an  actionable  act  if  injury  ensues  from  it."  The  same  question 
came  again  before  the  Court  in  Temperton  v.  Bussell  (2),  where  the 
above  passage  was  cited  and  the  same  view  was  expressed  in 
perfectly  clear  terms.  There  is,  therefore,  authority  binding  on 
this  Court  that  an  act,  which  may  be  lawfully  done  to  the  injury 
of  another  if  done  without  malice,  is  made  unlawful  if  done  with 
malice,  and  gives  a  right  of  action  if  injury  ensues.  We  have 
been  invited  to  define  malice.  One  cannot  do  so  any  more  than 
one  can  define  fraud,  and  I  certainly  shall  not  attempt  it.  Every 
one  knows  what  is  meant  by  a  man  acting  maliciously.  The 
only  recognised  tribunal  that  can  decide  whether  an  act  is  or  is 
not  malicious  is  a  jury.  There  was  evidence  upon  which  the 
jury  could  come  to  the  conclusion  that  what  Allen  did  amounted 
to  a  threat  to  the  plaintiffs'  employers  that  if  they  continued  to 
employ  the  plaintiffs,  and  did  not  undertake  not  to  employ  them 
again,  they  would  be  injured  in  their  business,  and  that  his 
motive  was  to  punish  the  plaintiffs  for  what  they  had  done 
previously,  and  to  interfere  with  their  liberty  of  earning  their 
livelihood  in  the  future  ;  and  therefore  the  jury  had  a  right  to 
find,  and  by  their  answers  to  the  first  two  questions  put  to 
(1)  6  Q.  B.  D.  333,  at  p.  338.  (2)  [1893]  1  Q.  B.  715. 
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them  by  the  learned  judge  they  have  found,  that  Allen  acted  0.  A. 

maliciously.    That  therefore  entitles  the  plaintiffs  to  succeed  in  1895 

this  action  against  Allen  for  the  damage  caused  thereby.  Flood 

With  regard  to  the  claim  against  Jackson  and  Knight,  I  do  j^ckson 

not  intend  to  inquire  into  the  exact  position  within  the  union  of   

^  ^  Lord  Esher  M.R. 

the  officers  of  this  trade  union.  But  this  is  clear,  that  the  mere 
fact  of  Allen  being  a  district  delegate,  as  it  is  called,  does  not 
make  him  the  servant  of  anybody,  and,  as  far  as  I  understand  the 
rules  and  practice  of  the  union,  it  is  not  intended  that  he  should 
be  the  servant  of  any  member  of  the  union.  He  is  intended  to 
be  the  protector  and  adviser  of  the  members  of  the  union,  and 
he  can  give  orders  to  them.  His  relation  to  the  members  is  not 
that  of  a  servant  to  a  master.  It  is  then  said  that  he  is  the  agent 
of  the  members  of  the  union — that  is  to  say,  that  every  member 
of  the  union  stands  in  the  relation  of  a  principal  to  Allen.  If 
that  were  so,  a  member  could  terminate  the  relationship  at  any 
time  he  pleased.  The  relation  of  principal  and  agent  must  be 
brought  about  by  the  consent  of  the  parties  to  that  relation ;  and 
if  neither  of  the  parties  means  the  relation  to  be  that  of  prin- 
cipal and  agent,  the  relation  is  not  created.  It  is  absurd  to 
suppose  that  any  member  of  the  union  thought  that  Allen  was 
to  be  his  agent,  or  that  Allen  intended  to  be  his  agent.  If 
either  was  to  be  the  principal,  it  was  to  be  Allen.  The  members 
were  to  do  what  he  or  the  executive  council  told  them.  In  truth 
there  was  no  such  relation  between  them. 

Therefore,  the  answers  to  the  first  two  questions  made  Allen 
liable.  The  third  question  ought  not  to  have  been  put  to  the 
jury,  because  there  was  no  evidence  in  support  of  it.  Nor  ought 
the  fourth  question,  which  I  am  bound  to  say  the  learned  judge 
was  specially  requested  to  ask  the  jury,  to  have  been  put ;  indeed, 
I  must  confess  that  I  fail  to  understand  the  meaning  of  it.  The 
result  is  that  the  defendant  Allen  is  liable,  but  that  the  defend- 
ants Jackson  and  Knight  are  not  liable.  Both  appeals  will 
therefore  be  dismissed. 

Lopes  L.J.  I  am  of  the  same  opinion.  This  is  an  action  by 
two  shipwrights  against  three  defendants — Allen,  the  district 
delegate  of  the  Boilermakers  and  Iron  Shipbuilders'  Union,  and 
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Lopes  L.  J, 


C.  A.  Jackson,  the  chairman,  and  Knight,  the  general  secretary  of  the 
1895  union,  for  maliciously  and  wrongfully  and  with  intent  to  injure 
Flood  plaintiffs  inducing  the  Glengall  Iron  Company,  who  at  the 

Jackson  ^^^^         employers  of  the  plaintiffs,  to  discharge  the 

plaintiffs  from  their  employment.  The  jury  found  that  Allen 
did  induce  the  Glengall  Iron  Company  as  alleged  ;  but  it  is  con- 
tended that  that  finding  of  the  jury  cannot  be  supported  because 
there  was  no  evidence  of  malice,  and  therefore  no  evidence 
of  any  wrongful  act  on  the  part  of  Allen.  It  is  perfectly  clear, 
as  has  been  said  by  the  Master  of  the  Kolls,  that  any  person  may 
advise  another  person  to  discharge  a  servant,  or  to  break  a 
contract,  and  he  is  not  answerable  for  that  alone  in  any  respect. 
But  may  he  advise  another  person  to  discharge  a  servant,  or  to 
break  a  contract,  with  intent  to  injure  the  servant,  or  one  of  the 
parties  to  that  contract  ?  In  my  judgment,  that  is  a  question  of 
law,  which  has  been  determined  in  the  cases  of  Bowen  v.  Hall  (1) 
and  Temperton  v.  Russell.  (2)  I  understand  the  last-mentioned 
case  to  lay  down  this  broad  principle,  that  a  person  who  has 
induced  a  party  to  a  contract  to  break  it,  intending  thereby  to 
injure  another  person,  commits  an  actionable  wrong ;  and  I  can 
see  no  distinction  between  inducing  a  party  to  a  contract  to 
break  it  and  inducing  a  person  to  discharge  a  servant,  as  in  the 
present  case.  It  is  said  that  there  is  no  evidence  of  malice — no 
evidence  of  any  wrongful  act.  I  do  not  propose  to  attempt 
exhaustively  to  define  malice ;  but  I  do  say  this,  as  being  applic- 
able to  the  present  case,  that  when  a  person  wilfully  does  an 
act  to  the  injury  of  another,  without  any  lawful  cause,  that  is 
evidence  of  malice.  Did  that  state  of  things  exist  here  ?  To 
my  mind,  there  can  be  no  doubt  that  Allen  went  to  the  employers 
with  intent  to  injure  the  plaintiffs.  The  evidence  was  to  the 
effect  that  Allen  said  that  he  did  it  to  punish  the  plaintiffs  for 
what  they  had  done  on  a  previous  occasion.  It  seems  to  me, 
therefore,  clear  that  he  went  for  the  purpose  of  injuring  the 
plaintiffs,  and  that  he  did  injure  them  because  they  were  dis- 
charged. Was  there  then  any  lawful  excuse,  any  lawful  cause, 
for  his  so  acting  ?  To  my  mind,  none  whatever.  He  might,  if 
he  thought  fit,  have  withdrawn  the  ironworkers,  or  the  ironworkers 
(1)  6  Q.  B.  D.  333.  (2)  [1893]  1  Q.  B.  715. 
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might  liave  withdrawn  of  their  own  accord,  from  the  work.    But  ^- 
what  right  had  he  to  go  to  the  employers  and  induce  them  to  1895 
discharge  the  plaintiffs  ?    It  seems  to  me  that,  if  my  proposition  Flood 
given  above  is  correct,  this  case  is  brought  well  within  it,  and  jackson. 
there  was  abundant  evidence  upon  which  the  jury  might  find  as  -j^^^^j^ 
they  did.    That  disposes  of  the  case  so  far  as  Allen  is  concerned, 
and  his  appeal  must  be  dismissed. 

With  regard  to  the  appeal  in  the  case  of  Jackson  and  Knight, 
it  has  been  found  by  the  jury,  and  in  my  opinion  correctly  found, 
that  they  did  not  authorize  Allen  to  act  as  he  did,  and  therefore 
it  must  be  taken  that  they  did  not  maliciously  induce  the 
Glen  gall  Iron  Company  to  discharge  the  plaintiffs.  I  cannot 
help  thinking  that  the  judge  would  have  been  justified,  at  the 
end  of  the  plaintiffs'  case,  in  ruling  that  there  was  no  evidence 
against  Jackson  and  Knight.  They  were  both  of  them  at 
Newcastle,  and  were  never  upon  the  scene  when  the  interview 
between  Allen  and  the  employers  took  place.  They  took  no 
part  in  the  matter,  and  they  probably  knew  nothing  of  what 
Allen  was  doing.  It  is  said,  however,  that  they  are  nevertheless 
liable,  and  a  legal  argument  has  been  addressed  to  us  which  is 
perfectly  sound,  but  which  depends  upon  a  fundamental  fact 
which  the  plaintiffs  have  entirely  failed  to  establish.  It  depends 
upon  the  fact  being  established  that  Allen  was  an  agent  or 
servant.  There  is  no  evidence  to  shew  that  he  was,  and  I  do  not 
believe  that  he  was.  The  result  is  that  this  appeal  must  also  be 
dismissed. 

EiGBY  L.J.  I  am  of  the  same  opinion.  As  regards  the 
question  whether  in  the  class  of  cases  with  which  we  are  dealing 
what  would  otherwise  be  a  legal  act  may  be  made  illegal  by  the 
addition  of  an  intention  to  injure  another  person,  who  is  in  fact 
injured,  I  have  only  to  say  that  I  consider  that  we  are  bound  by 
the  case  of  Temperton  v.  Russell,  (1)  In  other  branches  of  the 
law  as  regards  property  there  are  well-known  cases  in  which  a 
man  exercising  a  right  of  property  is  not  made  responsible  on 
the  ground  that  he  acted  with  a  view  to  injure  another  person. 
This  is  contrary  to  the  civil  law,  and  it  appears  to  me  to  be 
(1)  [1993]  1  Q.  B.  715. 
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C.  A.      contrary  to  the  law  of  Scotland ;  but  in  our  law  it  is  well 
1895       established,  and  if  the  matter  were  res  integra  there  might  be 
Flood     something  to  be  said  in  favour  of  extending  that  principle  to 
Jackson    ^^^^es  of  this  kind.  To  my  mind,  however,  Temperton  v.  Bussell  (1) 
EigbyTj  settled  the  question,  and  I  am  not  at  liberty  to  go  behind 

that  decision. 

With  regard  to  the  cross-appeal,  I  cannot  see  any  principle 
upon  which  Allen  can  be  treated  as  the  agent  or  servant  of 
each  member  of  the  union.  I  lay  aside  the  special  position 
of  the  members  of  the  executive  council,  for  I  see  nothing 
material  in  it  affecting  this  question.  I  see  no  foundation  for 
saying  that  Allen  can  be  treated  as  the  agent  or  servant  of  each 
member  of  the  union.  He  seems  to  me  to  be  in  a  very  different 
position.  The  real  meaning  of  these  rules  is  this :  that  each 
member  shall  give  up  his  private  opinion,  and  that  the  members 
shall  choose  persons  who  shall  direct  the  opinion  of  the  whole. 
They  choose  persons  who  are  more  like  masters  than  servants, 
and  more  like  principals  than  agents.  I  do  not  say  that  they 
are  either  the  one  or  the  other,  but  they  are  not  agents  or 
servants.  If  such  a  general  proposition  as  that  contended  for 
were  true,  I  see  no  reason  why  every  member  of  a  London  club 
should  not  be  personally  responsible,  not  only  for  the  acts  of  the 
committee,  but  for  the  act  of  any  servant  of  the  club  should  he 
do  anything  that  caused  an  injury  to  another  person.  I  agree, 
therefore,  that  both  appeals  should  be  dismissed. 

Appeals  dismissed. 

Solicitors  for  the  plaintiffs :  C.  J.  Smith  &  Go/ton. 
Solicitors  for  the  defendants :  Shaen,  Boscoe,  Massey  &  Co. 

(1)  [1893]  1  Q.  B.  715. 

A.  M. 
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In  re  THE  COUNTY  COUNCIL  OF  KENT  and  THE  1^95 
SANDCATE  LOCAL  BOAED.  ^iayiil 

Local  Government — Differences  to  he  determined  hy  Arhiiration  of  Local  Govern- 
ment Board — Procedure — Power  of  Court  to  order  Statement  of  Special 
Case — Local  Government  Act,  1888  (51  &  52  Vict.  c.  41),  s.  11,  suh-s.  3; 
ss.  63,  S7— Arhiiration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  24. 

Where  under  the  Local  Government  Act,  1888,  dififerences  are  directed 
to  be  determined  by  arbitration  of  the  Local  Government  Board,  the  board 
must  proceed  under  s.  63  of  that  Act,  with  the  consequence  that  they  or 
the  arbitrator  appointed  by  them  may  be  compelled,  under  the  Arbitration 
Act,  1889,  to  state  a  case  for  the  opinion  of  the  Court. 

The  board  are  to  proceed  under  s.  87  only  where  differences  are  by  the 
Act  directed  to  be  determined  by  the  Local  Government  Board  otherwise 
than  by  arbitration. 

Appeal  from  chambers. 

On  or  about  April  6,  1883,  a  road  in  the  district  of  the 
Sandgate  Local  Board,  which  is  the  urban  authority  for  the 
urban  sanitary  district  of  Sandgate,  became  a  main  road.  On 
or  about  March  11,  1890,  the  urban  authority  claimed,  under 
s.  11,  sub-s.  2,  of  the  Local  Government  Act,  1888,  to  retain  the 
powers  and  duties  of  maintaining  and  repairing  the  said  main 
road.  In  the  result  the  county  council  and  the  urban  authority 
failed  to  agree  on  the  amount  of  the  annual  payment  to  be  made 
by  the  county  council  to  the  urban  authority  towards  the  costs 
of  the  maintenance  of  such  road ;  and  in  the  absence  of  such 
agreement  the  amount  of  such  payment  came  to  be  determined 
by  arbitration  of  the  Local  Government  Board  pursuant  to  s.  11, 
sub-s.  3  (1),  of  the  said  Act.    On  September  20  and  October  18, 

(1)  The  Local  Government  Act,  By.  s.  63,  "  Where  the  Local  Govern- 

1888,  provides  as  follows : —  ment  Board  are  required  in  pursuance 

By  s.  11,  sub-s.  3,  "  The  amount  of  of  this  Act  to  decide  any  difference  or 

the  payment "  to  be  made  by  a  county  other  matter  referred  to  arbitration  in 

council  to  an  urban  authority  towards  pursuance  of  this  Act,  the  provisions 

the  cost  of  maintenance  by  such  of  the  Regulation  of  Railways  Act, 

authority  of  main  roads  within  their  1868,  respecting  arbitrations  by  the 

district  "  shall  be  such  annual  sum  as  Board  of  Trade,  and  the  enactments 

....  in  the  absence  of  agreement  amending  those  provisions,  shall  apply 

may  be  determined  by  arbitration  of  as  if  they  were  herein  re-enacted,  and 

the  Local  Government  Board."  in  terms  made  applicable  to  the  Local 
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1895      1893,  the  county  council  and  tlie  urban  authority  respectively,  at 


In  re.      the  request  of  the  Local  Government  Board,  executed  a  submis- 
CouNciL    ^^^^     arbitration.    The  Local  Government  Board  under  s.  87 
o^^^NT    appointed  Thomas  Codrington,  one  of  the  inspectors  of  the  board, 
Sakdgate   to  hold  a  local  inquiry  with  respect  to  the  matter  in  dispute.  In 
Local  Board.       course  of  the  inquiry  the  counsel  for  the  county  council  gave 
the  said  Thomas  Codrington  notice  that  they  desired  to  have  a 
case  stated  upon  certain  questions  of  law  which  arose  in  the 
case  under  the  Arbitration  Act,  1889.    Subsequently  the  county 
council  applied  to  Day  J.  at  chambers  under  s.  19  of  that  Act  for 
an  order  that  the  Local  Government  Board  or  Thomas  Codrington 
should  state  in  the  form  of  a  special  case  for  the  opinion  of  the 
Court  the  several  questions  of  law  which  had  arisen  or  might 
arise  in  the  course  of  the  reference.    The  judge  made  the  order 
as  prayed.    From  that  order  the  Local  Government  Board 
appealed. 

Sir  R.  T.  Reid,  A.-G.,  and  H.  Sutton,  for  the  Local  Government 
Board.  Neither  the  board  nor  Mr.  Codrington  can,  having 
regard  to  the  procedure  which  has  been  adopted  in  this  case, 
be  ordered  to  state  a  case  under  the  Arbitration  Act.  The 
machinery  for  the  conduct  of  arbitrations  by  the  Local  Govern- 
ment Board  in  disputes  arising  under  the  Local  Government 
Act,  1888,  is  provided  by  ss.  63,  87.  It  is  optional  for  the  Board 
to  proceed  in  any  case  under  either  one  or  other  of  those  sections. 
If  they  proceed  under  s.  63,  and  appoint  an  arbitrator  to  act  for 
them  under  s.  30  of  the  Eegulation  of  Kailways  Act,  1868,  then 
by  s.  32  of  that  latter  Act  the  provisions  of  the  Kailway  Com- 
panies Arbitration  Act,  1859,  are  to  apply,  by  s.  29  of  which  Act 
the  submission  to  arbitration  may  be  made  a  rule  of  Court. 
If,  therefore,  the  board  had  appointed  Mr.  Codrington  as  an 


Government  Board  and  the  decision  made  a  local  inquiry,  and  in  that  case 
of  differences  and  matters  under  this  ....  sections  293  to  296,  both  inclu- 
Act."  sive,  of  the  Public  Health  Act,  1875, 
By  s.  87,  sub-s.  1,  "  Where  the  Local  shall  apply  as  if  they  were  herein  re- 
Government  Board  are  authorized  by  enacted,  and  in  terms  made  applicable 
this  Act  to  ...  .  determine  any  dif-  to  this  Act." 
ference  ....  they  may  cause  to  be 
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arbitrator  under  s.  63,  it  is  conceded  that  the  Court  would  have  1895 
power  to  order  him  to  state  a  case.    Bat  the  board  elected  to      in  re 
proceed  under  s.  87,  and  directed  a  local  inquiry.    Under  those  council 
circumstances  s.  295  of  the  Public  Health  Act,  1875,  applies,  by 
which  "  all  orders  made  by  the  Local  Government  Board  shall  Sandgate 
be  binding  and  conclusive."    In  Newry  and  Enniskillen  By.  Co. 
V.  Ulster  By.  Co.  (1)  it  was  held  that  the  Board  of  Trade 
were  not  in  the  position  of  private  arbitrators,  and  had  a  discre- 
tion which  the  Court  could  not  control.    And  in  Bexley  Local 
Board  v.  West  Kent  Sewerage  Board  (2)  it  was  held  that  the 
Local  Government  Board,  who  had  to  decide  a  dispute  between 
the  parties  under  a  local  Act,  had  no  power  to  state  a  case  for 
the  opinion  of  the  Court.    [They  also  referred  to  Parsons  v. 
Lahenheath  School  Board,  (3)] 

Beginald  Bray  {Finlay,  Q.C.,  with  him),  for  the  Kent  County 
Council.  This  is  an  "arbitration  under  an  Act  "  within  the 
meaning  of  s.  24  of  the  Arbitration  Act,  1889  (4),  none  the  less 
because  there  has  in  fact  been  a  submission  to  arbitration.  And 
the  Arbitration  Act  is  not  inconsistent  with  the  Local  Govern- 
ment Act,  1888.  The  matters  which  are  referred  to  the 
determination  of  the  Local  Government  Board  under  that  Act 
are  of  two  kinds — administrative  and  judicial.  Their  determi- 
nations upon  the  former  are  not  subject  to  the  control  of  the 
Court,  but  their  determinations  upon  the  latter  are  so.  The 
object  of  the  Act  in  requiring  such  matters  to  be  referred  to  the 
arbitration  of  the  Board  was  merely  to  prevent  actions  from 
being  brought,  not  to  make  their  decision  an  Act  of  State.  The 
case  of  Bexley  Local  Board  v.  West  Kent  Sewerage  Board  (2)  was 
decided  before  the  Act  of  1889  was  passed,  and  turned  upon 
s.  5  of  the  Common  Law  Procedure  Act,  which  only  gave  power 
to  state  a  case  where  there  had  been  a  submission  to  arbitration. 


(1)  8  D.  M.  &  G.  487. 

(2)  9  Q.  B.  D.  518. 

(3)  58  L.  J.  (Q.B.)  371. 

(4)  By  the  Arbitration  Act,  1889, 
3.  24,  "This  Act  shall  apply  to  every 
arbitration  under  any  Act  passed  before 
or  after  the  commencement  of  this  Act 


as  if  the  arbitration  were  pursuant  to 
a  submission,  except  in  so  far  as  this 
Act  is  inconsistent  with  the  Act  regu- 
lating the  arbitration  or  with  any  rules 
or  procedure  authorized  or  recognised 
by  that  Act." 
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1895  and  not  where  there  had  been  a  compulsory  reference  under  an 
jn  re      Act  of  Parliament. 


May  17.  The  judgment  of  the  Court  (Cave  and  Lawrance  JJ.) 
was  read  by 

Cave  J.  This  is  an  appeal  from  an  order  of  my  brother  Day 
at  chambers,  ordering  that  the  Local  Government  Board  or 
Thomas  Codrington  should  state  in  the  form  of  a  special  case 
for  the  opinion  of  the  Court  the  several  questions  of  law  which 
have  arisen  or  may  arise  in  the  course  of  the  reference  therein. 
The  order  is  supported  both  by  the  county  council  and  the 
urban  authority.  The  Local  Government  Board  was  constituted 
by  the  Local  Government  Board  Act,  1871.  The  present  question 
arises  under  s.  11,  sub-s.  3,  of  the  Local  Government  Act,  1888. 
Certain  differences  likely  to  arise  under  that  Act  are  to  be  settled 
in  manner  provided  by  the  Act  as  follows  :  By  s.  2,  sub-s.  3  (a), 
the  number  of  the  county  councillors  and  their  apportionment 
between  each  of  the  boroughs  which  have  sufficient  population 
to  return  one  councillor  and  the  rest  of  the  county  shall  be 
such  as  the  Local  Government  Board  may  determine.  By  s.  11, 
sub-s.  3,  already  cited,  the  amount  of  the  payment  (to  be  made 
by  the  county  council  to  the  urban  authority  towards  the  costs 
of  such  maintenance  and  repair  of  a  main  road)  shall  be  such 
annual  sum  as  may  be  from  time  to  time  agreed  on,  or  in  the 
absence  of  agreement  may  he  determined  hy  arbitration  of  the  Local 
Government  Board.  Sect.  11,  sub-s.  4,  provides  that  a  county 
council  may  require  a  district  council  to  undertake  the  main- 
tenance and  repair,  &c.,|of  any  main  road  in  consideration  of 
such  annual  payment  by  the  county  council  for  the  costs  of  the 
undertaking  as  may  from  time  to  time  be  agreed  upon,  or  in  case 
of  a  difference  he  determined  hy  arbitration  of  the  Local  Government 
Board.  Sect.  11,  sub-s.  6,  provides  that  if  any  difference  arises 
between  a  county  council  and  any  highway  or  sanitary  authority  as 
respects  the  authority  in  whom  any  drain  used  for  any  purpose  in 
connection  with  the  drainage  of  any  main  road  is  vested,  or  as  to 
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Council 
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Sutton,  in  reply. 


Cur.  adv.  vult. 


AND 
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the  use  of  any  sewer  or  other  drain,  the  council,  or  the  highway  1895 


or  sanitary  authority,  may  require  such  difference  to  be  referred      in  re 
to  arbitration,  and  the  same  is  to  he  referred  to  arhitration  in  council 
manner  provided  hy  that  Act,    By  s.  11,  sub-s.  9,  if  any  difference  ^^^^'^ 
arises  under  that  section  between  a  county  council  and  a  district  Sandgatb 

council  as  to  the  refusal  of  the  county  council  to  make  a  payment  -  

under  that  section  to  the  district  council  in  respect  of  any  ^*^^*^- 
undertaking  or  road,  or  as  to  a  road  having  been  placed  in 
proper  repair  and  condition  previously  to  its  becoming  a  main 
road,  or  as  to  any  notice  given  to  the  district  council  by  the 
county  council  to  place  a  road  in  proper  repair  and  condition, 
such  difference  shall,  if  either  council  so  require,  he  referred  to 
the  arhitration  of  the  Local  Government  Board,  By  s.  12,  sub-s.  2, 
the  sums  to  be  paid  by  the  county  council  for  the  county  of 
Southampton  to  the  Isle  of  Wight  Highway  Commissioners,  in 
respect  of  the  repairs  and  maintenance  of  the  Isle  of  Wight 
roads,  are  to  be  such  sums  as  may  be  agreed  upon,  or  in  case  of 
difference  he  settled  hy  arhitration  under  that  Act,  By  s.  22,  the 
shares  of  the  different  county  councils  of  the  probate  duty  grant 
are  to  he  estimated  in  such  manner  as  the  Local  Government  Board 
direct.  By  s.  24,  sub-s.  6,  the  guardians,  authority,  or  the  officer 
to  whom  a  sum  is  payable  under  that  section  on  the  certificate 
of  the  Local  Grovernment  Board,  are  to  submit  to  the  board  their 
claim  to  the  payment  in  such  manner  and  produce  such  evidence 
and  comply  with  such  rules  as  the  hoard  from  time  to  thne  require 
or  make.  By  s.  26,  sub-s.  1,  the  Local  Government  Board  is  to 
certify  the  sum  expended  by  the  guardians  of  each  poor  law  union 
on  salaries,  &c.  By  s.  26,  sub-s.  2,  the  Local  Government  Board 
is  to  fix  a  day  on  which  the  rateable  value  of  a  poor  law  union 
situate  in  more  than  one  county  is  to  be  taken.  By  s.  32, 
sub-s.  3  (5),  the  terms  on  which  a  borough,  to  which  a  grant  of 
quarter  sessions  is  made,  is  to  redeem  its  liability  to  contribute 
to  the  costs  of  the  county,  quarter,  and  petty  sessions  may  be 
agreed  upon,  or  in  default  of  agreement  may  he  determined  hy 
arhitration  under  that  Act,  Sect.  32,  sub-s.  3  (c),  provides  for 
reference  to  arhitration  under  the  Act,  By  s.  33,  sub-s.  2,  where 
it  is  necessary  to  ascertain  the  rateable  value  of  a  county  and  a 
county  borough,  it  is  to  be  ascertained  by  a  joint  committee,  and 
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1895      the  number  of  representatives  for  the  county  and  each  county 
In  re      borough  respectively  shall  he  settled  in  default  of  agreement  hj 
Council         Local  Government  Board.    By  s.  50,  sub-s.  3,  any  difference 
OF  Kent    as  to  the  county  which  contains  the  largest  portion  of  the 
Sandgate   population  of  such  district  as  is  referred  to  in  that  section 

  '  shall  he  referred  to  the  Local  Government  Board,  whose  decision 

shall  he  final. 

It  will  be  seen  from  the  foregoing  extracts  that  any  differences 
which  may  arise  and  which  are  not  specifically  provided  for  are  to 
be  settled  (1.)  by  arbitration  under  this  Act,  (2.)  by  arbitration 
of  the  Local  Government  Board,  or  (3.)  by  the  Local  Govern- 
ment Board,  without  specifying  in  what  way.  Subsequent  por- 
tions of  the  Act  appear  to  be  devoted  to  specifying  how  these 
three  modes  of  adjusting  differences  are  to  be  carried  out.  By 
s.  62,  sub-s.  2,  "In  default  of  an  agreement  as  to  any  matter 
requiring  adjustment  for  the  purpose  of  this  Act  or  any  matter 
which,  in  case  of  difference,  is  to  be  referred  to  arbitration,  then, 
if  no  other  mode  of  making  such  adjustment  or  determining  such 
difference  is  provided  by  this  Act,  such  adjustment  or  difference 
may  be  made  or  determined  by  an  arbitrator  appointed  by  the 
parties,  or  in  case  of  difference  as  to  the  appointment,  appointed 
by  the  Local  Government  Board."  By  s.  62,  sub-s.  3,  an 
arbitrator  under  the  Act  is  to  be  deemed  to  be  an  arbitrator 
within  the  meaning  of  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Acts  amending  the  same,  and  the  provisions  of 
those  Acts  with  respect  to  an  arbitration  are  to  apply  accordingly  ; 
and  further,  the  arbitrator  may  state  a  special  case,  and,  notwith- 
standing anything  in  the  said  Acts,  is  to  determine  the  amount 
of  the  costs,  and  to  have  power  to  disallow  as  costs  in  the  arbitra- 
tion the  costs  of  any  witness  whom  he  considers  to  have  been 
called  unnecessarily,  and  any  other  costs  which  he  considers  to 
have  been  incurred  unnecessarily.  By  s.  63,  where  the  Local 
Government  Board  are  required  in  pursuance  of  the  Act  to  decide 
any  difference  or  other  matter  referred  to  arhitration  in  pursuance 
of  the  Act,  the  provisions  of  the  Regulation  of  Railways  Act, 
1868,  respecting  arbitrations  by  the  Board  of  Trade,  and  the 
enactments  amending  those  provisions,  are  to  apply  as  if  they 
were  re-enacted  and  in  terms  made  applicable  to  the  Local 
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Government  Board  and  the  decision  of  differences  and  matters 
under  the  Act.  By  s.  87,  sab-s.  1,  where  the  Local  Govern- 
ment Board  are  authorized  by  the  Act  to  make  any  inquiry,  to 
determine  amj  difference,  to  make  or  confirm  any  order,  to  frame 
any  scheme,  or  to  give  any  consent,  sanction,  or  approval  to  any 
matter,  or  otherwise  to  act  under  the  Act,  they  may  cause  to  be 
made  a  local  inquiry,  and  in  that  case  and  also  in  a  case  where 
they  are  required  by  the  Act  to  cause  to  be  made  a  local  inquiry, 
ss.  293  to  296,  both  inclusive,  of  the  Public  Health  Act,  1875, 
are  to  apply  as  if  they  were  therein  re-enacted  and  in  terms 
made  applicable  to  the  Act. 

It  appears,  therefore,  that  the  Act  specifically  provides  for  the 
mode  in  which  differences  are  to  be  settled.  When  they  are  to 
be  settled  by  an  arbitration  under  the  Act,  s.  62  applies.  Where 
the  Local  Government  Board  are  to  decide  any  difference  or 
other  matter  referred  to  arbitration,  s.  63  is  to  apply.  Now  s.  63 
must  be  intended  to  apply  to  cases  where  the  difference  is  to 
be  determined  by  arbitration  of  the  Local  Government  Board. 
This,  indeed,  was  not  disputed  by  the  Attorney- General  and 
Mr.  Sutton,  but  they  contended  that  s.  87  also  applied  to  such 
differences.  We  are  of  opinion,  however,  that  s.  87  is  confined 
to  the  cases  of  difference  which  are  to  be  determined  by  the 
Local  Government  Board  otherwise  than  by  arbitration,  but  that 
where  the  difference  is  to  be  determined  by  arbitration  of  the 
Local  Government  Board  the  mode  of  so  determining  it  is 
provided  by  s.  63,  and  by  that  section  only. 

Some  cases  were  cited,  which  however  have  very  little  bearing 
on  the  point  in  dispute.  In  Newry  and  Ennishillen  By.  Co.  v. 
Ulster  By.  Co.  (1)  it  was  held  that  the  Board  of  Trade  and 
Commissioners  of  Kailways  were  not  by  the  Act  there  in 
question  placed  in  the  position  of  private  arbitrators.  It  is 
sufficient  to  say  that  that  Act  had  no  section  equivalent  to  s.  63 
of  the  Act  of  1888.  It  has  not  been  suggested  that  if  the  Board 
of  Trade  appointed  an  arbitrator  under  s.  63  and  the  Kegulation 
of  Bail  ways  Act,  1868,  he  would  not  be  governed  by  the  ordinary 
legal  principles  which  attach  to  private  arbitrators.  The  next 
case  is  Parsons  v.  Lakenheath  School  Board  (2),  in  which  Lord 
(1)  8  D.  M.  &  G.  487.  (2)  58  L.  J.  (Q.B.)  371. 
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1895       Field  (then  Field  J.)  appears  to  have  thought  that  under 


In  re 


rule  20  of  the  Eegulations  as  to  Triennial  Elections,  1886,  the 
Council  Education  Department  was  intrusted  with  judicial  duties  which 
OP  Kent    it  must  perform  in  the  ordinary  judicial  way.    The  case  has  no 


AND 


Sandgate   bearing  that  I  can  see  on  the  matter  here  in  dispute.  The 
Local  Board,  ^j^-^^  case,  Bexley  Local  Board  v.  West  Kent  Sewerage  Board  (1), 
had  still  less  to   do  with  the  matter  in  hand.     The  only 
other  question  is  whether  the  Arbitration  Act  of  1889  applies 
to  arbitrations  under  s.  63  of  the  Act  of  1888.     By  s.  19 
of  the  Arbitration  Act,  any  referee,  arbitrator,  or  umpire  may 
at  any  stage  of  the  proceedings  under  a  reference,  and  shall, 
if  so  directed  by  the  Court  or  a  judge,  state  in  the  form 
of  a  special  case  for  the  opinion  of  the  Court  any  question 
of  law  arising  in  the  course  of  the  reference.    The  power  was 
new  when  the  Act  was  passed,  but  is  most  beneficial,  and  I  can 
see  no  reason,  and  indeed  none  has  been  suggested,  why  it 
should  not  apply  to  an  arbitrator  appointed  by  the  Local 
Government  Board  under  s.  63.    The  only  difficulty  in  the  case 
is  that  the  Local  Government  Board  have  purported  to  proceed 
under  s.  87,  which  in  our  judgment  is  not  applicable,  instead  of 
under  s.  63,  which  is.    Probably  the  best  course  will  be  that  the 
Local  Government  Board  should  appoint  Mr.  Codrington  an 
arbitrator  under  s.  63,  and  that  without  going  to  the  expense  of 
taking  the  evidence  over  again  he  should  by  consent  (and  the 
parties  to  the  arbitration  are,  I  understand,  quite  ready  to 
consent)  state  the  case  as  ordered  by  my  brother  Day. 

Appeal  dismissed. 

Solicitors  for  the  Local  Government  Board :  Sharpe,  ParJcers 
&  Co, 

Solicitors  for  the  Kent  County  Council :  Palmer  S  Bull,  for 
Brennan  <&  Turner,  Maidstone, 

Solicitors  for  the  Sandgate  Local  Board :  Talbot  &  TasTcer,  for 
BrocJcman,  Folkestone. 

(1)  9  Q.  B.  D.  518. 

J.  F.  C. 


\ 
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BOWER  V,  HETT.  1895 

May  14. 

Bankruptcy — Assets — Execution  —  Money  'paid  under  an  Execution — Money-  

paid  to  avoid  Sale — Rights  of  ExecutionCreditor  and  Trustee — Bankruptcy 
Act,  1890  (53  &  54  Vict.  c.  71),  s.  11,  sul-s.  2. 

The  provision  in  s.  11,  sub-s.  2,  of  the  Bankruptcy  Act,  1890,  by  which 
the  trustee  is  entitled,  as  against  the  execution  creditor,  to  money  paid 
under  an  execution  in  order  to  avoid  sale,  does  not  affect  the  case  of  money 
paid  to  prevent  seizure,  and  the  execution  creditor  is  entitled  to  such 
money  as  against  the  trustee. 

The  defendant,  the  high  bailiff  of  a  county  court,  was  entrusted  by  the 
plaintiff  with  a  warrant  to  levy  execution  on  the  goods  of  a  judgment 
debtor.  He  seized,  but  withdrew  from  the  premises  under  an  arrangement 
with  the  debtor.  The  next  day  the  debtor  absconded.  The  defendant 
then  obtained  the  key  of  the  premises,  but  gave  it  up  to  the  debtor's 
father  on  the  father's  promise  to  pay  the  amount  of  the  debt,  which  he 
paid  to  the  defendant  on  the  following  day.  The  plaintiff  did  not  hear  of 
this  payment  until  some  days  later.  Within  fourteen  days  after  such 
payment  the  defendant  had  notice  of  a  bankruptcy  petition  presented  by 
the  debtor,  on  which  a  receiving  order  was  made.  The  defendant  paid  the 
amount  of  the  debt  to  the  official  receiver,  and  the  plaintiff  sued  to  recover 
the  amount  so  paid  : — 

Held,  that  the  money  paid  by  the  debtor's  father  was  not  paid  "  under 
an  execution,"  nor  "  paid  in  order  to  avoid  sale,"  within  the  meaning  of 
s.  11,  sub-s.  2,  of  the  Bankruptcy  Act,  1890,  and  therefore  the  defendant 
was  not  justified  in  paying  it  to  the  official  receiver,  and  the  plaintiff 
was  entitled  to  recover  for  money  received  by  the  defendant  to  his  use. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  judge  of  the 
county  court  at  Hull,  in  an  action  brought  by  the  plaintiff,  an 
iron  merchant  at  Hull,  against  the  defendant,  the  high  bailiff  of 
the  county  court  at  Brigg,  to  recover  a  sum  of  23Z.  15s.  M. 

On  September  28,  1894,  the  plaintiff  recovered  judgment  in 
the  Brigg  County  Court  against  a  person  named  Denton  for 
23Z.  15s.  ^d.  On  September  29  a  warrant  of  execution  was 
issued  to  the  defendant,  as  high  bailiff,  empowering  him  to 
levy  the  amount  of  the  judgment  debt.  On  Monday,  October  1, 
the  defendant  went  to  Denton's  premises  and  shewed  him  the 
warrant.  An  arrangement  was  then  entered  into  between  the 
defendant  and  Denton,  by  which  Denton  agreed  that  the  defendant 
should  be  at  liberty  to  come  into  possession  again  when  he 
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pleased.  The  defendant  then  went  out  of  possession,  and  Denton 
for  the  time  continued  to  carry  on  his  business.  On  October  2 
Denton  closed  his  premises  and  absconded.  The  defendant 
thereupon  obtained  the  key  of  Denton's  premises  from  the  shop- 
man ;  and  afterwards,  on  October  3,  Denton's  father  went  to  the 
defendant,  and  promised  that  if  the  defendant  would  give  up  to 
him  the  key  of  Denton's  premises,  he  would  pay  the  amount  of 
the  plaintiff's  judgment,  and  also  the  amounts  of  two  other 
judgments  in  respect  of  which  the  defendant  held  warrants 
against  Denton.  On  October  4  Denton's  father  paid  to  the 
defendant  the  amount  of  these  three  judgments.  The  defendant 
retained  the  amount  of  the  plaintiff's  judgment,  and  did  not 
communicate  to  the  plaintiff  the  fact  of  the  payment,  and  the 
plaintiff  did  not  become  aware  of  it  until  October  18.  On 
October  15  the  debtor  presented  a  bankruptcy  petition,  of  which 
notice  was  given  to  the  defendant,  on  October  16,  by  means  of  a 
telegram  sent  to  him  by  the  official  receiver.  A  receiving  order 
was  made  against  Denton,  and  he  was  adjudged  bankrupt.  The 
official  receiver  demanded  from  the  defendant  the  money  which 
had  been  paid  to  him  by  Denton's  father  in  respect  of  the 
plaintiff's  judgment,  and  the  defendant  paid  the  amount, 
23Z.  15s.  Sd.,  to  the  official  receiver.  The  present  action  was 
brought  to  recover  that  sum.  The  county  court  judge  came  to 
the  conclusion  that  what  took  place  on  October  1  amounted  to  a 
seizure  by  the  defendant  of  Denton's  goods,  and  was  of  opinion 
that  the  sum  of  23Z.  15s.  8d.f  paid  by  Denton's  father  to  the 
defendant  on  October  4,  was  paid  "  under  an  execution,"  and  was 
"  money  paid  in  order  to  avoid  sale,"  within  the  meaning  of  the 
Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  11,  sub-s.  2  (1), 


(1)  53  &  54  Vict.  c.  71,  s.  11, 
sub-s.  2  :  "  Where  under  an  execution 
in  respect  of  a  judgment  for  a  sum 
exceeding  20?.,  the  goods  of  a  debtor 
are  sold,  or  money  is  paid  in  order  to 
avoid  sale,  the  sheriff  shall  deduct  his 
costs  of  the  execution  from  the  pro- 
ceeds of  sale  or  the  money  paid,  and 
retain  the  balance  for  fourteen  days, 
and  if  within  that  time  notice  is 


served  on  him  of  a  bankruptcy  peti- 
tion having  been  presented  against  or 
by  the  debtor,  and  a  receiving  order 
is  made  against  the  debtor  thereon,  or 
on  any  other  petition  of  which  the 
sheriff  has  notice,  the  sheriff  shall  pay 
the  balance  to  the  official  receiver,  or, 
as  the  case  may  be,  to  the  trustee,  who 
shall  be  entitled  to  retain  the  same 
as  against  the  execution  creditor." 
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and,  therefore,  that  the  defendant  was  justified  in  paying  the  1895 
money  to  the  official  receiver,  and  gave  judgment  for  the  Bower 


(7.  Montague  Lush  {Sidney  Clarke,  with  him),  for  the  plaintiff, 
in  support  of  the  appeal.  The  county  court  judge  was  wrong  in 
holding  that  the  money  was  paid  in  order  to  avoid  sale,  and, 
that  being  so,  the  provisions  of  s.  11,  sub-s.  2,  of  the  Bankruptcy 
Act,  1890,  have  no  application,  and  the  plaintiff  is  entitled  to 
recover.  In  the  first  place  he  is  entitled  to  the  money  paid  by 
the  debtor's  father  as  money  received  by  the  defendant  to  his 
use ;  but,  even  if  this  is  not  so,  he  is  entitled  to  the  amount  as 
damages  for  the  defendant's  breach  of  duty,  for  it  is  clear  that 
the  defendant  failed  to  carry  out  the  duties  imposed  upon  him 
by  the  County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  ss.  146, 
147,  and  154;  nor  has  he  given  the  notice  required  by  Order  ii., 
r.  32,  of  the  County  Court  Kules,  1889.  The  clause  referred  to 
in  the  Bankruptcy  Act,  1890,  is  a  provision  limiting  the  rights 
of  judgment  creditors,  and  ought  to  be  construed  strictly.  The 
words  "money  is  paid  in  order  to  avoid  sale  "  apply  only  to  cases 
where  the  sheriff  or  the  high  bailiff,  as  the  case  may  be,  is  in  a 
position  to  sell.  Here  the  high  bailiff  had  gone  out  of  posses- 
sion, and  could  not  have  sold,  when  the  money  was  paid,  and 
the  object  of  the  payment  was,  not  to  avoid  sale,  but  to  avoid 
seizure.  Moreover,  this  money,  which  was  voluntarily  paid  by 
the  debtor's  father,  cannot  be  said  to  have  been  paid  under  an 
execution."  The  correct  view  of  the  construction  of  s.  11  is  that 
suggested  in  Williams's  Bankruptcy  Practice  (1)  as  follows: 
"  The  new  sub  sections  reproduce  those  formerly  contained  in 
the  principal  Act,  but  with  the  important  additions  .  .  .  that 
the  provisions  of  sub-s.  2  are  to  apply  not  only  in  the  case  of  a 
sale,  but  also  where  money  is  paid  to  avoid  sale.  These  sub- 
sections will  alter  the  law  as  laid  down  in  Stoeh  v.  Holland  (2),  Re 
Fear  son,  Ex  parte  West  Cannock  Collier y  Co.  (3),  where  it  was  held 
that  money  paid  to  avoid  sale  belonged  to  the  creditor  and  not 
to  the  trustee,  but  would  not  seem  to  affect  the  case  of  money 


defendant. 


V. 

Hett. 


(1)  eth  ed.  p.  211. 


(2)  L.  E.  9  Ex.  147. 


(3)  3  Morrell,  187. 
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1895  paid  to  prevent  seizure,  which  was  held  in  Ex  jparte  Brooke,  In  re 
Bower     Hassall  (1)  to  belong  to  the  creditor." 

Hktt.  ^^^^  referred  to  Blades  v.  Arundale  (2) ;  CrowderY.  Long  (3) ; 

Clifton  V.  Hooper.  (4)] 

Dodd,  Q.C.,  for  the  defendant.  There  was  a  seizure  on  Octo- 
ber 1,  and  the  county  court  judge  has  so  found  as  a  fact.  That 
what  was  done  amounted  in  law  to  a  seizure  is  shewn  by  the  case 
of  Gladstone  v.  Padwick.  (5)  Then,  as  the  payment  was  made 
after  the  seizure,  it  must  be  taken  to  have  been  made  under  the 
execution,  and  in  order  to  avoid  sale.  "  Under  an  execution  " 
means  no  more  than  by  virtue  of,  or  in  consequence  of,  an  exe- 
cution. The  section  cannot  be  limited  to  cases  where  it  is  the 
debtor's  own  money  that  is  paid,  or  where  the  money  is  paid  by 
him  or  with  his  assent.  In  order  to  adopt  the  plaintiff's  con- 
struction it  would  be  necessary  to  read  into  the  section,  after  the 
words  "  money  is  paid,"  some  such  words  as  "  by  the  debtor  or 
with  his  assent."  The  section  ought  to  be  construed  literally. 
The  words  which  now  appear  are  substituted  for  the  words 
"  where  the  goods  of  a  debtor  are  taken  in  execution,"  which 
occurred  in  the  now  repealed  s.  46,  sub-s.  1,  of  the  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52).  The  policy  of  the  legislature, 
as  shewn  by  successive  enactments,  has  been  to  limit  the  remedies 
of  judgment  creditors,  with  a  view  to  securing  equal  distribution 
of  the  debtor's  estate  among  all  the  creditors.  The  present  case 
comes  within  the  exact  words  of  the  section.  As  to  the  question 
of  seizure,  Bissichs  v.  Bath  Colliery  Co.  (6)  is  a  strong  authority 
in  the  defendant's  favour. 

[Charles  J.  referred  to  Slater  v.  Finder.  (7)] 

Lush  was  not  heard  in  reply. 

Lord  Kussell  of  Killowen  C.J.  (after  stating  the  facts 
proved  at  the  trial).  I  am  of  opinion  that  the  judgment  of  the 
county  court  judge  ought  to  be  reversed.  One  matter  which  was 
in  controversy  was  as  to  what  took  place  on  October  1.    I  have 

(1)  L.  R.  9  Ch.  301.  (4)  6  Q.  B.  468. 

(2)  1  M.  &  S.  711.  (5)  L.  R.  6  Ex.  203. 

(3)  8  B.  &  C.  598.  (6)  3  Ex.  D.  174. 

(7)  L.  R.  6  Ex.  228 ;  7  Ex.  95. 
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come  to  the  conclusion  that  there  was  evidence  on  which  the 
county  court  judge  was  justified  in  finding  that  there  was  then  a 
seizure.  But  then  the  defendant  leaves  the  premises,  and  gives 
up  possession ;  and  in  so  doing  he  did  not  take  the  right  course. 
I  come  to  the  conclusion,  so  far  as  the  question  of  seizure  is 
material,  that  there  was  a  seizure  on  October  1.  Then  on 
October  3  the  position  was  this.  The  defendant  had  seized 
on  October  1,  but  he  had  abandoned  possession,  and  therefore  on 
October  3  he  was  not  in  possession,  nor  in  a  position  to  sell. 
Then  the  debtor's  father  comes  forward,  and  says  he  will  pay^  the 
amount  of  the  judgment  debt  on  the  following  day.  I  can  see 
no  evidence  to  negative  the  presumption  that  the  debtor's  father 
paid  his  own  money  out  of  his  own  pocket  in  order  to  save  his 
son  from  the  disgrace  of  having  his  goods  taken  in  execution. 
The  money  which  was  then  paid  was  the  money  of  the  father, 
and  it  never  became  the  property  of  the  debtor.  I  come  therefore 
to  the  conclusion  that  the  money  was  so  dealt  with  that  it  passed 
directly  from  the  debtor's  father  to  the  defendant  as  high  bailiff. 
The  father  would  have  had  no  right  of  action  against  his  son, 
nor  any  right  of  proof  against  the  son's  estate.  ^JEhen  on 
October  15  the  debtor  filed  a  bankruptcy  petition  | 
16th  notice  of  the  petition  was  given  to  the  defendanf7 
time  afterwards  paid  over  the  amount  of  the  judgment  debt  to 
the  official  receiver. 

Two  points  are  suggested  on  behalf  of  the  plaintiff.  The  first 
is,  that,  if  this  payment  was  not  a  payment  in  order  to  avoid  a 
sale,  within  the  meaning  of  s.  11,  sub-s.  2,  of  the  Bankruptcy  Act, 
1890,  the  defendant  had  no  business  to  pay  the  money  to  the 
official  receiver ;  that  he  paid  at  his  own  risk,  and  cannot  be 
heard  to  say  that  he  erroneously  paid  to  the  wrong  person.  The 
other  point  is,  did  he  pay  the  money  to  the  wrong  person  ?  That 
depends  on  the  construction  of  s.  11,  sub-s.  2,  of  the  Bankruptcy 
Act,  1890.  On  that  sub-section  there  arise  several  questions. 
In  the  first  place  it  is  argued  that  in  order  that  the  sub-section 
may  apply,  there  must  be  a  seizure.  In  my  judgment,  there  was 
a  seizure  on  October  1.  I  am  inclined  to  think  it  is  necessary 
that  there  should  be  a  seizure ;  but  it  is  unnecessary  to  decide 
this  question,  for  there  was  one.    The  next  question  is  whether 
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there  was  a  payment  "  under  an  execution."    The  words  are  not 
"  in  consequence  of,"  or  ^'  after,"  an  execution.    The  expression 
"  under  an  execution  "  seems  to  me  to  mean  under  pressure  or 
stress  of  an  execution.    On  the  whole  I  think  that  this  money 
was  not  paid  under  an  execution.   The  next  question  is,  was  this 
a  payment  "  in  order  to  avoid  sale  "  ?    I  am  of  opinion  that  it 
was  not.    On  the  contrary,  it  was  made  in  order  to  avoid  seizure. 
The  last  question  is,  does  the  clause  mean  a  payment  which  may 
be  made  by  any  one  ?    I  can  see  no  good  reason  for  holding  that 
it  does.    The  policy  and  object  of  the  statute  is  to  secure  the 
even  distribution  of  a  debtor's  estate  among  his  creditors,  and 
to  prevent  the  more  active  creditors  from  getting  an  undue 
advantage  over  those  who  may  be  less  active.   But  can  it  be  said 
that  if  a  person  who  is  wholly  outside  the  bankruptcy,  and  who 
does  not  pay  the  money  in  such  a  way  as  to  make  it  the  property 
of  the  bankrupt,  pays  money  without  the  knowledge  of  the 
bankrupt,  this  money  should  go  to  the  creditors  ?    I  come  to  the 
conclusion  that  this  money  was  the  money  of  the  debtor's  father, 
and  was  paid  without  the  request  of  the  son,  for  there  was  no 
evidence  of  any  such  request.    The  money  never  became  part  of 
the  pro|3arty  of  the  son.    For  these  reasons  I  am  of  opinion  that 
this  was  not  a  payment  in  order  to  avoid  sale.  In  some  cases  the 
judges  have  said  that  the  moment  the  sheriff  is  paid  the  amount 
of  the  judgment  debt  he  becomes  a  debtor  to  the  execution 
creditor.    For  instance,  in  Morland  v.  Pellatt  (1),  Littledale  J. 
said  in  the  course  of  the  argument,  "  When  the  sheriff  received 
the  money,  he  became  liable  to  an  action,  for  money  had  and 
received,  by  the  plaintiff  in  that  suit."    That  is  a  statement  to 
the  effect  that  when  once  the  money  was  paid,  a  right  of  action 
was  vested  in  the  judgment  creditor. 

For  these  reasons  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment. 


f  Chakles  J.  I  am  of  the  same  opinion.  The  first  question  is 
whether  the  money  was  paid  "  under  an  execution,"  within  the 
meaning  of  s.  11,  sub-s.  2.  We  may  take  it  that  there  was  a 
seizure  on  October  1,  for  the  county  court  judge  came  to  the 

(1)  8  B.  &  C.  722. 
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conclusion  that  there  was.    But  the  possession  which  had  been 

taken  was  abandoned  under  an  arrangement  between  the  judg-  Bower 

ment  debtor  and  the  defendant,  and  when  the  debtor's  father  hett. 

brought  the  money  and  paid  it  the  goods  were  not  in  the  high  chlri^j. 

bailiffs  possession.    I  think  the  father  did  not  pay  the  money 

"  under  an  execution."    He  may  have  paid  it  in  consequence  of 

an  execution,  but  to  come  within  the  section  the  payment  must 

be  "under  an  execution."    That  being  so,  s.  11,  sub-s.  2,  in  my 

judgment  has  no  application.    But  assuming  that  it  does  apply, 

further  difficulties  arise.   The  expression,  in  sub-s.  2,  "  the  goods 

of  a  debtor  are  sold,"  is  clear,  and  must  mean  goods  which  are 

the  debtor's  own  property,  and  the  next  words,  "  or  money  is 

paid  in  order  to  avoid  sale,"  must,  in  my  opinion,  be  read  with 

the  previous  words,  and  must  mean  money  which  is  the  debtor's 

own.    The  words  appear  to  refer  to  the  debtor's  own  money, 

paid,  either  by  himself  or  by  some  other  person  on  his  behalf,  in 

order  to  avoid  a  sale.    In  the  present  case  there  is  no  evidence 

of  such  a  state  of  facts.    The  money  was  the  money  of  the 

debtor's  father,  and  I  do  not  think  the  high  bailiff  was  entitled 

to  keep  it.    Again,  the  father  paid  the  money,  not  to  avoid 

sale,  but  to  avoid  seizure,  for  he  paid  it  to  prevent  the  high 

bailiff  from  taking  possession.   For  these  reasons  I  am  of  opinion 

that  the  plaintiff  is  entitled  to  succeed.    As  to  the  question 

whether  the  action  lies  against  the  high  bailiff,  the  authorities 

shew  that  he  held  the  money  as  money  received  to  the  use  of 

the  execution  creditor. 

Appeal  alloived. 
Leave  to  appeal  granted. 

Solicitors  for  plaintiff:  Oldman,  Clahhurn  &  Co.,  for  C.  E. 
GresJiam,  Hull. 

Solicitors  for  defendant :  Collyer-Bristow,  Russell ,  Hill  &  Co., 
for  LaveracTc  &  Son,  Hull. 

P.  B.  H. 
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1895  TIMMIS,  Appellant  ;  ALBISTON,  Eespondent. 

May  9. 

 Municipal    Corporation  —  Election  —  Continuous    Occupation  —  Change  in 

Character  of  Occupation — Transfer  of  whole  of  qualifying  Premises  and 
New  Tenancy  of  Part — Municipal  Corporations  Act,  1882  (45  &  46  Vict, 
c.  50),  s.  9. 

The  appellant,  who  was  the  occupier  of  certain  premises,  transferred 
them  to  a  company,  and  on  the  same  day  took  from  that  company  a 
demise  of  part  of  the  premises,  which  he  continued  to  occupy : — 

Heldj  that  there  had  been  no  break  in  the  appellant's  occupation  of  that 
part  of  the  premises  sufScient  to  disentitle  him  to  be  enrolled  as  a  burgess 
under  s.  9  of  the  Municipal  Corporations  Act,  1882. 

CJase  stated  by  the  revising  barrister  for  the  borough  of 
Widnes. 

The  appellant  and  one  Gossage  had  for  some  years  carried*on 
business  and  occupied  certain  premises  at  Widnes. 

On  May  24, 1894,  having  turned  their  business  into  a  limited 
company,  they  transferred  these  premises  to  the  company,  and 
on  the  same  date  the  company  demised  to  the  appellant  a  room 
which  he  had  used  as  an  office  and  which  formed  part  of  such 
premises,  and  which  was  known  and  numbered  as  115,  Waterloo 
Eoad.  He  continued  to  occupy  this  office  down  to  the  date  of 
claim. 

He  claimed  to  be  inserted  on  the  list  of  burgesses  for  the 
borough  of  Widnes  in  respect  of  the  tenement  115,  Waterloo 
Eoad  (the  tenement  not  being  of  sufficient  value  to  carry  the 
parliamentary  franchise) ;  but  he  was  objected  to  by  the  respond- 
ent on  the  ground  that  he  had  not  continuously  occupied 
115,  Waterloo  Eoad  for  twelve  months  prior  to  July  15, 1894.  (1) 

The  revising  barrister  upheld  the  objection,  but  stated  this 
case  for  the  opinion  of  the  Court. 

(1)  By  the  Municipal  Corporations  then  last  preceding  twelve  months,  in 

Act,  1882  (45  &  46  Vict.  c.  50),  s.  9,  occupation,  joint  or  several,  of  any 

"  A  person  shall  not  be  entitled  to  be  house,    warehouse,  counting-house, 

enrolled  as  a  burgess  unless  he  ...  .  shop,  or  other  building  ....  in  the 

is  on  the  fifteenth  of  July  in  any  year,  borough." 
and  has  been  during  the  whole  of  the 


\ 
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Joseph  Walton,  Q,C.,  and  W,H.  JButIer,ioT  the  appellant.    The  1895 
revising  barrister  was  wrong.     The  appellant  had  occupied  Timmis 
115,  Waterloo  Eoad  for  the  whole  of  the  qualifying  period.    No  ^lbiston. 
doubt  prior  to  May  24,  1894,  he  occupied  it  in  addition  to  the 
rest  of  the  premises  which  are  now  in  the  possession  of  the  com- 
pany.   He  was  as  a  matter  of  fact  joint  owner  of  the  whole 
premises,  but  his  claim  is  only  in  respect  of  his  occupation  of 
115,  Waterloo  Eoad,  which  he  has  continuously  occupied  for 
the  whole  period,  because  it  was  demised  to  him  by  the  company 
when  the  rest  of  his  premises  were  transferred  to  the  company. 
There  was  no  break  in  the  occupation,  and  it  makes  no  difference 
that  the  character  of  the  occupation  is  changed :  Nicholson  v. 
Yeoman  (1) ;  or  that  the  amount  occupied  is  diminished  :  Smith 
V.  Woolston.  (2) 

The  respondent  did  not  appear. 

Lord  Eussell  of  Killowen  C.J.  The  special  case  is  so 
stated  that  we  have  to  grope  in  it  for  the  facts ;  but  when  they 
are  found  they  are  very  simple.  Messrs.  Gossage  &  Timmis 
carried  on  business  at  certain  premises  at  Widnes  until  May,  1894. 
It  is  said  that  they  were  the  joint-owners  of  those  premises, 
but  I  think  that  is  not  material.  They  were  certainly  in  occu- 
pation of  them  for  more  than  a  year  before  May,  1894.  On 
May  24  they  made  over  both  their  business  and  the  premises 
to  a  limited  company  ;  but  Timmis,  the  present  appellant,  took 
a  demise  from  the  company  of  a  portion  of  the  premises,  which 
he  had  used,  and  which  he  continued  to  use,  as  an  office.  He 
continued  in  occupation  of  that  office  down  to  July  15.  The  net 
result  of  those  facts  is  that  the  appellant  was  for  the  first  part  of 
the  qualifying  year  in  occupation  of  the  whole  of  the  premises, 
and  that  for  the  remainder  of  the  year  he  continued  in  possession 
of  part  of  them. 

The  only  question  is  whether  that  is  a  sufficient  qualification 
within  s.  9  of  the  Municipal  Corporations  Act,  1882,  which 
requires  that  the  claimant  should  be  on  July  15  in  any  year, 
and  should  have  been  during  the  whole  of  the  then  last  preceding 
twelve  months,  in  occupation  of  such  a  building.    The  section 

(1)  24  Q.  B.  D.  145.  (2)  4  C.  P.  D.  73. 
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seems  to  me  quite  clear.  I  do  not  think  that  the  change  in  the 
character  of  the  occupation  effects  any  break  in  the  occupation 
itself.  I  therefore  think  that  the  appellant  had  occupied  this 
office  during  the  whole  of  the  preceding  twelve  months,  and  that 
the  decision  of  the  revising  barrister  was  wrong  and  must  be 
reversed. 

My  brother  Wright  has  pointed  out  to  me  that  a  similar 
question  has  been  discussed  in  the  Irish  Courts,  but  it  there 
turned  on  questions  of  value  which  do  not  arise  here.  (1) 


Chaeles  J.  I  am  of  the  same  opinion.  I  think  that  there 
was  a  continuous  occupation  of  the  office  115,  Waterloo  Koad  by 
the  appellant  during  the  whole  of  the  qualifying  year.  No 
doubt  during  part  of  that  year  he  occupied  the  whole  of  the 
premises,  but  during  the  remainder  of  the  year  he  continued  to 
occupy  the  office ;  and  that  amounts  in  my  opinion  to  a  con- 
tinuous occupation  of  the  office,  and  is  sufficient  to  satisfy  the 
requirements  of  s.  9  of  the  Municipal  Corporations  Act,  1882. 


Weight  J.   I  agree. 

Appeal  allowed. 
Solicitor  for  appellant :  George  J.  Lynskey,  Liverpool, 

(1)  See  Lawson's  Notes  of  Decisions  in  Eegistration  Cases,  1885-1893, 
pp.  207  et  seq. 

A.  P.  P.  K. 
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Margarine  — Statutes  — Interpretation — Appropriation  of  Penalties — Implied 
Repeal— Metropolitan  Police  Courts  Act,  1839  (2  cfc  3  Vict.  c.  71),  s.  47— 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict.  c.  63),  s.  26— Margarine 
Act,  1887  (50  &  51  Vict.  c.  29),  ss.  11,  12. 

By  the  Metropolitan  Police  Courts  Act,  1839,  s.  47,  "  Where  by  any 
Act  or  Acts  any  penalties  are  or  shall  hereafter  be  made  recoverable  in  a 
summary  manner  before  justices  of  the  peace,  and  by  such  Act  or  Acts  the 
same  are  or  shall  be  limited  and  made  payable  to  Her  Majesty  or  to  any 
person  whomsoever  save  the  informer  who  shall  sue  for  the  same  or  any 
party  aggrieved,  in  every  such  case  the  same,  if  recovered  or  adjudged 
before  any  of  the  said  magistrates  (of  the  metropolitan  police),  shall  be 
recovered  for  and  adjudged  to  be  paid  to  the  said  receiver  (of  the  metro- 
politan police)  for  the  time  being,  and  not  to  any  other  person." 

By  the  Sale  of  Food  and  Drugs  Act,  1875,  s.  20,  every  penalty  imposed 
by  that  Act  shall  be  recovered  summarily  before  justices.  By  s.  26  : 
"  Every  penalty  imposed  and  recovered  under  this  Act  shall  be  paid  in  the 
case  of  a  prosecution  by  any  ofiScer  inspector  or  constable  of  the  authority 
who  shall  have  appointed  an  analyst  ...  to  such  officer  inspector  or 
constable,  and  shall  be  by  him  paid  to  the  authority  for  whom  he  acts, 
and  be  applied  towards  the  expenses  of  executing  this  Act,  any  statute  to 
the  contrary  notwithstanding ;  but  in  the  case  of  any  other  prosecution 
the  same  shall  be  paid  and  applied  according  to  the  law  regulating  the 
application  of  penalties  for  offences  punishable  in  a  summary  manner." 

By  the  Margarine  Act,  1887,  s.  11 :  "  Any  part  of  any  penalty  recovered 
under  this  Act  may,  if  the  Court  shall  so  direct,  be  paid  to  the  person 
who  proceeds  for  the  same,  to  reimburse  him  for  the  legal  costs  of  obtain- 
ing the  analysis,  and  any  other  reasonable  expenses  to  which  the  Court 
shall  consider  him  entitled."  By  s.  12  :  "  All  proceedings  under  this  Act 
shall,  save  as  expressly  varied  by  this  Act,  be  the  same  as  prescribed  by 
sections  twelve  to  twenty-eight  inclusive  of  the  Sale  of  Food  and  Drugs 
Act,  1875." 

An  inspector  of  an  authority  who  had  appointed  an  analyst,  having  pro- 
secuted to  conviction  before  a  metropolitan  police  magistrate  an  offender 
under  the  Margarine  Act,  1887,  the  magistrate  imposed  a  penalty,  but 
made  no  direction  as  to  its  application  : — 

Held,  that  the  application  of  the  penalty  was  a  part  of  the  "  proceed- 
ings" within  the  meaning  of  s.  12  of  the  Margarine  Act,  and  that  the 
penalty,  having  been  recovered  on  a  prosecution  instituted  by  an  officer 
of  the  local  authority,  must  be  applied  as  directed  by  s.  26  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  s.  11  of  the  Margarine  Act  notwithstanding ; 
that  s.  26  of  the  Sale  of  Food  and  Drugs  Act  abrogated  s.  47  of  the  Metro- 
politan Police  Courts  Act,  1889,  so  far  as  it  applied  to  penalties  recovered 
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on  prosecutions  instituted  by  such  officers ;  and  that  the  penalty  imposed 
in  the  present  case  was  consequently  payable  .to  the  inspector  of  the 
authority  and  not  to  the  receiver  of  the  metropolitan  police. 
Wray  v.  Ellis  (1  E.  &  E.  276)  doubted  and  distinguished. 

Mandamus  to, clerk  of  metropolitan  police  court. 
The  applicant,  Charles  Quelch,  who  is  an  inspector  appointed 
by  the  vestry  of  St.  Leonards,  Shoreditch,  to  execute  the  Sale 
of  Food  and  Drugs  Act,  1875,  and  the  Margarine  Act,  1887, 
within  their  district,  prosecuted  one  Thomas  Morgan  before  the 
magistrates  sitting  at  the  Worship  Street  Police  Court  for  an 
offence  under  the  Margarine  Act.  The  magistrate  convicted  the 
offender,  and  imposed  a  penalty  of  15Z.,  but  made  no  direction  as 
to  the  application  of  such  penalty.  A  question  having  arisen 
as  to  whether  such  penalty  was  payable  to  the  prosecutor  or  to 
the  receiver  of  the  metropolitan  police,  the  prosecutor  Quelch 
obtained  a  rule  nisi  for  a  mandamus  to  Henry  Titterton,  the 
chief  clerk  at  the  said  police  court,  to  whom  the  penalty  had 
been  paid,  to  pay  the  penalty  to  him,  the  prosecutor. 

H,  Sutton,  for  the  receiver  of  the  metropolitan  police,  shewed 
cause.  The  receiver  of  the  metropolitan  police  is  entitled  to 
this  penalty  under  s.  47  (1)  of  the  Metropolitan  Police  Courts 
Act,  1839,  unless  that  section  has  been  repealed  by  subsequent 
legislation.  That  section  provides  that  in  cases  of  prosecutions 
for  penalties  in  the  metropolitan  police  courts  the  penalties, 
except  where  sued  for  by  a  common  informer  or  party  aggrieved, 
shall  go  to  the  receiver  and  not  to  any  other  person.  It  will 
be  contended  on  the  other  side  that  that  section  has  been  im- 
pliedly repealed  in  the  case  of  prosecutions  under  the  Sale  of 
Food  and  Drugs  Act,  1875,  by  s.  26  of  that  Act  (2),  and,  secondly, 
that  that  implied  repeal  extends  to  prosecutions  under  the 
Margarine  Act,  1887  (2),  by  virtue  of  the  alleged  incorporation 
of  s.  26  of  the  Act  of  1875  in  the  later  Act.  Both  those  con- 
tentions are  unsound.  In  the  first  place  s.  47  of  the  Act  of  1839 
is  still  in  force.  The  language  of  s.  26  of  the  Act  of  1875 
applies  generally  to  all  Courts  throughout  the  country,  whereas 

(1)  See  the  section  set  out  in  the        (2)  The  provisions  referred  to  are 
head-note  above.  stated  in  the  head-note  above. 
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s.  47  applies  only  to  certain  special  Courts ;  s.  47  ought,  there-  1895 
fore,  to  be  read  into  s.  26  as  a  limitation  or  proviso  upon  it  in  the  Queen 
accordance  with  the  canon  of  construction  that  generalia  speciali-  tj^^^^^q^ 
bus  non  derogant.  This  view  is  strongly  supported  by  the  case 
of  Wray  v.  Ellis.  (1)  There  a  penalty  was  recovered  summarily 
before  a  metropolitan  police  magistrate  under  the  Act  for  the 
Suppression  of  Gaming  Houses  (17  &  18  Yict.  c.  38),  by  s.  8  of 
which  it  was  provided  that  one  half  of  any  penalty  recovered 
under  that  Act  should  be  paid  to  the  informer,  and  the  other 
half  to  the  overseer  of  the  parish ;  and  it  was  held  by  the  Court 
of  Queen's  Bench  that,  notwithstanding  that  provision,  s.  47  of 
the  Act  of  1839  was  still  operative,  and  that  the  half  of  the 
penalty  which  was  not  paid  to  the  informer  was  payable  to  the 
receiver  of  the  metropolitan  police  and  not  to  the  overseer.  The 
case  of  Attorney- General  v.  Moore  (2),  though  decided  upon  dif- 
ferent statutes  is  illustrative  of  the  same  principle. 

Secondly,  if  s.  47  of  the  Act  of  1839  is  impliedly  repealed  so 
far  as  penalties  recovered  under  the  Sale  of  Food  and  Drugs 
Act  are  concerned,  it  is  not  so  repealed  in  the  case  of  penalties 
recovered  under  the  Margarine  Act,  1887,  for  the  provisions  of 
s.  26  of  the  Act  of  1875  are  not  incorporated  in  that  Act.   Sect.  12 
of  the  Act  of  1887  incorporates  certain  sections  of  the  Act  of 
1875  only  so  far  as  they  relate  to  "  proceedings,"  and  the  appli- 
cation of  the  penalty  recovered  is  not  a  "  proceeding."  That 
term  necessarily  imports  a  step  taken  or  an  act  done  by  some 
person,  but  the  application  of  the  penalty  is  not  dependent  upon 
any  such  act  or  step.    It  is  not  the  magistrate  who  under  s.  26 
directs  to  whom  the  penalty  shall  be  paid ;  it  is  the  section 
itself  that  applies  it  automatically.    No  great  weight  is  to  be 
attached  to  the  fact  that  s.  12  refers  to  ss.  12  to  28  of  the  earlier 
Act ;  the  draughtsman  accidentally  omitted  to  observe  that  they 
included  s.  26,  which  does  not  refer  to  procedure  at  all.  But 
even  if  the  application  of  a  penalty  is  to  be  regarded  as  a 
"proceeding,"  still  ss.  12  to  28  are  only  to  be  incorporated  "save 
as  expressly  varied  by  this  Act,"  and  that  must  refer  directly  to 
s.  11,  which  is  a  distinct  variation  of  s.  26.    Sect.  11  provides 
that  "  the  person  who  proceeds  "  for  a  penalty  under  that  Act  is 
(1)  1  E.  &  E.  276.  (2)  3  Ex.  D.  276. 
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only  to  have  such  part  of  the  penalty  as  the  Court  directs. 
Those  words,  "  the  person  who  proceeds,"  are  perfectly  general, 
and  apply  to  official  prosecutors  as  well  as  to  non-official,  for  the 
official  prosecutor  has,  under  s.  13  of  the  Act  of  1875,  to  pay  for 
the  analysis  just  as  much  as  the  non-official.  But  a  provision 
which  makes  the  title  of  an  official  prosecutor  to  the  penalty 
recovered  dependent  on  the  discretion  of  the  magistrate  is  quite 
inconsistent  with  a  provision  which  gives  him  the  whole  penalty 
as  of  right;  and  s.  11  cannot  be  read  as  confined  to  penalties 
recovered  by  non-official  prosecutors,  for  the  very  same  reasoning 
which,  if  sound,  prevents  the  reading  of  s.  47  of  the  Act  of  1839 
into  the  Act  of  1875,  must  equally  prevent  the  reading  of  s.  26 
of  the  Act  of  1875  into  the  Act  of  1887. 

Willis,  Q.C.f  and  Macmorran,  in  support  of  the  rule.  The  vestry, 
whom  the  prosecutor  in  this  case  represents,  are  burdened  by  the 
Sale  of  Food  and  Drugs  Act,  1875,  with  the  obligation  of  ap- 
pointing and  paying  an  analyst  and  inspector  and  other  officers 
to  execute  the  Act,  and  the  object  of  the  first  part  of  s.  26  was 
to  enable  the  vestry  to  recoup  themselves  for  the  expenses  to 
which  they  are  thereby  put.  Having  regard  to  that  object  s.  26 
would  have  to  be  regarded  as  impliedly  repealing  s.  47,  even  if 
the  words  *'  any  statute  to  the  contrary  notwithstanding  "  were 
not  there.  And  the  presence  of  those  words  makes  the  case  for 
a  repeal  all  the  stronger.  Secondly,  the  provisions  of  s.  26  are 
incorporated  in  the  Margarine  Act.  The  application  of  the 
penalty  is  part  of  the  "  proceedings."  And  s.  11  is  entirely  con- 
sistent with  s.  26.  It  was  only  intended  to  apply  to  prosecutions 
by  private  persons,  the  object  being  to  enable  the  magistrate  to 
reimburse  such  persons  for  the  expenses  to  which  they  had  been 
put  in  obtaining  the  analysis,  which  until  then  he  had  no  power 
to  do.  But  even  if  the  section  does  apply  to  official  prosecutors 
there  is  still  no  inconsistency,  for  under  the  one  section  or  the 
other  the  official  prosecutor  will  still  be  entitled  to  the  whole 
penalty.    [They  were  stopped  by  the  Court.] 
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metropolitan  police  is  entitled  to  a  penalty  imposed  by  one  of  1895 
the  metropolitan  police  magistrates  under  the  provisions  of  the  t^^,  q^een 
Margarine  Act,  1887.  We  are  to  assume  upon  the  admission  of  titte^ton. 
the  parties  for  the  purposes  of  this  case,  that  Mr.  Quelch  was  an  j^^^— ^^^^^ 
inspector  of  an  authority  who  had  appointed  an  analyst  within  c.j. 
the  meaning  of  s.  26  of  the  Sale  of  Food  and  Drugs  Act,  1875. 
Now  the  title  put  forward  on  behalf  of  the  receiver  of  the  metro- 
politan police  is  founded  upon  s.  47  of  the  Metropolitan  Police 
Courts  Act,  1839,  which  provides  that  where  by  any  Act  any  penalty 
is  or  shall  hereafter  be  recoverable  in  a  summary  manner  before 
justices,  and  by  such  Act  the  penalty  is  payable  to  Her  Majesty, 
or  to  any  person  whomsoever  save  the  informer,  who  shall  sue 
for  the  same  or  the  party  aggrieved,  then  in  every  such  case  if 
recovered  before  any  of  the  metropolitan  police  magistrates,  the 
penalty  is  to  be  paid  to  the  receiver.  If  the  legislation  on  this 
subject  had  rested  there  the  receiver's  title  to  the  penalty  in  the 
present  case  would  have  been  clear,  but  it  does  not  rest  there. 
The  question  is  whether  the  receiver's  title  under  that  statute  is 
displaced  in  the  present  case  by  the  provisions  of  the  Sale  of 
Food  and  Drugs  Act,  1875.  That  Act  provides  by  s.  10  that  in 
the  City  of  London  the  Commissioners  of  Sewers,  in  other  parts 
of  the  metropolis  the  vestries  and  district  boards,  in  every  county 
the  court  of  quarter  sessions,  and  in  every  borough  having  a 
separate  court  of  quarter  sessions  or  a  separate  police  establish- 
ment, the  town  council  "  may  .  .  .  where  no  appointment  has 
been  hitherto  made,  and  in  all  cases  as  and  when  vacancies 
occur,  or  when  required  to  do  so  by  the  Local  Government 
Board,  shall "  appoint  analysts  for  their  respective  districts  and 
pay  them  such  remuneration  as  may  be  agreed  upon.  By  s.  12 
any  member  of  the  public  may  have  any  article  of  food  or  drug 
analysed  by  such  analyst  on  payment  of  certain  fees.  By  s.  20, 
when  from  the  Certificate  of  the  analysis  it  appears  that  an  offence 
has  been  committed  against  the  Act,  proceedings  may  be  taken 
for  a  penalty  before  justices  in  petty  sessions.  Then  by  s.  26, 
"  Every  penalty  recovered  under  this  Act  shall  be  paid  in  the 
case  of  a  prosecution  by  any  officer,  inspector,  or  constable  of  the 
authority  who  shall  have  appointed  the  analyst,  to  such  officer, 
inspector,  or  constable,  and  shall  be  by  him  paid  to  the  authority 
Vol.  II.  1895.  F  2 
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1895  for  whom  he  acts  and  be  applied  towards  the  expenses  of  exe- 
The  Queen  cuting  this  Act,  any  statute  to  the  contrary  notwithstanding." 
TiTTERTON.  section  in  clear  and  unambiguous  language  provides, 

Lord^sseii  what  may  be  called  official  prosecutions,  that 

the  penalty  recovered  shall  be  paid  to  the  authority  whom  the 
prosecutor  represents.  If  one  is  to  look  at  the  reason  of  the 
thing  there  seems  to  be  an  excellent  reason  why  it  should  be  so. 
The  payment  of  an  analyst  is  a  new  burden  imposed  upon  the 
local  authority  by  the  Act,  and  the  portion  of  s.  26  to  which  I 
have  referred  provides  a  means  by  which  the  local  authority  may 
at  least  in  part  reimburse  themselves.  But  if  that  was  the 
object  of  the  section  it  is  difficult  to  understand  why  the  legis- 
lature should  have  intended  to  exclude  the  local  authorities  of  the 
metropolis  from  the  benefit  of  provisions  which  were  made  appli- 
cable to  all  the  other  local  authorities  throughout  the  kingdom. 
Then  s.  26  goes  on  to  provide  that  in  the  case  of  non-official  pro- 
secutions the  penalties  shall  be  applied  according  to  the  existing 
law,  and  by  that  existing  law  the  penalties  when  imposed  by  a 
metropolitan  police  magistrate  are  to  go  to  the  receiver  of  police. 
That  was  the  state  of  the  law  at  the  time  of  the  passing  of  the 
Margarine  Act,  1887.  And  by  s.  11  of  that  Act  it  was  provided 
that  "  Any  part  of  any  penalty  recovered  under  this  Act  may,  if 
the  Court  shall  so  direct,  be  paid  to  the  person  who  proceeds  for 
the  same,  to  reimburse  him  for  the  costs  of  obtaining  the  analysis 
and  any  other  reasonable  expenses  to  which  the  Court  shall 
consider  him  entitled."  The  object  of  that  provision  was  to 
enable  the  Court,  which  till  then  apparently  had  no  power  to 
award  a  private  prosecutor  more  than  his  costs  in  the  police 
court,  to  reimburse  such  private  prosecutor  for  the  expense  of 
obtaining  the  analysis;  and,  in  my  judgment,  the  section  must 
be  read  as  limited  in  its  application  to  the  case  of  private  pro- 
secutors. But  further,  even  assuming  that  the  words  "person 
who  proceeds  for  the  same  "  are  wide  enough  to  include  an 
official  prosecutor,  the  result  will  in  any  case  be  precisely  the 
same,  and  such  official  prosecutor  will  get  the  whole  penalty  just 
as  much  as  if  s.  11  had  never  been  passed ;  for  as  to  so  much  of 
the  penalty  as  the  Court  directs  to  be  paid  to  him  he  will  get  it 
by  virtue  of  the  direction,  and  as  to  the  residue  he  will  get  it  by 
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virtue  of  s.  26.    I  think,  therefore,  that  there  is  nothing  in  the  1895 
point  that  s.  11  is  inconsistent  with  s.  26.    Nor  do  I  think  that  The  Queen 
there  is  much  weight  in  Mr.  Sutton's  other  contention  that  the  titterton. 
appropriation  of  the  penalty  is  not  a  "  proceeding  "  within  the  LorT^s^u 
meaning  of  s.  12,  or  in  other  words  that  the  Margarine  Act  does 
not  incorporate  s.  26  of  the  Act  of  1875.    I  think  it  very  clearly 
does  so  incorporate  it.    It  expressly  refers  to  ss.  12  to  28  of  the 
earlier  Act,  which  include  s.  26.   But  apart  from  that,  I  cannot 
regard  it  as  a  straining  of  language  to  hold  that  the  appropria- 
tion of  the  penalty  by  the  magistrate  after  he  has  imposed  it  is 
a  part  of  the  "  proceeding." 

But  Mr.  Sutton  has  referred  us  to  two  cases  as  authorities  in 
support  of  his  contention  that  s.  47  of  the  Act  of  1839  is  still 
unrepealed,  and  holds  good  in  such  a  case  as  the  present.  With 
regard  to  those  cases  I  may  observe  that  the  language  of  Lord 
Campbell  C.J.  in  one  of  them  {Wray  v.  Ellis)  (1),  where  he  says 
that "  there  can  be  little  use  in  referring  to  cases  where  a  similar 
question  has  arisen  on  Acts  of  Parliament  differently  framed, 
for  they  only  illustrate  the  general  principle  which  is  not  in 
dispute,"  seems  most  apposite  to  the  present  discussion.  The 
duty  of  the  Court  when  called  upon  to  construe  an  Act  of 
Parliament  is,  I  conceive,  to  read  the  Act  itself,  and  if  its 
language  is  clear  to  give  effect  to  what  the  legislature  has  said. 
It  is  to  my  mind  proper  to  refer  to  earlier  Acts  in  pari  materia 
only  where  there  is  ambiguity.  And  I  can  see  no  ambiguity 
here.  The  scheme  of  the  Act  of  1875  seems  to  me  perfectly 
intelligible  and  coherent;  and  if  one  is  to  look  beyond  the 
language  itself  for  justification  in  reason  and  principle  for  what 
the  legislature  has  said,  I  think  the  explanation  is  in  every  way 
complete  and  satisfactory.  The  case  of  Wray  v.  Ellis  (2)  is  one 
by  which,  if  it  had  been  decided  upon  the  same  Act  of  Parliament 
as  that  with  which  we  have  here  to  deal,  we  should  undoubtedly 
be  bound,  although,  speaking  for  myself,  and  with  the  greatest 
respect  for  the  distinguished  judges  who  decided  that  case,  I 
confess  I  should  have  had  great  difficulty  in  arriving  at  the 
conclusion  at  which  they  there  arrived.  But  I  think  that  the 
case  is  distinguishable.  It  was  decided  upon  a  different  Act  of 
(1)  1  E.  &  E.  at  p.  288.  (2)  1  E.  &  E.  276. 
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1895       Parliament,  an  Act  moreover  which  did  not  contain  the  words 
The  Queen  "  Any  statute  to  the  contrary  notwithstanding,"  which  are  to  be 
TiTTERTON.  found  in  the  Act  of  1875.    But  I  lay  much  less  stress  upon  the 
LorTR^sseii  P^^sence  of  those  words  in  the  case  before  us  and  their  absence  in 
the  earlier  case,  than  I  do  on  the  careful  alternative  provisions 
which  are  made  in  s.  26  according  as  the  prosecution  is  instituted 
by  an  official  prosecutor  or  by  a  private  person.    I  do  not  think 
it  necessary  to  refer  to  the  case  of  Attorney-General  v.  Moore  (1) 
beyond  saying  that  grounds  for  distinguishing  Wray  v.  Ellis  (2) 
apply  equally  to  that  case. 

I  am  of  opinion,  therefore,  that  the  receiver  of  the  metropolitan 
police  is  not  entitled  to  the  penalty  in  question.  The  rule  for 
the  mandamus  will  therefore  be  made  absolute. 


Chakles  J.  I  am  of  the  same  opinion.  The  first  question 
we  have  to  decide  is  whether  s.  26  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  is  incorporated  in  the  Margarine  Act.  It  has  been 
contended  that  it  is  not,  and  upon  two  grounds.  In  the  first 
place  it  was  said  that  s.  12  of  the  Margarine  Act  incorporated 
certain  sections  of  the  earlier  Act  only  so  far  as  they  related  to 
"proceedings,"  and  it  was  said  that  the  appropriation  of  a 
penalty  was  not  a  "  proceeding."  Secondly,  it  was  said  that  s.  12 
must  be  read  along  with  s.  11,  and  that  the  provision  in  s.  11 
that  the  Court  might  direct  that  a  part  of  the  penalty  should  be 
paid  to  the  prosecutor  was  inconsistent  with  the  prosecutor 
having  in  any  case  a  right  to  the  whole  penalty.  I  am  unable 
to  assent  to  either  of  those  contentions.  I  think  that  the 
application  of  a  penalty  is  a  "  proceeding  "  within  the  meaning 
of  s.  12,  the  more  so  as  s.  26  of  the  earlier  Act  which  prescribes 
the  application  is  one  of  a  group  of  sections  which  are  expressly 
referred  to  in  s.  12.  And  secondly,  I  cannot  see  that  to  hold 
s.  26  of  the  earlier  Act  to  be  incorporated  in  the  later  Act  is 
inconsistent  with  a  fair  interpretation  of  s.  11  of  the  later  Act. 
Sect.  26  gave  the  penalty  to  the  officer  of  the  authority  only  in 
certain  special  cases,  namely,  where  the  prosecution  was  instituted 
by  such  officer,  and  left  the  application  of  the  penalty  in  the 
case  of  non-official  prosecutions  to  the  general  law.    It  was 

(1)  3  Ex.  D.  276.  (2)  1  E.  &  E.  276. 
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because  under  the  general  law  there  was  no  power  of  reimbursing  1895 
a  private  prosecutor  for  his  expenses  in  obtaining  an  analysis  The  Queen 
that  s.  11  was  passed,  and  I  think  that  it  was  to  private  prosecu-  titterton. 
tions  alone  that  s.  11  was  intended  to  apply.    But  even  if  that  ^i^j 
section  does  apply  also  to  official  prosecutions,  there  is  no  incon- 
sistency between  it  and  s.  26.    I  am  of  opinion,  therefore,  that 
s.  26  of  the  Act  of  1875  is  incorporated  in  the  Margarine  Act, 
and  it  accordingly  becomes  necessary  to  consider  the  question 
whether  s.  26,  to  any  and  what  extent,  repeals  s.  47  of  the 
Metropolitan  Police  Courts  Act,  1839.    Keading  s.  26  by  itself, 
and  without  laying  any  stress  on  the  words  "  Any  statute  to  the 
contrary  notwithstanding,"  I  cannot  regard  it  as  otherwise  than 
a  plain  enactment  that  in  all  official  prosecutions  under  that  Act 
the  penalties  shall  be  paid  to  the  prosecutor,  and  I  quite  agree 
with  what  my  Lord  has  said  as  to  the  reason  of  the  thing,  and  the 
propriety  of  providing  a  means  by  which  the  local  authority 
should  reimburse  themselves  for  the  expenses  of  executing  the 
Act.    But  it  is  said  that  that  section  is  of  general  application, 
and  applies  to  all  official  prosecutions  throughout  the  country  in 
whatever  courts  they  may  be  instituted,  whereas  s.  47  of  the  Act 
of  1839  applies  only  to  prosecutions  within  a  very  limited  area 
and  in  certain  specified  courts  within  that  area,  namely  to  pro- 
secutions in  the  metropolitan  police  courts,  and  it  is  said  that  the 
maxim  "  Gleneralia  specialibus  non  derogant "  applies.   I  think, 
however,  that  an  examination  of  the  purview  and  language  of  the 
Act  of  1875  compels  one  to  the  conclusion  that  s.  26  was  intended 
to  be  of  universal  application,  and  that  s.  47  of  the  earlier  Act 
must  be  regarded  as  impliedly  repealed.    I  should  have  had  no 
hesitation  whatever  in  coming  to  that  conclusion  had  it  not  been 
for  the  case  of  Wray  v.  Ellis  (1),  which  for  a  time  certainly 
presented  great  difficulty  to  my  mind.    I  confess  I  am  unable  to 
appreciate  the  reasons  which  guided  the  Court  of  Queen's  Bench 
to  their  decision  in  that  case.    But  there  the  decision  stands, 
and  if  this  were  a  case  of  the  application  of  a  penalty  under  the 
Act  for  the  Suppression  of  Gaming  Houses  we  should  be  bound 
by  it.    I  cannot,  however,  regard  it  as  any  authority  for  the 
general  proposition  for  which  it  is  cited  in  Chitty's  Statutes, 

(1)  1  E.  &  E.  276. 
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1895       4tli  ed.,  vol.  iv.  1402,  that  "  This  section  (s.  47)  is  not  repealed 
The  Queen  SO  far  as  regards  the  application  of  penalties,"  irrespective  of  the 
TiTTERTON    statute  under  which  the  penalties  are  imposed.  As  the  conviction 
in  the  present  case  was  under  a  different  statute  the  case  of 
Wray  v.  Ellis  (1)  does  not  bind  us.    The  rule  for  a  mandamus 
must  be  made  absolute. 

Bule  ahsolufe. 

Solicitor  for  the  applicant :  H,  Mansfield  BoUnson. 
Solicitor  for  the  clerk  of  the  police  court:  Solicitor  to  the 
Treasury. 

J.  F.  C. 


1895  O'NEIL  V,  AEMSTEONG,  MITCHELL  &  CO. 

May  6,  23. 

  Shi'p — Seaman — Contract  of  Service — Ordinary  Voyage — Increased  Danger — 

Uncompleted  Voyage — Bight  to  Wages. 

The  Japanese  Government  purclaased  in  this  country  a  war-ship,  which 
they  placed  in  charge  of  a  master  to  navigate  on  their  behalf  from  the 
Tyne  to  Yokohama.  The  plaintiff  contracted  with  the  master  to  serve  as 
one  of  the  crew  for  the  voyage  for  a  fixed  sum.  The  ship  sailed  from 
the  Tyne,  but  before  she  arrived  at  her  destination  news  reached  her  that 
war  had  been  declared  by  Japan  against  China.  The  plaintiff  thereupon 
refused  to  continue  to  serve,  and  left  the  ship.  In  an  action  brought  by 
the  plaintiff  for  his  wages  : — 

Held,  that  the  master  was  responsible  to  the  plaintiff  for  the  act  of  his 
principals  in  declaring  war,  and  that,  as  the  consequence  of  such  declaration 
of  war  would  be  to  expose  the  plaintiff,  in  the  event  of  his  continuing  the 
voyage,  to  greater  risks  than  those  he  had  contracted  to  run,  the  plaintiff 
was  justified  in  abandoning  the  voyage,  and  was  entitled  to  recover  the 
stipulated  sum  notwithstanding  that  the  voyage  was  not  completed. 

Appeal  from  the  judge  of  the  county  court  of  Northumberland 
sitting  in  Admiralty. 

The  defendants  built  for  the  Japanese  Grovernment  a  torpedo 
vessel  called  the  Tatsuta,  which  they  duly  delivered  in  the 
Tyne  to  one  Captain  Eobert  Strannach,  as  agent  for  the  said 
government,  in  July,  1894.  Captain  Strannach  was  employed 
by  the  said  government  to  navigate  the  vessel  from  the  Tyne 
to  Yokohama,  and  for  that  voyage  he  engaged  a  crew,  of 

(1)  1  E.  &  E.  276. 
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whom  the  plaintiff  was  one.  The  plaintiff  was  engaged  as  1895 
fireman  for  a  fixed  sum  of  30Z.,  of  which  81.  was  to  be  payable  O'Neil 
five  days  after  sailing  and  the  remainder  on  the  completion  of  ^RjjgTRONG 
the  voyage.  At  the  time  the  plaintiff  signed  the  muster-roll  ^^^^^^^ 
Japan  was  at  peace,  nor  did  the  plaintiff  know  that  war  between 
Japan  and  China  was  imminent.  The  Tatsufa  sailed  on  July  31, 
and  on  August  3  war  was  declared  by  Japan  against  China. 
Upon  the  Tatsuta  reaching  Aden  she  was  boarded  by  the  captain 
of  a  Queen's  ship,  who  read  the  proclamation  of  neutrality  under 
the  Foreign  Enlistment  Act,  1870  (33  &  34  Yict.  c.  90),  and 
called  the  attention  of  the  crew  to  the  penalties  attaching  to 
breaches  of  that  Act  on  the  part  of  British  seamen.  The  governor 
of  Aden  also  warned  them  of  the  risks  they  would  run  if  they 
continued  the  voyage.  Thereupon  the  plaintiff  and  sixteen  other 
members  of  the  crew  refused  to  continue  the  voyage  and  left  the 
ship,  and  the  governor  provided  them  with  the  money  for  their 
passage  home.  The  plaintiff,  who  had  been  paid  the  sum  of  8Z., 
part  of  his  wages,  then  brought  this  action  against  the  defendants 
to  recover  the  sum  of  221.  balance  of  the  stipulated  wages,  and 
damages  for  anxiety  and  for  the  loss  he  sustained  in  being 
obliged  to  quit  the  ship  at  a  place  where  he  was  unable  to  get 
an  engagement  for  a  return  voyage  home.  The  defendants 
accepted  responsibility  for  the  satisfaction  of  the  plaintiff"s  claim 
if,  and  to  the  extent  to  which,  Captain  Strannach  was  liable  to 
the  plaintiff,  and  the  action  proceeded  as  though  Captain 
Strannach  was  the  defendant.  The  county  court  judge  gave 
judgment  for  the  plaintiff  for  the  221.  balance  of  the  wages  and 
lOZ.  for  general  damages.    The  defendants  appealed. 

A.  Lyttelton,  for  the  defendants.  The  general  rule  is  that  when 
a  person  contracts  to  do  an  entire  work  for  a  sum  certain  he 
cannot  recover  anything  until  the  whole  work  be  done.  A 
seaman  who  is  hired  for  a  voyage  for  a  fixed  sum  is  entitled  to 
no  part  of  that  sum  until  the  voyage  is  completed :  Cutter  v. 
Powell.  (1)  If  after  the  work  has  been  partly  performed,  inevit- 
able accident  or  the  act  of  a  superior  power  renders  its  further 
performance  impossible,  both  parties  are  discharged  from  their 
obligations,  and  the  loss  must  lie  where  it  falls :  Applehtf  v. 

(1)  6  T.  R.  320. 
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1895      Mijers.  (1)    No  doubt  if  the  impossibility  of  completing  the 

O'Neil     voyage  had  been  due  to  the  fault  of  Captain  Strannach,  the 

Af?MSTEONG  pl^i^tiff  would  be  entitled  to  his  whole  wages :  Burton  v.  Pinher- 

MiTCHELL    ton,  (2)    But  it  was  not.    It  was  due  to  the  act  of  the  Japanese 
&Co.      ^  ^         .  . 

Government  in  declaring  war ;  and  they  were  a  superior  power 

over  whom  Captain  Strannach  had  no  control  and  for  whom  he 

cannot  be  held  responsible.    The  contract  of  hiring  of  a  seaman 

contains  no  implied  warranty  that  the  voyage  shall  be  a  peaceful 

one. 

Sir  W.  Phillimore,  Q.C.  (S.  T.  Evans  with  him),  for  the  plain- 
tiff. The  further  prosecution  of  the  voyage  was  rendered  impos- 
sible by  the  declaration  of  war,  for  the  ship  was  a  war-ship,  and  the 
plaintiff,  a  British  seaman,  would,  if  he  had  continued  to  serve 
on  board  her,  been  liable  to  the  penalties  of  the  Foreign  Enlist- 
ment Act,  1870  (33  &  34  Vict.  c.  90).  For  to  bring  a  case  within 
that  Act  it  is  not  necessary  that  the  service  should  be  a  directly 
warlike  service.  Thus,  in  The  Gauntlet  (3),  the  use  of  a  British 
tug  for  the  purpose  of  towing  a  French  prize  into  a  French  port 
during  the  Franco-Prussian  war  was  held  within  the  Act.  Then, 
for  the  act  of  his  owners  in  so  declaring  war.  Captain  Strannach 
was  responsible  to  his  crew,  and  the  impossibility  of  the  con- 
tinuance of  the  voyage  may  be  regarded  as  due  to  his  fault.  But 
even  if  that  be  not  so,  still  there  was  contained  in  the  contract 
of  hiring  an  implied  warranty  that  the  voyage  should  not  be  an 
illegal  one.  Such  a  warranty  is  implied  in  a  policy  of  marine 
insurance,  and  should  equally  be  implied  here.  In  any  case,  the 
plaintiff  is  entitled  to  recover  on  a  quantum  meruit  for  the  por- 
tion of  the  voyage  performed.  In  Clay  v.  Yates  (4),  where  the 
plaintiff,  a  printer,  agreed  to  print  for  the  defendant  a  book 
which  was  to  contain  a  dedication  to  be  thereafter  sent,  and 
having  printed  the  book  found  the  dedication  to  be  libellous,  it 
was  held  that  he  was  justified  in  refusing  to  complete  the  work, 
and  was  entitled  to  recover  the  cost  of  the  work  done. 

With  regard  to  the  lOZ.  for  general  damages,  the  Admiralty 
Court  has  jurisdiction  to  award  such  damages  :  The  Justitia.  (5) 

Lyttelton,  in  reply. 

(1)  L.  K.  2  C.  F.  651.  (4)  1  H.  &  N.  73;  25  L.  J.  (Ex.) 

(2)  L.  K.  2  Ex.  340.  237. 

(3)  L.  K.  4  P.  C.  184.  (5)  12  P.  D.  145. 
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May  23.    The  judgment  of  the  Court  (Lord  Kussell  of  1895 
Killowen  C.J.  and  Charles  J.)  was  read  by  O'Neil 

Chakles  J.  This  was  an  action  for  wages  and  damages  Abmstkong, 
brought  by  the  plaintiff,  who  was  one  of  the  crew  of  a  torpedo  &  ca^^ 
gunboat  called  the  Tatsuta,  against  the  defendants  in  the  county 
court  at  Newcastle-upon-Tyne.  The  learned  judge  gave  judg- 
ment for  the  plaintiff  for  a  sum  of  32Z.,  made  up  of  22Z.  for  wages 
and  lOZ.  for  damages.  The  defendants  appealed,  on  the  ground 
that  the  judge  was  wrong  in  law  in  holding  that  either  wages  or 
damages  were  recoverable. 

The  Tatsuta  was  constructed  by  the  defendants  at  Newcastle 
for  the  government  of  Japan,  and  we  think  it  must  be  taken, 
although  there  is  no  direct  evidence  upon  the  point,  that  upon 
completion  she  became  the  property  of  the  Japanese  Govern- 
ment. When  ready  to  sail  she  was  placed  by  the  defendants  in 
charge  of  Captain  Kobert  William  Strannach,  whose  duty  it 
was  to  navigate  her  to  Yokohama,  and  there  deliver  her  to  the 
Japanese  authorities.  The  exact  position,  however,  of  the 
captain  was  not  clearly  proved,  and  although  the  judge  in  his 
judgment  describes  him  as  the  agent,  representative,  and  servant 
of  the  Japanese  Government,  we  were  informed  that  no  admission 
of  the  accuracy  of  this  description  was  made  by  the  defendants 
at  the  trial.  But  we  think  enough  was  established  as  to  his 
relation  to  that  government  to  render  further  inquiry  unneces- 
sary. On  July  30  the  plaintiff  signed  the  ship's  muster-roll, 
from  which  it  appeared  that  he  agreed  with  the  captain  to 
proceed  as  fireman  in  the  vessel  from  the  Tyne  to  Yokohama  for 
a  sum  of  30?.,  of  which  8Z.  was  payable  five  days  after  sailing,  the 
remainder  being  payable  at  the  conclusion  of  the  run.  The 
vessel  left  the  Tyne  on  July  31,  carrying  the  Japanese  flag,  at  a 
time  when  the  governments  of  China  and  Japan  were  at  peace, 
and  when  neither  plaintiff  nor  defendants  were  aware  that  war 
was  imminent  between  the  two  countries.  As  far,  at  all  events, 
as  the  plaintiff  was  concerned,  all  he  knew  was  that  the  vessel 
was  a  torpedo  boat  bound  to  Yokohama.  He  stated  that  he  did 
not  even  notice  her  flag.  On  August  3  war  was  declared,  and 
the  plaintiff  first  heard  of  the  declaration  on  reaching  Gibraltar. 
At  Port  Said  the  captain  of  a  British  gunboat  boarded  the  Tatsuta, 
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1895  and  made  a  communication  to  Captain  Strannach.  The  latter, 
O'Neil  however,  said  nothing  to  the  crew,  and  the  vessel  proceeded  to 
Armsteong,  -^^en,  where  she  arrived  on  August  23.  Upon  her  arrival, 
^&Co^^^  Captain  Fisher  of  H.M.S.  CossaeJc  came  on  board,  and  read  the 
proclamation  of  neutrality,  at  the  same  time  warning  the  crew  of 
the  risk  to  their  own  safety  they  would  run  if  they  continued 
the  voyage,  and  of  the  probability  that  by  going  on  they  would 
become  liable  to  punishment  under  the  Foreign  Enlistment  Act, 
1870  (33  &  34  Yict.  c.  90).  The  plaintiff  and  others  of  the  crew 
afterwards  consulted  the  governor  of  Aden,  who  also  advised 
them  of  the  dangers  they  might  encounter.  In  the  result,  the 
plaintiff  and  sixteen  other  members  of  the  crew  resolved  to  cease 
serving  on  the  ship.  They  came  ashore  with  their  baggage,  and 
were  subsequently  provided  by  the  governor  with  a  passage  home. 
It  may  here  be  added  that  in  a  notice  to  leave  the  port  given  to 
the  captain  by  the  authorities  at  Aden  the  ship  is  treated  as  a 
Japanese  vessel  of  war. 

The  plaintiff's  case  was  taken  as  a  test  case,  the  decision  of 
which  was  to  determine  the  defendants'  liability  to  the  rest  of 
the  crew,  as  well  as  to  the  plaintiff ;  and  the  question  we  have  to 
consider  is,  What  under  the  circumstances  are  his  rights  to  wages 
or  damages,  or  to  both  ?  The  defendants  admitted  before  and  at 
the  trial  that  they  would  "  accept  responsibility  for  payment  of 
the  wages  if  under  the  contract  Captain  Strannach  would  be 
liable  to  pay  them,'*  and,  further,  would  accept  responsibility 
**for  all  acts  done  by  him  within  the  scope  of  his  authority." 
The  matter,  therefore,  must  be  regarded  as  though  Captain 
Strannach  were  the  defendant  in  this  action. 

It  was  contended  by  the  defendants  that  the  principle  of  Cutter 
v.  Powell  (1)  was  applicable,  and  that  the  plaintiff,  not  having 
completed  the  whole  voyage,  could  not  recover  either  on  the 
contract  or  on  a  quantum  meruit.  Whilst  the  defendants'  counsel 
admitted  that  the  change  in  the  character  of  the  voyage,  on  the 
one  hand,  justified  the  plaintiff  in  declining  to  proceed,  he 
insisted,  on  the  other  hand,  that  the  defendants  were  relieved 
from  the  liability  to  pay  him  the  agreed  wages,  which  were  only 
due  in  case  he  had  performed  the  whole  voyage,  and  that  they 

(1)  6  T.  E.  320. 
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were  not  liable  in  damages.  Farther,  it  was  argued  that  the  1895 
plaintiff  was  not  even  entitled  to  his  wages  as  far  as  the  port  of  O'Neil 
Aden,  because  there  could,  under  the  circumstances,  be  no  fresh  aemstrong, 
contract  implied  between  the  parties  to  pay  for  the  part  of  the  ^^^^^^^ 
Yoyage  performed.  The  case  was  said  to  be  analogous  to  Appleby 
V.  Myers  (1),  where  the  plaintiffs  had  agreed  with  the  defendant 
to  erect  machinery  on  his  premises  at  a  certain  price.  Part  of 
the  work  was  done ;  but,  before  completion,  the  premises  were 
burnt  down  through  no  fault  of  the  defendant.  The  Court  of 
Exchequer  Chamber  held  that  this  was  "  a  misfortune  equally 
affecting  both  parties,  excusing  further  performance  by  either, 
but  giving  a  claim  to  neither."  Now  here,  the  defendants  urged 
that  the  declaration  of  war  was  a  misfortune  of  a  similar  character 
— something  done  which  was  beyond  the  control  either  of  the 
plaintiff  or  the  defendants.  It  is,  however,  to  be  noted,  in  the 
first  place,  that  in  that  case  the  defendant  had  received  no 
benefit  from  the  incomplete  work,  and,  in  the  next  place,  it  is 
obvious  that  if  the  defendants  or  the  captain,  for  whom  they 
accepted  responsibility,  were  in  this  case  in  any  way  to  be  held 
responsible  for  the  declaration  of  war  by  the  Japanese  Govern- 
ment, the  authority  cited  has  no  application.  If  the  captain  was 
navigating  the  vessel,  as  master,  for  her  owners,  the  Japanese 
Government,  then  there  was  a  responsibility  resting  upon  him  as 
agent  for  the  owners  in  reference  to  the  change  in  the  character 
of  the  adventure,  and  the  case  would  not  be  at  all  analogous 
to  the  cases  where  the  performance  of  a  contract  has  become 
impossible  or  illegal  by  the  occurrence  of  an  event  beyond  the 
control  of  either  party  to  it.  It  would  rather  be  analogous  to  a 
case  where  performance  of  a  contract  was  prevented  by  the  act 
of  the  defendant,  and  where  an  action  could  undoubtedly  be 
maintained  for  a  breach  of  contract  by  a  plaintiff  who  had  been 
prevented  from  earning  what  would  have  become  due  to  him 
had  the  contract  been  carried  out,  and  where  the  damages  would 
prima  facie  be  the  amount  of  money  he  would  have  earned.  The 
principle  which  governs  each  class  of  case  is  thus  stated  by 
Blackburn  J.  in  Appleby  v.  Myers  (2)  :  The  plaintiffs,"  he  says, 
"  having  contracted  to  do  an  entire  work  for  a  specific  sum  can 
(1)  L.  E,  2  C.  P.  651.  (2)  L.  K.  2  C.  P.  at  p.  661. 
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1895       recover  nothing  unless  the  work  be  done,  or  it  can  be  shewn 
O'Neil     that  it  was  the  defendant's  fault  that  the  work  was  incomplete, 
Aemsteong,  there  is  something  to  justify  the  conclusion  that  the 

^&  CcT^^  parties  have  entered  into  a  fresh  contract."  Now  here,  we  think 
that  it  was  the  owners'  fault  that  the  voyage  was  not  completed. 
They  declared  war,  and  thus  entirely  altered  the  character  and 
conditions  of  the  voyage  on  which  the  plaintiffs  had  embarked  ; 
and,  having  regard  to  the  defendants'  admissions,  we  are  of 
opinion  that  they  are  precluded  from  treating  the  declaration  of 
war  as  an  act  done  by  an  independent  superior  authority.  They 
have  admitted  responsibility  for  the  master  of  a  Japanese  vessel 
of  war,  and  if  his  owners  have  taken  a  step  during  the  con- 
tinuance of  his  contract  with  the  plaintiff  which  has  exposed  the 
plaintiff  to  dangers  greater  and  other  than  those  originally  anti- 
cipated, he  must,  in  our  judgment,  be  held  liable  to  the  plaintiff 
to  pay  the  wages  which,  but  for  the  owners'  act,  would  have  been 
duly  earned.  This  conclusion  is  entirely  consistent  and  in 
accordance  with  the  decision  of  the  Court  of  Exchequer  in 
Burton  v.  Finherton  (1),  a  case  in  many  respects  •  similar  to  the 
present.  There  the  plaintiff  agreed  with  the  defendant  to  serve 
as  one  of  the  crew  of  a  ship  whereof  the  defendant  was  master 
for  twelve  months  from  London  to  Kio  and  back.  The  ship  was 
destined  for  the  service  of  the  Peruvian  Grovernment,  and  had 
on  board  a  cargo  of  coals  and  ammunition.  On  her  voyage  she 
joined  two  Peruvian  war  steamers,  to  which  she  from  time  to 
time  supplied  arms  and  ammunition.  At  Eio  the  plaintiff  and 
defendant  became  aware  that  hostilities  had  broken  out  between 
Spain  and  Peru,  two  powers  at  peace  with  England.  The 
defendant,  notwithstanding  this  circumstance,  announced  to  the 
plaintiff  that  he  intended  to  go  on  to  Callao,  another  Peruvian 
port.  He  was  at  that  time  acting  under  the  directions  of  a 
Peruvian  agent  on  board  the  ship,  who  received  his  instructions 
from  the  commanders  of  the  two  war  steamers.  The  plaintiff 
objected  to  serve  any  further  on  the  voyage  on  the  ground  that 
it  had  become  illegal,  and  involved  greater  danger  than  he  had 
anticipated  when  he  entered  into  his  agreement.  He  accordingly 
left  the  ship.  The  Court  of  Exchequer  held  that  the  defendant 
(1)  L.  R.  2  Ex.  340. 
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must  be  taken  to  have  engaged  the  plaintiff  for  an  ordinary  1895 
voyage,  and  that  the  plaintiff  was  entitled  to  treat  as  a  breach  of  o'Neil 
contract  the  defendant's  employment  of  him  on  a  voyage  which  Armstrong 
would  expose  him  to  greater  danger  than  he  originally  had  ^^^^^^^ 

reason  to  anticipate.    In  the  present  case,  as  in  Burton  v.   

PinJcerton  (1),  the  captain's  action  in  going  on  with  the  voyage 
after  war  had  broken  out  certainly  increased  the  risk  incidental 
to  an  ordinary  voyage,  and  (apart  from  any  question  of  illegality 
under  the  Foreign  Enlistment  Act,  1870,  which  it  is  unnecessary 
to  decide)  entitled  the  plaintiff  to  treat  his  conduct  as  a  breach. 

We  may  add  that,  in  our  opinion,  the  defendants  would  have 
been  liable  to  pay  the  plaintiff  his  wages  up  to  the  port  of  Aden, 
even  if  the  declaration  of  war  had  been  by  a  power  for  whose 
acts  they  had  in  no  way  made  themselves  responsible.  The  case 
would  then,  we  think,  have  fallen  under  the  third  class  men- 
tioned by  Blackburn  J.  in  Appleht/  v.  Myers.  (2)  It  would  have 
been  one  in  which  from  the  conduct  of  the  parties  the  conclusion 
might  properly  be  drawn  that  they  had  entered  into  a  fresh  con- 
tract whereby  the  captain  became  liable  to  pay  for  the  part  of 
the  voyage  which  had  actually  been  performed.  He  took  the 
benefit  of  part  performance,  and  there  is  evidence  that  at  Aden  he 
treated  the  run  as  at  an  end.  Both  sides  seem  to  have  regarded 
the  original  contract  as  one  which  could  no  longer  be  acted 
upon;  and,  that  being  so,  we  see  no  reason  why  for  the  work 
actually  done  the  plaintiff  could  not  have  sued  on  a  quantum 
meruit. 

With  regard  to  general  damages,  there  seems  no  doubt  that 
they  are  recoverable.  The  county  court  judge  acted  upon  the 
case  of  The  Justitia  (3),  where  general  damages  were  awarded  to 
a  seaman  for  hardships  and  risks  incurred  by  him  through  the 
vessel  being  employed  for  purposes  other  than  those  contem- 
plated by  the  agreement.  We  see  no  reason  to  differ  from  him 
upon  this  subsidiary  point.  It  may  be  also  observed  that  in 
Burton  v.  Bhikerton  (1),  although  the  majority  of  the  Court 
thought  the  special  damages  claimed  too  remote,  the  Court  was 
unanimously  of  opinion  (4)  that  the  plaintiff  was  entitled  to 

(1)  L.  K.  2  Ex.  340.  (?>)  12  P.  D.  145. 

(2)  L.  K.  2  C.  P.  651.  (4)  L.  E.  2  Ex.  at  p.  349. 


78 


QUEEN'S  BENCH  DIVISION. 


[1895] 


1895       recover  in  addition  to  his  wages  something  under  the  head  of 
O'Neil     general  damage  for  some  of  the  inconveniences  and  annoyances 
Aemstrong,       ^ad  suffered. 

^^Tco^'"  result,  we  think  that  the  judgment  of  the  Court  below 

was  right,  and  that  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  P.  6r.  Bohinson,  for  Smithy  Newcastle-on- 
Tyne, 

Solicitors  for  defendants :  Grossman  &  Pritchard,  for  Dees  & 
TJiompson,  Newcastle-on-Tyne. 

J.  r.  C. 


1895  EOBINS  &  CO.  V,  GRAY. 

May  16. 

  Innkeeper — Lien — Goods  of  Third  Person. 

A  commercial  traveller  who  travelled  for  the  plaintiffs  went  in  the 
course  of  their  business  to  stay  as  a  guest  at  the  defendant's  inn.  While 
he  was  there  the  plaintiffs  sent  to  him  certain  parcels  of  goods  for  sale  in 
the  district,  which  goods  the  defendant  at  the  time  they  were  received 
into  the  inn  knew  to  be  the  goods  of  the  plaintiffs,  and  not  of  the  traveller. 
Subsequently  the  traveller  failed  to  pay  for  his  board  and  lodging  in  the 
inn  : — 

Held,  that  the  defendant  had  a  lien  upon  the  goods  in  respect  of  the 
debt. 

Action  tried  before  Wills  J.  without  a  jury. 

The  plaintiffs  were  a  firm  of  dealers  in  sewing-machines  and 
other  articles,  and  in  1894  they  had  in  their  .employment  one 
Edward  Green  as  a  commercial  traveller,  who  canvassed  for 
orders  and  sold  their  goods  upon  commission.  In  April,  1894, 
Green  went  to  stay  for  the  purposes  of  his  business  as  such 
traveller  at  the  defendant's  hotel,  and  remained  there  until  the 
end  of  July.  While  he  was  there  the  plaintiffs  sent  to  him 
from  time  to  time  certain  sewing-machines,  watches,  chains, 
and  musical  albums,  which  it  was  in  the  ordinary  course  of  his 
business  to  have  at  the  inn  for  the  purpose  of  selling  them  to 
customers  in  the  district.  At  the  end  of  July  Green  was  in 
the  defendant's  debt  for  board  and  lodging  to  the  amount  of 
4Z.  Os.  8c?.,  which  sum  he  neglected  to  pay.    The  defendant 
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claimed  a  lien  in  respect  of  this  debt  upon  certain  of  the  goods  1895 
which  had  been  so  sent  by  the  plaintiffs  to  Green,  and  detained  Kobins  &  Co. 
them  accordingly.    Before  the  goods  in  question  had  been  re-  geay. 
ceived  into  the  hotel,  or  the  said  debt  had  been  incurred,  the 
defendant  had  been  expressly  informed  by  the  plaintiffs  that 
the  goods  were  the  plaintiffs'  property,  and  not  the  property  of 
Green.    The  plaintiffs  brought  detinue. 

Arthur  Powell,  and  Guy  Granet,  for  the  plaintiffs.  The  defend- 
ant having  received  the  goods  into  the  inn  with  the  knowledge 
that  they  were  the  property,  not  of  his  guest,  but  of  a  third  person, 
cannot  be  allowed  to  set  up  a  claim  of  lien  upon  them.  This  is 
established  by  the  case  of  Broadwood  v.  Granara,  (1)  There  a 
piano  was  lent  by  the  plaintiffs  to  a  person  who  was  staying  as  a 
guest  at  an  inn,  the  innkeeper  well  knowing  that  the  piano  was 
the  property  of  the  plaintiffs,  and  it  was  held  that  the  innkeeper 
had  no  lien  on  it  for  the  bill  due  from  his  guest.  On  the  other 
hand,  in  Threlfall  v.  Borwich  (2),  where  a  guest  took  with  him  to 
an  inn  a  piano,  which  the  innkeeper  believed  to  be  the  property 
of  the  guest,  but  which  in  fact  belonged  to  a  third  person,  it  was 
held  that  the  innkeeper  had  a  lien  on  it.  A  comparison  of  those 
two  cases  shews  that  the  test  of  the  existence  of  a  lien  on  the 
goods  of  a  third  party  is,  whether  the  innkeeper  knew  they  were 
not  the  property  of  the  guest.  So  in  Gordon  v.  Siller  (3),  where 
a  husband  and  wife  having  brought  luggage  with  them  to  an 
hotel  the  hotel-keeper  was  held  to  have  a  lien  upon  the  whole 
of  the  luggage,  although  part  of  it  was  the  separate  property  of 
the  wife,  and  credit  had  been  given  to  the  husband  alone,  the 
judgment  proceeded  upon  the  ground  that  the  hotel-keeper  had 
no  means  of  knowing  that  part  of  the  luggage  was  the  property 
of  the  wife. 

W,  E,  Hume  Williams,  for  the  defendant.  The  lien  of  an  inn- 
keeper is  given  to  him  as  a  compensation  for  the  obligation 
which  the  law  imposes  on  him  to  receive  the  goods  which  a  guest 
brings  with  him,  or  has  sent  to  him  at  the  inn,  and  to  keep  them 
securely ;  and  that  obligation  extends  even  to  goods  which,  to 

(1)  10  Ex.  417.  (2)  L.  K.  10  Q.  B.  210. 

(3)  25  Q.  B.  D.  491. 
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1895  the  knowledge  of  the  innkeeper,  are  not  the  guest's  property,  if 
EoBiNs&Co.  they  are  of  a  description  which  any  class  of  guests  ordinarily 
Gkay.  carry  about  with  them.  It  could  not  be  contended  that  an  inn- 
keeper is  not  bound  to  receive  the  goods  with  which  a  commercial 
traveller  ordinarily  travels ;  yet  in  the  majority  of  cases  he  must 
know  perfectly  well  from  the  mere  appearance  of  the  packages 
that  the  contents  are  not  the  property  of  the  guest,  but  of  the 
manufacturer  for  whom  he  travels.  Being  bound  to  receive 
them,  he  has  a  lien.  If  it  were  held  otherwise,  the  keepers  of 
all  commercial  inns  throughout  the  country  would  lose  their 
principal  security  for  the  due  payment  of  the  bills  of  the  majority 
of  their  guests. 

Wills  J.  The  law  applicable  to  this  case  is,  I  think,  clear. 
The  defendant  no  doubt  knew,  at  the  time  that  Green's  debt  to 
him  was  incurred,  that  the  goods  upon  which  he  now  claims  to 
have  a  lien  were  the  goods,  not  of  Green,  but  of  his  principals. 
But  that  fact  is,  in  my  opinion,  immaterial.  The  goods  in 
question  were  of  a  kind  which  a  commercial  traveller  would  in 
the  ordinary  course  carry  about  with  him  to  the  inns  at  which 
he  put  up  as  part  of  the  regular  apparatus  of  his  calling,  and 
which  the  innkeeper  would  consequently  be  bound  to  receive 
into  his  inn  and  to  take  care  of  while  they  were  there.  Here  it 
is  true  that  the  goods  were  not  brought  by  Green  to  the  inn — 
they  were  sent  to  him  while  he  was  staying  there.  But  that  can 
make  no  difference.  The  defendant  was  bound  to  receive  them 
and  take  care  of  them,  as  a  part  of  his  duty  towards  his  guest. 
It  follows  that  the  lien  attached  to  them.  Knowledge  on  the 
part  of  the  innkeeper  that  the  goods  brought  by,  or  sent  to,  the 
guest  are  not  the  guest's  property,  is  in  my  judgment  material 
only  where  the  goods  are  of  a  description  which  the  innkeeper  is 
not  bound  to  receive,  such  as  the  piano  in  the  case  relied  on  by 
the  plaintiff. 

Judgment  for  the  defendant. 
Solicitor  for  plaintiffs  :  IF.  Wilkins. 

Solicitors  for  defendant:  CoUyer-Bristow  &  Russell,  for  F.  Eall, 
Folkestone, 

J.  F.  a 
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LIMITED. 

rractke--Chamhers— Appeal— "  Practice  and  Frocedure'' —Judicature  Act, 
1894:  (57  &  58  Vict.  c.  16),  s.  1,  suh-s.  4. 

A  summons  asking  for  an  interim  injunction  until  the  trial  of  tlie  action 
is  a  "  matter  of  practice  and  procedure  "  within  the  meaning  of  s.  1,  sub-s.  4, 
of  the  Judicature  Act,  1894,  and  the  appeal  from  the  order  of  a  judge  at 
chambers  on  such  a  summons  is  to  the  Court  of  Appeal,  and  not  to  the 
Divisional  Court. 

Appeal  from  chambers. 

The  writ  in  the  action  claimed  an  injunction  to  restrain  the 
defendants  from  proceeding  with  an  arbitration  in  accordance 
with  the  terms  of  a  notice  given  by  them  to  the  plaintiff.  After 
service  of  the  writ  the  plaintiff  took  out  a  summons  asking  for 
an  interim  injunction  until  the  trial  of  the  action.  Day  J .  at 
chambers  refused  the  application  and  made  no  order  upon  the 
summons.    The  plaintiff  appealed. 

Pollard,  for  the  defendants,  took  the  preliminary  objection 
that  the  appeal  should  have  been  brought  to  the  Court  of 
Appeal. 

Stutjieldf  for  the  plaintiff.  The  appeal  is  properly  brought  to 
the  Divisional  Court ;  it  is  not  an  appeal  in  a  matter  of  practice 
or  procedure  within  the  meaning  of  s.  1,  sub-s.  4,  of  the 
Judicature  Act,  1894.  (1)  The  summons  asks  for  that  which  is 
the  main  object  of  the  action,  and  practically  this  hearing  of  the 
summons  will  be  the  trial  of  the  action.  An  order  made  upon 
the  summons  would  be  an  interlocutory  order  determining,  at 

(1)  By  the  Judicature  Act,  1894  appeal  shall  be  heard  and  determined 

(57  &  58  Vict.  c.  16),  s.  1,  sub-s.  4,  by  a  Divisional  Court  .  .  .  ." 

"  In  matters  of  practice  and  procedure  By  sub-s.  1  (6)  (ii.),  the  case  of  grant- 

every  appeal  from  a  judge  shall  be  to  ing  or  refusing  an  injunction  is  ex- 

the  Court  of  Appeal."  cepted  from  the  provision  requiring 

By  sub-s.  5,  "In  all  cases  where  leave  to  appeal  from  interlocutory 

there  is  a  right  of  appeal  to  the  High  orders  made  by  a  judge. 
Court  from  any  Court  or  person,  the 

Vol.  II.  1895.  G  2 
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1895       least  for  a  considerable  time,  the  rights  of  the  parties,  and  cannot 
MoHaeg    l>e  treated  as  a  mere  matter  of  practice  or  procedure.    There  is 
Univeksal       absolute  right  of  appeal  in  this  case,  the  granting  or  refusing 
ExcHAi^E       injunctions  being  expressly  excepted  by  sub-s.  1  (b)  (ii.)  from 
the  provision  requiring  leave  to  appeal  from  interlocutory  orders 
made  by  a  judge ;  and,  there  being  an  unqualified  right  of  appeal, 
the  case  falls  within  sub-s.  5,  which  applies  in  terms  to  "all 
cases  "  where  there  is  such  a  right,  whether  matters  of  practice 
and  procedure  or  not.    The  fair  construction  of  the  section  is 
that,  certain  absolute  rights  of  appeal  without  leave  having  been 
preserved,  the  tribunal  has  been  preserved  to  which  the  appeals 
were  brought. 

Pollardy  who  was  not  called  upon  to  argue,  intimated  that  the 
defendants  would  not  consent  to  treat  the  hearing  of  the 
summons  as  the  trial  of  the  action. 

Charles  J.  I  am  of  opinion  that  this  appeal  should  have 
been  brought  to  the  Court  of  Appeal,  and  not  to  the  Divisional 
Court.  It  is  contended  for  the  appellant  that  this  is  not  an 
appeal  in  a  matter  of  practice  or  procedure  withing  the  meaning 
of  s.  1,  sub-s.  4,  of  the  Judicature  Act,  1894 ;  but  I  think  it  is 
such  an  appeal,  and  on  these  grounds.  The  action  is  an  action 
for  an  injunction,  and  the  order  sought  by  the  appellant  is  an 
interlocutory  order  in  that  action ;  it  is  not  in  any  sense  a  final 
order  unless  it  is  so  treated  by  consent  of  the  parties,  and  there  is 
no  such  consent  in  the  present  case.  It  seems,  therefore,  that  this 
summons  was  simply  a  step  in  the  cause,  a  part  of  the  machinery 
by  which  the  action  was  to  be  worked  out  to  its  final  determina- 
tion. I  am  quite  unable  to  see  why  such  a  summons  should  not 
be  a  matter  of  practice  and  procedure.  I  am  far  from  saying 
that  all  interlocutory  applications  are  matters  of  practice  and 
procedure :  they  certainly  are  not ;  but  in  my  judgment  such 
an  application  as  the  present  clearly  is. 

Another  argument  was  urged  on  behalf  of  the  appellant 
founded  on  sub-s.  5,  which  provides  that  in  all  cases  where  there 
is  a  right  of  appeal  to  the  High  Court  from  any  Court  or  person 
the  appeal  shall  be  to  a  Divisional  Court.  This  is  clearly  a  case 
where  there  is  a  right  of  appeal  to  the  High  Court,  for  the  case 
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of  granting  or  refusing  an  injunction  is  excepted  in  the  earlier  1895 
part  of  the  section  from  the  provision  requiring  leave  to  appeal  MoHarg 
from  the  interlocutory  order  of  a  judge ;  and  it  is  argued  that,  universal 
as  sub-s.  5  applies  to  "  all  cases,"  whether  matters  of  practice  and 
procedure  or  not,  the  appeal  in  cases  where  there  is  an  absolute 
right  of  appeal  lies  to  a  Divisional  Court.  I  cannot  accede  to 
that  argument.  I  greatly  doubt  whether  sub-s.  5  applies  to  an 
order  of  a  judge  of  the  High  Court  at  all ;  the  language  is  appro- 
priate rather  to  an  appeal  to  the  High  Court  from  another  Court, 
it  might  be  an  inferior  Court.  It  is  true  that  the  word  "  person  " 
is  used ;  but  we  cannot  infer  from  the  use  of  that  word,  which 
would  be  satisfied  by  interpreting  it  as  meaning  an  arbitrator  or 
referee,  that  the  sub-section  means  to  say  "  Court  or  judge  or 
person."  I  have  come,  therefore,  to  the  conclusion  that  this  case 
is  within  sub-s.  4,  the  application  of  which  is  not  cut  down  by 
the  provisions  of  sub-s.  5,  and  that  consequently  we  have  no 
jurisdiction  to  entertain  this  appeal. 

Wright  J.    I  am  of  the  same  opinion  for  the  same  reasons. 

Appeal  dismissed. 

Solicitor  for  plaintiff :  /.  Banhs  Pittman, 
Solicitors  for  defendants :  Last  &  Sons, 

W.  J.  B. 
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GWILLIAM  V.  TWIST  and  Anothee. 


■  Master  and  Servant — Extent  of  Servants  Authority — Sudden  Emergency — 
Implied  Authority  to  employ  Suhstitute — Agent  of  necessity. 

"While  tlie  defendants'  omnibus  was  being  driven  by  the  defendants' 
servant,  a  policeman,  thinking  that  the  driver  was  drunk,  ordered  him  to 
discontinue  driving,  the  omnibus  being  then  only  a  quarter  of  a  mile  from 
the  defendants'  yard.  The  driver  and  the  conductor  of  the  omnibus 
thereupon  authorized  a  person  who  happened  to  be  standing  by  to  drive 
the  omnibus  home.  That  person  through  his  negligence  while  so  driving 
the  omnibus  home  injured  the  plaintiff : — 

Held,  reversing  the  judgment  of  a  Divisional  Court,  that,  as  the  defend- 
ants might  have  been  communicated  with,  there  was  no  necessity  for  their 
servants  to  employ  another  person  to  drive  the  omnibus  home,  and  the 
defendants  were  not  liable  for  the  negligence  of  the  person  so  employed. 

Queryy  whether,  if  there  had  been  such  a  necessity,  the  defendants 
would  have  been  liable. 

Appeal  from  the  judgment  of  a  Divisional  Court  (Lawrance 
and  Wright  JJ.)  on  an  appeal  from  the  county  court  of 
Birmingham.  (1) 

The  action  was  for  damages  for  personal  injuries. 

The  defendants  were  the  proprietors  of  an  omnibus  which  was 
being  driven  through  the  streets  of  Birmingham  by  a  driver  in 
the  employment  of  the  defendants  named  Harrison.  A  police 
inspector,  being  of  opinion  that  Harrison  was  not  sober  and 
could  not  drive  the  omnibus  with  safety,  ordered  him  to  dis- 
continue driving  it  and  get  down,  which  he  did.  The  omnibus 
was  at  that  time  about  a  quarter  of  a  mile  from  the  defend- 
ants' yard.  A  man  named  Veares,  who  had  formerly  been  a 
conductor  in  the  defendants'  employment,  and  who  happened  to 
be  standing  by,  volunteered  to  drive,  and  did  drive  the  omnibus 
home  to  the  defendants'  yard.  While  on  the  way  there  he 
drove  over  and  injured  the  plaintiff,  who  was  a  passenger  in 
the  street.  There  was  a  conflict  of  evidence  as  to  whether  the 
police  inspector  ordered  Veares  to  drive  the  omnibus  home, 
or  Harrison  employed  him  to  do  so.    The  county  court  judge 


(1)  [1895]  1  Q.  B.  557. 
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found  as  follows  :  that  the  accident  was  caused  by  the  negligent      0.  A. 
or  unskilful  driving  of  Yeares;  that  the  police  inspector  did  1895 
not  order  Veares  to  drive  the  omnibus  home,  but  the  driver  gwilliam 
and  conductor  acquiesced  in  his  doing  so ;  and  that,  as  to  the  twist. 
driver  being  the  worse  for  drink,  it  was  not  necessary  to  give  an 
opinion,  but  the  inspector  honestly  thought  that  he  was  not  in  a 
fit  state  to  drive,  and  acted  properly  in  telling  him  to  discontinue 
driving.    The  county  court  judge  on  these  findings  gave  judg- 
ment for  the  plaintiff  for  SOL  damages.    He  said,  in  giving 
judgment,  that  the  driver  Harrison  and  the  conductor,  having 
acquiesced  in  Yeares'  driving,  must  be  taken  to  have  authorized 
his  driving  on  behalf  of  the  defendants  ;  that,  as  it  was  clearly 
necessary  that  some  one  should  drive  the  omnibus  back  to  the 
yard,  it  was  under  the  circumstances  within  the  scope  of  their 
authority  to  authorize  Yeares  to  drive  ;  and  that  the  defendants 
were  therefore  liable  for  Yeares'  negligence. 

The  defendants  appealed  against  the  judgmeiit  of  the  county 
court  judge. 

The  Divisional  Court  dismissed  their  appeal. 

Edward  PollocJc,  for  the  defendants.  The  defendants  are  not 
responsible  for  the  negligence  of  a  person  who  was  not  their 
servant.  Assuming  that,  in  the  case  of  an  absolute  necessity  for 
the  delegation  of  his  duty  by  a  servant,  the  person  employed  by 
him  would  become  the  servant  of  the  master,  so  as  to  render  him 
responsible  for  the  acts  of  such  person,  no  such  necessity  existed 
in  the  present  case.  The  county  court  judge  does  not  expressly 
find  as  a  fact  that  it  did ;  and,  if  it  must  be  taken  that  he  did 
so,  there  was  no  evidence  upon  which  he  could  so  find.  The 
omnibus  was  only  a  quarter  of  a  mile  from  the  defendants'  yard, 
and  there  was  nothing  to  prevent  their  being  communicated 
with  and  some  servant  of  theirs  being  sent  to  drive  the  omnibus 
home.    [He  cited  Hawtayne  v.  Bourne.  (1)] 

Boydell  Houghton,  for  the  plaintiff.  In  the  case  of  an  emer- 
gency such  as  occurred  here,  the  law  will  imply  an  authority  on 
the  part  of  the  servant  to  employ  some  one  to  perform  his  duty. 
The  necessity  for  the  servant  to  delegate  his  duty  need  not  be 
(1)  7  M.  &  W.  595. 
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O.A.      absolute.    It  is  sufficient  if  under  the  circumstances  it  is  the 
1895       reasonable  course  for  him  to  do  so.    It  is  submitted  that  the 
GwiLLiAM   terms  of  the  county  court  judge's  judgment  clearly  shew  that  he 
Twist  opinion  that  such  a  necessity  existed,  and  there  was 

evidence  on  which  he  might  reasonably  so  find. 

'    [LoKD  EsHER  M.E.    The  doctrine  of  authority  by  necessity 

in  the  case  of  the  master  of  a  ship  only  applies  where  he  cannot 

communicate  with  the  owner.    In  this  case  the  defendants'  yard 

was  only  a  quarter  of  a  mile  away.] 

The  omnibus  and  horses  were  then  obstructing  the  public 

street,  and  something  had  to  be  done  with  them  immediately. 

[He  cited  Nicholson  v.  Chapman  (1)  ;  Lynch  v.  Nurdin  (2)  ; 

Booth  V.  Mister  (3)  ;  Story  on  Agency,  s.  142.] 

LoED  EsHER  M.K.  In  this  case  a  question  of  great  importance 
has  been  raised,  which,  however,  it  is  not  necessary  for  us  to 
decide,  namely,  whether,  if  there  were  a  necessity  for  a  servant 
to  delegate  his  duty  to  another  person,  that  delegation  would 
make  that  other  person  a  servant  of  the  master  so  as  to  render 
the  latter  responsible  for  his  acts.  It  seems  to  me  perfectly  clear 
that  a  servant  employed  for  a  particular  purpose  can  have  no 
authority  to  delegate  the  performance  of  his  duty  to  another 
person,  unless  there  is  a  necessity  for  so  doing.  The  question 
therefore  arises  whether  there  was  in  this  case  any  evidence  upon 
which  the  county  court  judge  could  reasonably  find  that  there 
was  a  necessity  to  delegate  the  duty  of  driving  the  omnibus  to 
Yeares.  I  doubt  whether  the  learned  county  court  judge  has  in 
truth  found  that  there  was  any  such  necessity ;  for  he  appears 
to  have  made  certain  specific  findings  of  fact,  among  which  there 
is  no  finding  that  there  was  such  a  necessity,  and  then  in  his 
judgment  he  subsequently  seems  to  have  treated  the  case  upon 
those  findings  of  fact  as  being  one  of  necessity :  but  I  will 
assume  that  he  intended  to  find  that  there  was  in  fact  such  a 
necessity.  The  question  is  whether  there  was  evidence  to  sup- 
port that  finding.  Was  there  any  necessity  for  the  delegation 
of  the  duty  of  driving  the  omnibus  to  Veares  without  consulting 

(1)  2  H.  Bl.  254.  (2)  1  Q.  B.  29. 

(3)  7  0.  &  P.  66. 
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the  employers  ?  If  there  is  an  opportunity  to  consult  the  master  0.  A. 
on  the  subject,  I  do  not  see  how  it  can  be  necessary  that  the  1805 
servant  should  act  on  his  own  view.  Here  there  was  an  omnibus  Gwilliam 
in  the  street,  and  the  driver  became  incapacitated  for  driving  it 
by  reason  of  an  order  given  by  a  policeman  which  he  was  bound 
to  obey.  It  was  only  a  quarter  of  a  mile  from  the  yard  where  the 
owners  of  the  omnibus  carry  on  business.  I  cannot  see  anything 
to  shew  that  the  omnibus  might  not  have  safely  remained  where 
it  was  while  the  conductor  or  some  other  messenger  went  to  the 
owners'  yard  to  inform  them  what  had  happened,  and  to  ask  what 
was  to  be  done.  If  that  were  so,  I  think  the  judge  would  be  bound 
to  direct  a  jury,  if  there  were  one,  or,  if  trying  the  case  without  a 
jury,  would  be  bound  to  find  himself,  that  it  had  not  been  made 
out  that  there  was  any  necessity  for  the  servant  to  delegate  his 
duty  to  another  person  without  communicating  with  his  master. 
There  being  no  evidence  on  which  the  judge  was  entitled  to  say 
that  such  a  necessity  had  arisen,  he  was  bound,  I  think,  to  hold 
that  the  servant  had  no  authority  to  delegate  his  duty  to  another 
person,  and  that  consequently  the  defendants  could  not  be  made 
responsible  for  the  negligence  of  that  other  person.  For  these 
reasons  I  think  the  appeal  must  be  allowed. 

I  am  very  much  inclined  to  agree  with  the  view  taken  by 
Eyre  C.J.  in  the  case  of  Nicholson  v.  Chapman  (1),  and  by 
Parke  B.  in  the  case  of  Hawtayne  v.  Bourne  (2),  to  the  effect 
that  this  doctrine  of  authority  by  reason  of  necessity  is  confined 
to  certain  well-known  exceptional  cases,  such  as  those  of  the 
master  of  a  ship  or  the  acceptor  of  a  bill  of  exchange  for  the 
honour  of  the  drawer. 


A.  L.  Smith  L.J.  In  this  case  the  defendants  sent  out  an 
omnibus  with  Harrison  as  the  driver  of  it.  An  inspector  of 
police  ordered  Harrison  to  desist  from  driving,  which  he  accord- 
ingly did,  and  thereupon  Harrison  authorized  a  man  named 
Yeares,  who  had  formerly  been  in  the  defendants'  employ  as  a 
conductor,  and  who  happened  to  be  standing  upon  the  pavement, 
to  drive  the  omnibus  home.  In  the  course  of  so  doing  he 
through  his  negligence  injured  the  plaintiff,  and  the  question  is 
(1)  2  H.  Bl.  254.  (2)  7  M.  &  W.  595. 
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whether  under  these  circumstances  the  defendants  are  liable  for 
the  negligent  act  of  Yeares.  Ordinarily  a  master  is  not  respon- 
sible for  injuries 'arising  from  an  act  of  a  servant  when  done  not 
within  the  scope  of  his  employment.  The  question  is  whether 
under  the  circumstances  of  this  case  it  was  within  the  scope  of 
Harrison's  employment  to  put  up  Veares  to  drive  the  omnibus 
as  he  did.  If  it  was  not,  his  employers  are  not  liable.  It  is 
clear  that  it  is  not  prima  facie  within  the  scope  of  a  coachman's 
employment  to  delegate  the  duty  of  driving  to  other  persons. 
But  it  was  argued  that  circumstances  might  exist  which  would 
constitute  the  coachman  an  agent  of  necessity  on  behalf  of  his 
master  to  employ  some  one  else  to  drive,  and  that  under  such 
circumstances  he  would  have  authority  to  do  so.  To  constitute 
a  person  an  agent  of  necessity  he  must  be  unable  to  communi- 
cate with  his  employer ;  he  cannot  be  such  an  agent  if  he  is  in 
a  position  to  do  so.  The  impossibility  of  communicating  with 
the  principal  is  the  foundation  of  the  doctrine  of  an  agent  of 
necessity.  I  adopt  the  passage  in  Carver's  Carriage  of  Goods 
by  Sea,  s.  299,  where  he  says,  in  relation  to  the  sale  of  cargo  by 
the  master  of  a  ship  as  being  an  agent  of  necessity  :  "  If  there 
is  a  fair  expectation  of  obtaining  directions,  either  from  the 
owners  of  the  goods  or  from  agents  known  by  the  master  to  have 
authority  to  deal  with  the  goods,  within  such  time  as  would  not 
be  imprudent,  the  master  must  make  every  reasonable  endeavour 
to  get  those  directions,  and  his  authority  to  sell  does  not  arise 
until  he  has  failed  to  get  them."  The  county  court  judge  in 
stating  his  findings  of  fact  in  the  first  instance  did  not  specifi- 
cally find  that  there  was  a  necessity  for  the  delegation  of  the 
duty  of  driving  the  omnibus  to  Veares.  It  is  true  that  in  sub- 
sequently giving  judgment  he  says  that  it  was  necessary  that 
some  one  should  drive  the  omnibus  home,  but  he  does  not  seem 
to  me  to  have  applied  his  mind  to  the  question  as  to  what 
constitutes  an  agent  of  necessity.  The  mere  fact  that  somebody 
must  drive  the  omnibus  home,  which  is  obvious,  does  not  con- 
stitute the  driver  an  agent  of  necessity  to  employ  Veares  to  do 
so ;  and  I  think  that  on  the  facts  proved  there  is  no  evidence  that 
he  was  such  an  agent.  When  the  driver  was  ordered  to  desist 
from  driving  by  the  policeman,  the  omnibus  was  only  a  quarter 
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of  a  mile  from  the  defendants'  yard,  and  there  was  an  obvious      0.  A. 
possibility  of  communicating  with  the  employers  and  by  a  i895 
reasonable  endeavour  obtaining  their  directions  as  to  what  was  to  gwilliam 
be  done.    It  seems  to  me,  therefore,  that  there  was  no  evidence  ^^Jg^ 
to  shew  that  Harrison  was  an  agent  of  necessity  so  as  to  justify  ^  ^  j 
the  putting  up  Veares  to  drive  the  omnibus,  and  therefore,  it 
not  being  within  the  scope  of  his  employment  to  do  so,  the 
defendants  are  not  responsible  for  Veares'  negligence. 

EiGBY  L.J.  I  am  of  the  same  opinion.  The  county  court 
judge  appears  to  have  found  certain  facts  and  then  delivered  his 
judgment  on  the  question  of  law.  I  should  be  inclined  to  say 
that  he  deduced  the  existence  of  the  necessity  for  employing 
Veares  to  drive  the  omnibus  home  from  those  facts  rather  than 
found  the  existence  of  that  necessity  as  an  independent  fact ; 
but,  assuming  that  he  intended  to  find  it  as  a  fact,  I  should  say 
that  there  was  no  evidence  of  any  such  necessity  so  as  to  give 
authority  for  the  delegation  by  Harrison  of  his  duty  as  driver^ 
None  of  the  decisions  point  to  the  existence  of  such  an  authority, 
unless  there  be  a  necessity  for  it.  I  am  therefore  of  opinion  that 
this  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitor  for  plaintiff :  W,  E.  Aldis,  for  E,  Parry,  Birmingham, 
Solicitors  for  defendants :  T.  A.  Dennison  &  Co,,  for  Tanner, 
Birmingham, 

E.  L. 
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In  re  An  Aebiteation  between  JAMIESON  and  THE 
NEWCASTLE  STEAMSHIP  FKEIGHT  INSUEANCE 
ASSOCIATION. 

Insurance  {Marine)  —  Loss  of  Freight — Cancelling  of  Charter   —  Belay 
through  Perils  of  the  Sea — Frustration  of  Adventure. 

A  policy  of  insurance  upon  freight  contained  the  provision  "  no  claim 
arising  from  tlie  cancelling  of  any  charter  shall  be  allowed."  The  vessel  on 
her  way  to  the  port  of  loading  under  a  charterparty  was  so  delayed  by 
perils  of  the  sea  that  the  voyage  contemplated  by  the  charter  became 
impossible ;  but  no  agreement  to  set  aside  the  charter  was  made  by  the 
parties : — 

Seldi  reversing  the  judgment  of  a  Divisional  Court,  that  the  charter 
had  not  been  cancelled  within  the  meaning  of  the  provision,  and  that  the 
assured  was  entitled  to  recover  upon  the  policy. 

Appeal  from  the  judgment  of  a  Divisional  Court  (Charles  and 
Kennedy  JJ.)  upon  an  award  stated  by  an  arbitrator  in  the  form 
of  a  special  case. 

The  material  parts  of  the  special  case  are  fully  stated  in  the 
report  of  the  case  in  the  Divisional  Court.  (1) 

For  the  purposes  of  this  report,  the  facts  may  be  summarized 
as  follows : — 

The  claim  in  respect  of  which  the  dispute  arose  was  a  claim 
by  the  owner  of  a  steamship  against  an  insurance  association 
upon  a  marine  policy  of  insurance  on  freight.  It  was  a  time 
policy,  and  incorporated  the  rules  of  the  association.  The  risks 
insured  against  included  perils  of  the  sea,  and  by  rule  8  it  was 
provided  that  "  no  claim  arising  from  the  cancelling  of  any 
charter,  nor  for  loss  of  time  under  a  time  charter,"  should  be 
allowed.  On  October  10,  1893,  whilst  the  policy  was  in  force,  a 
charterparty  was  entered  into  by  the  owner  of  the  ship,  by  which 
the  ship  was  to  proceed  to  Kotka  and  there  load  a  cargo  for 
Honfleur.  The  charterparty  did  not  contain  any  provision  for 
cancellation  of  the  charter  if  the  ship  did  not  arrive  at  Kotka  by 

(1)  [1895]  1  Q.  B.  510. 
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a  certain  date.  On  October  14,  on  her  way  to  Kotka,  the  ship  C.  A. 
was  stranded  and  sustained  considerable  damage.    The  repair  of  1895 


this  damage  was  not  completed  until  December  11,  when  the      in  re 

port  of  Kotka  had  become  closed  for  the  winter  by  ice.  "^"^n^d*^^ 

In  answer  to  an  inquiry  by  the  charterers  on  October  26  Newcastle 
^  ^  Steamship 

whether  he  would  cancel  the  charterparty,  the  shipowner  refused  Fbeight 
to  do  so.    The  charterers  refused  to  load  the  ship,  and  forwarded  Association. 
their  cargo  by  another  steamer. 

The  arbitrator  found  that  on  October  14  the  ship  was  damaged 
by  perils  of  the  sea,  and  that  the  time  necessary  for  repairing 
the  damage  was  so  long  that  the  voyage  contemplated  by  the 
charterparty  became  in  a  commercial  sense  impossible,  and  that 
there  was  a  loss  of  freight  by  perils  insured  against,  in  respect  of 
which  the  shipowner  was  entitled  to  recover  a  certain  amount 
under  the  policy,  if  his  claim  was  not  a  claim  arising  from  the 
cancellation  of  a  charterparty  within  rule  8.  But  he  found  that, 
construing  the  words  of  rule  8  in  the  sense  in  which  they  would 
be  ordinarily  understood  by  men  of  business,  especially  having 
regard  to  the  object  of  the  words  in  question,  the  charterparty 
was  cancelled  within  the  meaning  of  the  rule.  He  therefore 
awarded  that,  subject  to  the  opinion  of  the  Court  on  the  after- 
mentioned  question,  the  shipowner  was  not  entitled  to  recover  on 
the  policy.  The  arbitrator  stated  that  no  witnesses  were  called 
before  him  to  prove  that  the  word  "  cancelled  "  had  any  tech- 
nical or  peculiar  meaning  in  shipping  or  insurance  business.  The 
question  for  the  Court  was  whether  the  claim  of  the  shipowner 
was  a  claim  arising  from  the  cancelling  of  a  charterparty  within 
the  meaning  of  rule  8. 

The  Divisional  Court  held  that  it  was. 


Bigham,  Q.C.,  and  Maurice  Hill,  for  the  shipowner.  There 
was  no  cancellation  of  the  charter  in  this  case.  The  clause  with 
regard  to  cancellation  of  the  charter  is  inserted  in  policies  on 
freight  to  meet  the  case  of  charters  which  contain  the  well- 
known  clause  entitling  the  charterer  to  cancel  the  charter  if  the 
ship  does  not  arrive  at  the  port  of  loading  by  a  certain  date. 
Cancellation  means  putting  an  end  to  the  contract  by  the  act  or 
agreement  of  the  parties.    That  may  occur  in  two  ways.  The 
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C.  A.  parties  may  agree  that  the  contract  shall  be  rescinded  ;  or  they 
1895      may  agree  at  the  time  of  making  it  that  in  a  certain  event  one 


In  re      of  the  parties  shall  have  a  right  to  rescind  it.    Here  there  was 
'^'^ajS^^    nothing  in  the  nature  of  a  rescission  by  agreement.    By  reason 

Newcastle  of  a  peril  insured  against  the  performance  of  the  contract  became 
Steamship  ox 

Feeight    impossible,  and  the  freight  was  in  consequence  lost.    There  was 
ii^ooiATioN.  therefore  a  loss  within  the  terms  of  the  policy,  and  the  clause  as 
to  cancellation  of  a  charter  did  not  apply. 

Finlay,  Q.C.,  and  Scriitton,  for  the  insurance  association.  The 
word  "cancellation"  is  not  confined  to  a  setting  aside  by  the 
act  of  the  parties.  The  contention  made  on  behalf  of  the  ship- 
owner gives  no  meaning  whatever  to  the  clause  with  regard  to 
cancellation  of  a  charter.  It  is  suggested  that  the  clause  was 
inserted  to  meet  the  case  of  charters  which  give  the  charterer  an 
option  to  cancel  the  charter  in  the  event  of  the  ship's  not 
arriving  at  the  port  of  loading  by  a  certain  day ;  but  a  loss  of 
freight  by  reason  of  the  charterer's  exercise  of  that  option  is  not 
a  loss  by  perils  of  the  sea,  and  would  not  be  covered  by  the 
policy  :  Mercantile  Steamship  Company  v.  Tyser.  (1)  Therefore 
the  clause  is  not  necessary  for  that  purpose.  Nor  could  a  loss  of 
freight  by  reason  of  an  agreement  to  cancel  the  charter  be 
within  the  policy,  because  such  a  loss  could  not  be  a  loss  by  a 
peril  of  the  sea.  Assuming  that  "  cancellation "  involves  an 
agreement  of  the  parties,  the  term  is  not  confined  to  cases  of 
cancellation  by  express  agreement :  AdamsoriY,  Newcastle  Steam- 
ship Freight  Insurance  Association,  (2)  What  difference  can 
there  be  for  this  purpose  between  an  express  agreement  that  in 
a  certain  event  the  charterparty  shall  come  to  an  end  and  an 
agreement  implied  by  law  that  it  shall  do  so  ?  The  law  implies 
an  agreement  that,  if  the  mercantile  adventure  is  frustrated  by 
delay  occasioned  by  a  peril  of  the  sea,  the  charterparty  shall  be 
at  an  end.  The  word  "  cancel "  for  this  purpose  merely  means 
"  annul." 

Maurice  Hill,  in  reply. 

Lord  Esher  M.E.    In  this  case  a  shipowner  claimed  against 
an  insurance  club  on  a  policy  of  insurance  on  freight ;  and  the 
(1)  7  Q.  B.  D.  73.  (2)  4  Q.  B.  D.  462. 
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question  is  whether  under  the  following  circumstances  he  is  C.  A. 
entitled  to  recover.  1895 


The  ship  was  chartered  by  a  charterparty  which  did  not  con-  j.g 

tain  the  well-known  clause  inserted  in  many  charterparties  ''^'^™°^ 

to  the  effect  that,  if  the  ship  does  not  arrive  at  the  port  of  Newcastle 

.  Steamship 
loading  by  a  certain  date,  it  shall  be  in  the  power  of  the  Fkeight 

charterer  to  cancel  the  charter.  The  ship  sailed  for  the  port  of  association. 
loading,  and  while  on  her  way  there  was  stranded  and  seriously  j^^^,^  Esher  m  r. 
damaged ;  and  it  took  so  long  to  repair  her  that  the  mercantile 
adventure  contemplated  by  the  charterparty  became  impossible, 
so  that  the  charterers  could  not  load  the  ship  nor  the  shipowner 
€arry  the  cargo  on  that  adventure.  It  was  put  an  end  to  by 
reason  of  perils  of  the  sea.  Consequently,  unless  there  was  some 
special  stipulation  to  prevent  the  policy  from  applying,  there 
was  a  clear  loss  of  the  chartered  freight  by  perils  of  the  sea 
within  the  meaning  of  the  policy.  The  underwriters  rely  on  the 
clause  which  provides  that  "  no  claim  arising  from  the  cancelling 
of  any  charter  "  shall  be  allowed.  They  contend  that  within  the 
meaning  of  that  clause  this  charter  was  cancelled.  This  policy 
must  be  construed  according  to  the  ordinary  rule  applicable  to 
the  construction  of  contracts,  namely,  that  the  words  used  must 
be  construed  in  accordance  with  their  ordinary  business  sense  in 
the  English  language,  unless  there  is  some  absolute  necessity  to 
the  contrary.  What  is  the  ordinary  business  meaning  of  the 
word  "  cancel "  in  the  English  language  ?  If  there  is  no  stipu- 
lation in  the  contract  with  reference  to  cancellation,  neither 
party  alone  can  cancel  the  contract ;  it  can  only  be  cancelled  by 
mutual  consent  of  both  parties.  In  some  cases  charters  contain 
what  is  known  as  a  cancelling  clause.  In  such  cases  both  parties 
agree  beforehand  that  that  shall  be  part  of  the  contract;  but 
from  a  business  point  of  view  it  would  be  said  that  the  effect  of 
it  is  that,  if  the  ship  does  not  arrive  at  the  port  of  loading  by  a 
certain  date,  the  charterer,  without  any  further  consent  of  the 
shipowner,  although  the  latter  be  desirous  of  having  the  ship 
loaded,  may  cancel  the  charter.  The  term  "cancel"  is  used 
there,  because  both  parties  have  agreed  beforehand  that  in  the 
given  event  the  charter  may  be  cancelled.  In  such  a  case,  if 
the  ship  is  so  delayed,  whether  by  a  peril  of  the  sea  or  by  any 
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C.  A.  other  cause,  that  she  does  not  reach  the  loading  port  by  the  date 
1895      specified,  the  charterer  is  at  liberty  to  cancel  the  charter,  but  is 


nre      not  bound  to  do  so.     But  when  the  circumstances  give  the 
''^^ajS^^    charterer  an  option  whether  he  will  cancel  the  charter  or  not, 
^FBEiIm?  the  cancellation  is  an  act  of  his  own  will.    But  in  this  case,  even 
^NsuRANCE  if  this  charter  had  contained  a  cancelling  clause,  would  the 
— .    '  charterers  have  had  any  option  in  the  matter  ?    The  finding  of 
■  the  arbitrator  is  that  the  mercantile  adventure  contemplated  by 
the  charter  was  at  an  end.    If  so,  it  was  impossible  for  the 
charterers  to  load  and  for  the  shipowner  to  carry  goods  under 
that  charter,  though  they  might  of  course  make  a  fresh  agree- 
ment to  load  and  carry  goods  on  the  terms  contained  in  the 
former  charter.    They  were  therefore  neither  of  them  in  a  posi- 
tion to  talk  about  cancelling  the  charter  or  to  agree  to  cancel  it. 
It  was  gone  by  reason  of  such  a  delay  having  taken  place  through 
perils  of  the  sea  that  the  mercantile  adventure  was  at  an  end. 
Under  these  circumstances  could  anybody  say  that,  according  to 
the  ordinary  business  meaning  of  language,  this  charter  was 
cancelled  ?    It  was  not  put  an  end  to  either  by  the  will  of  the 
charterer  or  by  the  agreement  of  both  parties.    That  being  so  I 
do  not  think  there  was  any  cancellation  of  the  charter.  The 
loss  was  one  occasioned  directly  by  a  peril  of  the  sea,  and  was 
not  within  the  exception  created  by  the  clause  of  the  policy 
upon  which  the  underwriters  rely;  and  therefore  the  policy 
applies  and  the  shipowner  is  entitled  to  succeed.    For  these 
reasons  I  think  the  judgment  of  the  Divisional  Court  should  be 
reversed. 


A.  L.  Smith  L.J.  In  this  case  a  claim  is  mad^  by  a  ship- 
owner against  underwriters  upon  a  time  policy  upon  freight. 
He  alleges  that  he  lost  his  chartered  freight  during  the  time 
covered  by  the  policy  by  a  peril  of  the  sea,  and  therefore  there 
was  a  loss  covered  by  the  policy.  The  underwriters  rely  on  a 
clause  in  the  policy  which  provides  that  "  no  claim  arising  from 
the  cancelling  of  any  charter  nor  for  loss  of  time  under  a  time 
charter  "  shall  be  allowed,  and  they  say  that  under  the  circum- 
stances of  this  case  there  was  a  cancellation  of  the  charter  within 
the  meaning  of  that  clause.    The  question  is  whether  they  have 
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made  that  out.  The  facts  upon  which  that  question  depends  are  0.  A. 
these.    The  shipowner  had  chartered  his  ship  to  carry  a  cargo  1895 


re 


from  Kotka  to  Honfleur  at  an  agreed  freight.    While  the  ship  in 
was  sailing  to  Kotka  she  was  so  much  damaged  through  perils  ^^^^^^^^ 

of  the  sea  that  she  was  unable  to  fulfil  her  ensrasrement,  and,  Newcastle 

,  ,  Steamship 

according  to  the  doctrine  laid  down  in  Jackson  v.  TJmon  Marine  Feeight 
Insurance  Co.  (1),  the  mercantile  adventure  being  thereby  frus-  Association. 
trated,  the  shipowner  was  not  bound  to  proceed  with  the  voyage,  A.L.s^hL.j. 
and  the  charterers  were  not  bound  to  load  the  ship.  It  is  argued 
that  under  these  circumstances  the  charter  was  cancelled  within 
the  meaning  of  the  clause.  I  agree  that,  if  a  clause  in  a  docu- 
ment is  perfectly  clear  according  to  the  grammatical  meaning 
of  the  language  used,  it  is  not  legitimate  to  consider  the  conse- 
quences of  construing  it  according  to  that  meaning.  But  it  is 
quite  permissible  to  consider  the  results  of  construing  this  clause 
according  to  the  contention  of  the  underwriters,  for  the  question 
is  what  is  the  meaning  of  "  cancelling  "  in  it.  It  was  not  denied 
that,  if  the  ship  were  prevented  by  perils  of  the  sea  from  getting 
to  the  port  of  loading  by  reason  of  her  going  to  the  bottom  on 
her  way  there,  the  underwriters  would  be  liable.  Why  so,  if  their 
present  contention  is  correct  ?  for  why  should  they  not  be  entitled 
to  argue  that  in  that  case  also  the  freight  was  lost  by  a  cancel- 
lation of  the  charter  ?  It  is  obvious  that  in  that  case  the  freight 
would  be  lost  simply  because  it  was  rendered  impossible  for  the 
ship  to  carry  out  the  voyage  by  perils  of  the  sea,  as  in  the 
present  case  the  contemplated  voyage  is  frustrated,  and  I  cannot 
see  any  real  distinction  between  the  one  case  and  the  other.  The 
ship  here,  instead  of  going  to  the  bottom,  became  so  much 
damaged  that  she  could  not  continue  the  voyage  till  after  so 
long  a  delay  that  the  mercantile  adventure  was  frustrated. 
What  is  the  difference  between  the  two  cases  for  this  purpose  ? 
I  cannot  see  that  in  either  case  there  is  any  cancellation  of  the 
charter  within  the  meaning  of  the  clause.  The  peril  of  the  sea 
in  each  case  has  caused  the  loss  of  the  chartered  freight.  I  think 
that  cancellation  of  the  charter  means  rescission  of  it  by  reason 
of  an  agreement  of  the  parties  in  that  behalf.  I  am  fortified  in 
this  conclusion  by  the  second  part  of  the  clause,  which  relates  to 
(1)  L.  E.  10  C.  P.  125. 


96  QUEEN'S  BENCH  DIVISION.  [1895] 

0,  A.      loss  of  time  under  a  time  charter.    Such  loss  of  time  can  only  be 
1895      by  reason  of  an  agreement  between  the  charterer  and  the  ship- 
Inre      owner.    What  this  last  clause  means  is  that,  if  under  a  time 
"^^AND^^    charter  the  ship  is  laid  up,  and  by  agreement  time  is  then  not  to 
Iteamship  underwriters  will  not  be  responsible  for  loss  of  freight 

Fkeight  arising  therefrom.  I  read  the  first  part  of  the  clause  as  indicat- 
AssociATioN.  iug  a  similar  agreement  for  cancellation  of  the  charter.  It 
A.L.'smithL.j.  seems  to  me  that  the  meaning  given  to  the  word  "cancel"  in 
the  judgment  of  the  Divisional  Court  would  import  that  it 
includes  all  cases  in  which  the  charter  has  ceased  to  have  any 
effective  existence.  But  that  construction  would  obviously  be 
too  wide,  because  it  would  cover  the  case  of  a  total  loss  of  the 
ship  by  perils  of  the  sea  on  her  way  to  the  port  of  loading. 
For  these  reasons  I  do  not  think  that  there  was  a  cancellation 
of  the  charter  within  the  meaning  of  the  clause  relied  upon  by 
the  underwriters,  and  the  appeal  should  be  allowed. 


EiGBY  L.J.  I  am  of  the  same  opinion.  The  only  question  is 
as  to  the  meaning  of  the  word  "  cancelling  "  in  this  policy.  The 
arbitrator  has  found  in  the  case  that,  construing  the  words  of 
rule  8  in  the  sense  in  which  they  would  ordinarily  be  understood 
by  men  of  business,  especially  having  regard  to  the  object  of  the 
words  in  question,  the  charterparty  was  cancelled  within  the 
meaning  of  the  rule  ;  but  he  submits  the  question  whether  that 
is  so  for  determination  by  the  Court,  and  makes  an  alternative 
finding  as  to  the  amount  recoverable  in  the  event  of  the  Court 
not  agreeing  with  his  view.  He  further  states  that  no  witnesses 
were  called  to  shew  that  the  word  "  cancelled  "  had  any  technical 
or  peculiar  meaning  in  shipping  or  insurance  business.  We 
must  therefore  consider  what  the  meaning  of  the  word  is  accord- 
ing to  the  ordinary  use  of  language.  If  events  happened  that 
induced  the  parties  to  agree  to  put  an  end  to  the  charter,  or,  if 
by  pre-arrangement  in  a  certain  event  one  party  was  to  be 
entitled  to  put  an  end  to  it,  and  did  so,  then  it  might  properly 
be  said  to  be  cancelled.  But  there  are  other  matters  by  which 
a  charterparty  may  be  put  an  end  to  and  a  loss  of  the  freight 
thereby  occasioned  which  are  clearly  not  cancellation.  In  the 
present  case  the  arbitrator  finds  that  the  ship  was  damaged  by  a 
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sea  peril,  and  the  time  taken  in  repairing  her  was  so  long  that  C.  A. 

the  adventure  became  in  a  mercantile  sense  impossible,  because  1895 

the  port  of  loading  was  closed  for  the  winter  by  ice.    Assuming  ~i~ 

that  "  cancelling  "  means  something  done  by  agreement  of  the  "^"^^^^^^ 

parties,  it  is  clear  from  the  correspondence  set  out  in  the  case  Newcastle 

that  the  shipowner  refused  to  agree  to  cancel  the  charter.    It  Freight 

appears  to  me  that  there  was  no  cancellation  of  the  charter  JgsoofATioN 
within  the  meaning  of  rule  8,  and  therefore  judgment  ought  to 
be  given  that  the  shipowner  is  entitled  to  recover  the  amount 
mentioned  in  the  alternative  finding  of  the  arbitrator. 

Appeal  allowed. 

Solicitors  for  shipowner :  Botterell  &  Boche. 
Solicitors  for  insurance  association  :  Thomas  Cooper  &  Co. 

E.  L. 


Rigby  L..T. 


[IN  THE  COURT  OF  APPEAL.]  O,  A„ 


ABBOTT  &  CO.  V,  WOLSEY. 

Sale  of  Goods — Acceptance — "  Act  which  recognises  a  pre-existing  Contract  of 
■     SaW— Statute  of  Frauds— Sale  of  Goods  Act,  1893  (56  &  57  Vict.  c.  71) 
s.  4,  sub-s.  1,  3. 

Where  goods  sold  were  delivered  to  the  buyer,  who  took  a  sample  from 
them,  and,  after  examining  it,  said  that  the  goods  were  not  equal  to  his 
sample,  and  that  he  would  not  have  them : — 

Eeld,  that  there  was  evidence  of  an  act  done  by  him  in  relation  to  the 
goods  which  recognised  a  pre-existing  contract  of  sale,  and  therefore 
evidence  of  an  acceptance  within  the  meaning  of  s.  4  of  the  Sale  of  Goods 
Act,  1893. 

Appeal  from  the  judgment  of  a  Divisional  Court  (Wills  and 
Wright  JJ.)  allowing  an  appeal  from  the  Wandsworth  County 
Court. 

The  action  was  brought  to  recover  damages  for  non-acceptance  of 
hay  alleged  to  have  been  sold  by  the  plaintiffs  to  the  defendant. 

The  facts  so  far  as  material  were  as  follows. 

The  plaintiffs  on  July  13,  1894,  sold  to  the  defendant  twenty 
tons  of  Dutch  hay,  to  be  delivered  at  defendant's  wharf  at  Nine 
Elms,  "  barge  to  be  alongside  on  or  before  July  21,  1894,  or 
order  cancelled."    There  was  no  memorandum  in  writing  of  the 

YoL.  II.  1895.  H  2 


1895 
May  16. 
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C.  A.      contract  signed  by  the  defendant,  or  an  agent  on  his  behalf. 
1895      The  barge  was  not  alongside  the  defendant's  wharf  by  July  21, 
Abbott     and  on  August  4  the  plaintiffs  sent  a  messenger  to  the  defendant 
*         to  ask  whether  he  would  then  accept  the  hay.    The  defendant 
WoLSEY.    said  that  he  would  take  the  hay  if  the  barge  was  alongside  his 
wharf  by  August  8.    The  barge  was  alongside  on  that  day,  and 
the  plaintiffs'  lighterman  handed  to  a  servant  of  the  defendant 
a  receiving  note  for  the  hay,  which  was  not  returned.  The 
defendant  came  on  board  the  barge,  took  a  sample  of  the  hay, 
and,  after  examining  it,  said,  "  The  hay  is  not  to  my  sample,  and 
I  shall  not  have  it."    It  was  contended  for  the  plaintiffs  that 
there  was,  and  for  the  defendant  that  there  was  not,  an  accept- 
ance by  the  defendant  of  the  hay  within  the  meaning  of  the 
Sale  of  Goods  Act,  1893,  s.  4. 

The  county  court  judge  gave  judgment  for  the  plaintiffs,  but 
the  Divisional  Court  on  appeal  reversed  his  decision.  (1) 

Channell,  Q»C.,  and  H,  A,  For  man,  for  the  plaintiffs.  There 
was  evidence  of  ,an  act  done  by  the  defendant  in  relation  to  the 
goods,  which  recognised  a  pre-existing  contract  of  sale.  If  there 
was  such  evidence,  the  Divisional  Court  had  no  jurisdiction  to 
review  the  finding  of  the  county  court  judge  upon  it.  [They 
were  stopped  by  the  Court.] 

Witt,  Q.Cf  and  Fraser  Macleod,  for  the  defendant.  There  was 
no  evidence  of  an  acceptance  of  the  hay  within  the  meaning  of 
s.  4,  sub-s.  3,  of  the  Sale  of  Goods  Act,  1893.  That  Act  codifies 
the  law  as  it  existed  before  the  Act,  and  therefore  the  decisions 
under  the  Statute  of  Frauds  are  applicable.  Taylor  v.  Smith  (2) 
shews  that  there  was  no  acceptance  in  this  case.    In  that  case 

(1)  Sale  of  Goods  Act,  1893  (56  &  57  tract  be  made  and  signed  by  the  party 

Vict.  c.  71),  s.  4  : —  to  be  charged  or  his  agent  in  that 

"  (1.)  A  contract  for  the  sale  of  any  behalf." 
goods  of  the  value  of  ten  pounds  or  "  (3.)  There  is  an  acceptance  of 
upwards  shall  not  be  enforceable  by  goods  within  the  meaning  of  this  sec- 
action  unless  the  buyer  shall  accept  tion  when  the  buyer  does  any  act  in 
part  of  the  goods  so  sold,  and  actually  relation  to  the  goods  which  recognises 
receive  the  same,  or  give  something  a  pre-existing  contract  of  sale  whether 
in  earnest  to  bind  the  contract,  or  in  there  be  an  acceptance  in  performance 
part  payment,  or  unless  some  note  or  of  the  contract  or  not." 
memorandum  in  writing^  of  the  con-  (2)  [1893]  2  Q.  B.  65. 
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Kay  L.J.  says:  "What  the  defendant  did,  immediately  after  C. A. 
examining  the  goods,  having  been  to  refuse  them,  how  can  it  be  1895 
said  that  he  accepted  them?"  Page  v.  Morgan  (1)  is  di^tin-  abbott 
guishable,  for  there  the  purchaser  did  more  than  merely  inspect 
the  goods :  he  had  some  of  them  taken  into  his  mill.  Sub-s.  3  Wolsey. 
of  s«  4  speaks  of  an  "  act "  which  recognises  a  pre-existing 
contract  of  sale.  Therefore  words  recognising  such  a  contract 
will  not  sujBfice.  There  must  be  such  an  act  as  in  itself,  apart 
from  words,  recognises  a  pre-existing  contract.  The  legislature 
distinguishes  in  this  respect  between  an  acceptance  for  the 
purpose  of  satisfying  the  Statute  of  Frauds  and  an  acceptance 
which  precludes  the  buyer  from  rejecting  the  goods.  By  s.  35 
of  the  Sale  of  Goods  Act,  1893,  which  deals  with  the  latter  sort 
of  acceptance,  an  intimation  of  acceptance  by  words  is  sufficient. 
There  must  be  such  an  act  as  is  only  consistent  with  a  pre- 
existing contract.  The  mere  act  of  inspecting  the  goods  is  not 
such  an  act.  It  is  not  enough  that  there  should  be  an  act 
which  may  be  referable  to  a  pre-existing  contract.  If  the  act 
is  consistent  with  the  non-existence  of  a  pre-existing  contract,  it 
is  not  sufficient  to  constitute  an  acceptance  within  the  section. 
The  defendant  in  this  case  may  have  examined  the  goods  to  see 
whether  he  would  buy  them  apart  from  any  pre-existing  contract. 
The  words  "  not  equal  to  my  sample  "  may  merely  have  meant 
that  the  hay  was  not  up  to  his  standard. 

Lord  Esher  M.K.  The  question  raised  in  this  case  was 
whether  there  had  been  an  acceptance  of  the  hay  within  the 
-  meaning  of  the  Sale  of  Goods  Act,  1893,  s.  4,  sub-s.  3.  No 
question  was  raised  as  to  whether  there  had  been  a  delivery  of 
the  goods  or  not.  On  an  appeal  from  a  county  court  the  only 
jurisdiction  which  the  Court  has  is  to  determine  some  question 
of  law  which  was  raised  before  the  county  court  judge.  The 
only  question  of  law  before  the  Court  is,  not  whether  there  was 
an  acceptance  of  the  goods  within  the  statute,  but  whether  there 
was  evidence  on  which  the  county  court  judge  might  properly 
find  that  there  was  such  an  acceptance.  Cases  have  been  cited 
which  were  decided  before  the  passing  of  the  Sale  of  Gjods  Act, 

(1)  15  Q.  B.  D.  228. 
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C.  A.  1893.  It  may  be  that  the  decisions  on  the  subject  were  not  quite 
1895  consistent;  but,  assuming  that  to  be  so,  it  is  now  immaterial, 
Abbott  for  the  legislature  have  undertaken  to  determine  which  of  the 
decisions  was  correct.  The  statute  was  passed  to  declare  the 
^^^OLSEY.  law.  We  are  bound  by  it,  and  can  look  to  nothing  else.  Con- 
Lord  Es'aev  M.E.  trastiug  s.  4,  sub-s.  3,  with  s.  35  of  the  Act,  the  meaning  of  the 
former  seems  to  me  very  clear.  The  effect  of  the  Statute  of 
Frauds  was  that  certain  conditions  had  to  be  fulfilled  before  a 
contract  for  the  sale  of  goods  of  the  value  of  ten  pounds  or 
upwards  could  be  enforced  by  action.  If  there  was  no  written 
memorandum  of  the  contract,  and  if  none  of  the  other  matters 
mentioned  in  the  statute  existed,  the  Court  could  not  inquire 
further  into  the  question  whether  there  was  a  contract  or  not . 
If  there  was  a  memorandum  in  writing  of  the  contract  signed  by 
the  party  to  be  charged  or  his  agent,  the  statute  was  satisfied. 
There  was  another  way  in  which  the  statute  might  be  satisfied, 
and  the  Court  enabled  to  hold  that  there  was  a  contract,  although 
there  was  no  written  memorandum,  namely,  by  proof  that  the 
goods  had  been  delivered  by  the  seller  and  accepted  by 
the  purchaser.  Mere  delivery  to  the  purchaser  was  not  equi- 
valent to  acceptance  by  him.  But  it  is  clear  that  the  term 
"acceptance"  is  used  in  two  senses.  The  acceptance  that 
satisfies  the  Statute  of  Frauds  and  the  acceptance  that  binds 
the  purchaser  to  pay  for  the  goods  are  different  things.  When 
s.  4,  sub-s.  3,  is  contrasted  with  s.  35  of  the  Sale  of  Groods  Act, 
1893,  it  is  obvious  that  the  statute  recognises  this  difference. 
The  acceptance  under  s.  4  is  such  an  acceptance  as  will  shew  the 
existence  of  a  contract  which  the  Court  may  enforce.  Sub-s.  3 
of  s.  4  provides  that  there  shall  be  an  acceptance  of  goods  within 
the  meaning  of  the  section  when  the  buyer  does  any  act  in 
relation  to  the  goods  which  recognises  a  pre-existing  contract 
of  sale,  whether  there  is  an  acceptance  in  performance  of  the 
contract  or  not.  The  acceptance  described  in  s.  35  which  is  to 
bind  the  purchaser  to  pay  for  the  goods  is  a  different  thing. 
The  only  question  here  is  as  to  the  existence  of  the  kind  of 
acceptance  mentioned  in  s.  4.  Therefore,  the  observations  of 
judges  which  have  been  cited  to  the  effect  that  a  purchaser 
cannot  be  held  to  accept  goods  when  he  says  that  he  rejects 
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them  seem  to  me  beside  the  mark.    In  the  case  before  us  the      o.  A. 
goods  are  sent  to  the  defendant  with  a  delivery  note,  which  is  an  is95 
intimation  by  the  seller  that  he  is  delivering  the  goods  under  a  abbott 
contract.    The  defendant  keeps  the  note,  which  is  a  recognition  ^ 
that  there  is  to  be  such  a  delivery  ;  and  the  question  is  whether  Wolsey, 
there  is  an  acceptance  by  him.    The  goods  being  so  delivered.  Lord  Esher,  m  e. 
the  defendant  proceeds  to  inspect  them.    It  may  be  that  mere 
inspection  would  not  amount  to  an  act  which  recognises  a  pre- 
existing contract ;  but,  if  the  defendant  does  an  act,  and  uses 
words  with  regard  to  that  act,  those  words  are  material  as 
explaining  the  act  and  shewing  the  nature  of  it.    Here  the 
defendant  took  what  is  known  in  business  as  a  sample.  He 
not  only  took  that  sample,  but  he  said  that  it  was  not  equal  to 
his  sample ;  by  which  he  must  have  meant  some  sample  previously 
given  to  him  in  connection  with  a  contract  for  the  sale  of  hay. 
He  did  not  take  the  sample  merely  in  order  to  inspect  the 
quality  of  the  hay,  but  to  see  whether  it  was  equal  in  quality  to 
another  sample.    I  think  that  that  act  of  taking  a  sample  as 
explained  by  the  words  which  accompanied  it  was  an  act  which 
recognised  a  pre-existing  contract ;  at  all  events,  it  was  evidence 
upon  which  the  county  court  judge  might  properly  come  to  the 
conclusion  that  the  sample  was  taken  as  a  bulk  sample  to  be 
compared  with  a  former  sample  given  in  connection  with  a 
contract  for  the  sale  of  the  hay,  and  therefore  that  the  act  of 
taking  it  was  a  recognition  of  an  existing  contract  for  the  sale  of 
the  hay.    The  only  question  which  we  have  jurisdiction  to 
determine  is  whether  there  was  such  evidence  or  not.    If  there 
was,  we  cannot  overrule  the  finding  of  the  county  court  judge. 
For  these  reasons  I  think  the  appeal  must  be  allowed. 

A.  L.  Smith  L.J.  I  agree.  In  this  case  the  action  was  for 
non-acceptance  of  goods,  and  there  was  no  memorandum  in 
writing  of  the  contract  for  the  sale  signed  by  the  defendant  or 
his  agent.  That  being  so,  the  point  raised^is  whether  there  has 
been  an  acceptance  of  the  goods  within  s.  4  of  the  Sale  of  Goods 
Act,  1893,  It  does  not  appear  to  have  been  disputed  that  there 
was  an  actual  receipt  of  the  goods  by  the  defendant,  and  no 
point  has  been  raised  with  regard  to  that.    The  jurisdiction  of 
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C.  A.  the  Queen's  Bencli  Division  upon  appeals  from  county  courts  is 
1895  confined  to  questions  of  law,  and  if  there  is  any  reasonable  evi- 
Abbott  dence  upon  which  the  finding  of  a  county  court  judge  can  be 
supported,  the  legislature  has  not  given  the  Queen's  Bench 
WoLSEY.  Division  jurisdiction  to  overrule  that  finding.  The  only  question 
A.  L.  Smith  L.J.  of  law,  therefore,  which  arises  in  this  appeal  is  whether  there  was 
any  evidence  upon  which  the  county  court  judge  could  reasonably 
find  that  there  was  an  acceptance  of  the  goods  within  the  meaning 
of  s.  4  of  the  Sale  of  Goods  Act,  1893.  It  is  not  necessary  to  go 
back  to  the  decisions  prior  to  the  Act,  nor  to  the  case  of  Taylor 
V.  Smith  (1),  in  which  Lord  Herschell  held  that  mere  inspection 
would  not  suffice,  because  the  Act  has  codified  the  law,  and  has 
expressly  enacted  what  shall  be  a  sufficient  acceptance  for  this 
purpose.  Sect.  4,  sub-s.  1,  provides  that  a  contract  for  the  sale 
of  goods  of  the  value  of  ten  pounds  or  upwards  shall  not  be 
enforceable  by  action  unless  (among  other  things)  the  buyer  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same. 
This  section,  however,  does  not  stop  there,  but  on  account  of 
the  prior  decisions  on  the  subject  it  goes  on  to  provide  in 
sub-s.  3  that  there  shall  be  an  acceptance  of  goods  within  the 
meaning  of  the  section  when  the  buyer  does  any  act  in  relation  to 
the  goods  which  recognises  a  pre-existing  contract  of  sale,  whether 
there  be  an  acceptance  in  performance  of  the  contract  or  not. 
The  question  what  shall  be  an  acceptance  in  performance  of  the 
contract  is  dealt  with  by  s.  35,  and  we  have  nothing  to  do  with 
that.  The  question,  therefore,  which  we  have  to  decide  is 
whether  there  is  any  evidence  of  an  act  done  by  the  defendant 
in  relation  to  the  goods  which  recognised  a  pre-existing  con- 
tract of  sale.  It  appears  to  me  to  have  been  proved  that  there 
was  in  this  case  a  parol  contract  to  take  delivery  of  the  hay  on 
July  21,  which  was  afterwards  altered  by  parol  to  a  contract  to 
take  delivery  if  it  was  delivered  by  August  8.  It  was  delivered 
by  that  date.  The  defendant  thereupon  went  to  the  place  where 
the  hay  was  and  took  a  sample  of  it,  and  upon  so  doing  said 
that  it  was  not  equal  to  his  sample,  and  he  would  not  have 
it.  The  question  is  whether  the  act  of  taking  the  sample  accom- 
panied by  that  declaration  was  evidence  upon  which  the  county 
(1)  [1893]  2  Q.  B.  65, 
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court  judge  could  reasonably  find  that  an  act  was  done  by  the  o.  A. 

defendant  in  relation  to  the  goods  which  recognised  a  pre-  i895 

existing  contract  of  sale.    It  seems  to  me  impossible  to  answer  abbott 

that  question  otherwise  than  in  the  affirmative.    The  county  ^^'^ 

court  judge  having  so  found,  the  Divisional  Court  had  no  juris-  Wolsey. 
diction  to  overrule  his  finding,  there  being  reasonable  evidence  to 
support  it.    I  therefore  think  that  the  appeal  should  be  allowed. 

EiGBY  L.J.  I  am  of  the  same  opinion.  The  Sale  of  Goods 
Act,  1893,  following  the  provisions  of  the  Statute  of  Frauds, 
makes  mere  oral  contracts  for  the  sale  of  goods  of  the  value  of 
ten  pounds  or  upwards  not  enforceable  by  action,  unless  certain 
acts  are  done  having  reference  to  the  contract. 

The  question  in  this  case  was  whether  there  was  an  acceptance 
of  the  goods  by  the  buyer,  which  by  sub-s.  3  of  s.  4  means  any 
act  done  by  him  in  relation  to  the  goods  which  recognises  a  pre- 
existing contract  of  sale.  What  are  the  facts  of  the  case  ?  The 
hay  was  sent  to  the  defendant's  wharf,  and  with  it  was  sent  a 
receiving  note.  He  was  told  by  that  note  who  was  sending  the 
hay,  and  must  have  known  from  its  terms  that  it  imported  a 
delivery  of  the  hay  under  a  previous  contract,  not  an  offer  of  it 
for  sale.  Thereupon  the  defendant  takes  a  sample  of  the  hay 
and  inspects  it,  which  is  certainly  an  act  done  in  relation  to  the 
goods ;  and  then  he  explains  by  contemporaneous  words  the  act 
he  is  doing.  The  effect  of  what  he  says  is  that  he  is  inspecting 
the  hay  in  order  to  see  whether  it  is  equal  to  sample.  The  mere 
words  would  as  such  produce  no  effect;  but  an  act  done  in 
relation  to  the  goods  which  recognises  a  pre-existing  contract  of 
sale  is  sufficient.  In  this  respect  the  provision  of  s.  4,  sub-s.  3, 
differs  from  that  of  s.  35,  which  deals  with  acceptance  in  per- 
formance of  the  contract,  and  provides  that  such  acceptance 
may  be  not  only  by  acts,  but  by  intimation  to  the  seller  that  the 
goods  are  accepted.  I  think  there  was  clearly  evidence  of  an 
acceptance  of  the  hay  within  the  meaning  of  s.  4  of  the  Act. 

Ap2>6ctl  allowed. 

Solicitor  for  plaintiffs :  W,  Batham, 
Solicitor  for  defendant :  Henry  FosJcett 

E.  L. 
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1895      THE  VESTKY  OF  THE  PAEISH  OF  ST.  LEONAED, 
SHOKEDITCH  v.  THE  LONDON  COUNTY  COUNCIL. 

Poor-rate — Deficiency  in  Hates  where  Property  taken  hy  Promoters  of  Under- 
taking— Owners  Compounding — Liahility  of  Promoters — Lands  Clauses 
Consolidation  Act,  1845  (8  cfc  9  Vict.  c.  18),  s.  133 — Poor  Bate  Assess- 
ment and  Collection  Act,  1869  (32  &  33  Vict.  c.  41),  s.  3. 

By  s.  133  of  the  Lands  Clauses  Consolidation  Act,  1845,  the  promoters 
of  an  undertaking,  who  have  become  possessed  by  virtue  of  that  or  the 
special  Act  of  lands  liable  to  be  assessed  to  the  poor-rate,  shall  from  time 
to  time,  until  the  works  be  completed  and  assessed  to  the  poor-rate,  "  be 
liable  to  make  good  the  deficiency  "  in  the  assessments  for  the  poor-rate 
by  reason  of  such  lands  having  been  taken  for  the  purposes  of  the  works ; 
"  and  such  deficiency  shall  be  computed  according  to  the  rental  at  which 
such  lands,  with  any  building  thereon,  were  valued  or  rated  at  the  time  of 
the  passing  of  the  special  Act." 

The  owners  of  houses  on  land  taken  by  the  promoters  of  an  undertaking 
for  the  purposes  of  their  works  had  made  agreements  under  s.  3  of  the 
Poor  Kate  Assessment  and  Collection  Act,  1869,  with  the  rating  authority 
of  the  district  to  pay  the  rates  instead  of  the  occupiers,  subject  to  being 
allowed  a  deduction  of  25  per  cent,  from  the  amount  of  such  rates,  and 
those  agreements  were  in  force  when  the  promoters  took  the  land : — 

Held  that,  on  the  true  construction  of  s.  133,  the  deficiency  which  the 
promoters  were  liable  to  make  good  must  be  computed  having  regard  to  the 
rateable  value  at  the  time  the  special  Act  was  passed,  and  that  they  were 
not  entitled  to  claim  the  deduction  of  25  per  cent,  from  the  amount  of  the 
rates  levied  according  to  that  value. 

Special  case  stated  in  an  action. 

The  facts  stated  in  the  case  were,  so  far  as  they  are  material 
for  the  purposes  of  this  report,  as  follows. 

The  plaintiffs  under  a  local  Act  have  power  to  levy  in  the 
parish  of  St.  Leonard,  Shoreditch,  certain  rates  for  the  relief  of 
the  poor  of  that  parish.  The  defendants  are  constituted,  by  the 
Housing  of  the  Working  Classes  Act,  1890  (53  &  54  Yict.  c.  70), 
the  local  authority  in  the  county  of  London  for  the  purposes  of 
Parts  1.  and  III.  of  that  Act.  The  defendants,  under  the  powers 
conferred  by  the  same  Act,  made  an  improvement  scheme  for  the 
purpose  of  reconstructing  and  rearranging  the  streets  and  houses 
in  a  certain  unhealthy  area  partly  in  the  parish  of  St.  Leonard, 
Shoreditch.    Such  scheme  was  duly  authorized  by  a  Provisional 
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Order  made  by  the  Secretary  of  State  for  the  Home  Department,  1895 

and  that  order  was  confirmed  by  Act  of  Parliament.    In  carrying   vestey  of 

out  the  scheme  the  defendants  purchased  and  took  lands,  with  ^gHORBDiroH 

houses  thereon,  under  Part  I.  and  Part  III.  (which  had  been     ^  ^• 

London 

adopted  by  them)  of  the  Act,  and  pulled  down  some  of  the  Cotjnty 
houses.     The  action  was  brought  to  recover,  under  s.  133  of  the 
Lands  Clauses  Consolidation  Act,  1845  (1),  a  sum  of  398Z.,  as 
being  the  deficiency  in  the  assessment  of  the  poor-rates  in  respect 
of  the  property  so  taken  by  the  defendants. 

The  owners  of  certain  of  the  houses,  the  rateable  values  of 
which  respectively  did  not  exceed  20Z.,  had  agreed  with  the 
plaintiffs,  under  s.  3  of  the  Poor  Kate  Assessment  and  Collection 
Act,  1869  (2),  to  become  liable  for  the  poor-rates  assessed  in 


(1)  The  Lands  Clauses  Consolida- 
tion Act,  1845  (8  &  9  Vict.  c.  18), 
s.  133 :  "  If  the  promoters  of  the 
undertaking  become  possessed  by  vir- 
tue of  this  or  the  special  Act,  or  any 
Act  incorporated  therewith,  of  any 
lands  charged-  with  the  land  tax  or 
liable  to  be  assessed  to  the  poor's 
rate,  they  shall  from  time  to  time, 
until  the  works  shall  be  completed 
and  assessed  to  such  land  tax  or  poor's 
rate,  be  liable  to  make  good  the  de- 
ficiency in  the  several  assessments  for 
land  tax  and  poor's  rate  by  reason  of 
such  lands  having  been  taken  or  used 
for  the  purposes  of  the  works,  and 
such  deficiency  shall  be  computed 
-  according  to  the  rental  at  which  such 
lands,  with  any  building  thereon,  were 
valued  or  rated  at  the  time  of  the 
passing  of  the  special  Act." 

By  s.  20  in  Part  I.  of  the  Housing 
of  the  Working  Classes  Act,  1890 
(53  &  54  Vict.  c.  70),  the  clauses  of 
the  Lands  Clauses  Acts  (with  certain 
exceptions  which  do  not  include  s.  133 
of  the  Lands  Clauses  Consolidation 
Act,  1845)  are  incorporated  in  that 
part  of  the  Act,  and  are  to  regulate 
and  apply  to  the  purchase  and  taking 
of  lands. 


By  ss.  56  and  57,  with  respect  to 
the  execution  of  Part  IIL  of  the  Act 
where  it  has  been  adopted  by  a  local 
authority,  land  for  the  purposes  of 
Part  IIL  may  be  acquired  by  a  local 
authority  in  like  manner  as  if  those 
purposes  were  purposes  of  the  Public 
Health  Act,  1875,  and  ss.  175  to  178 
of  that  Act  (relating  to  the  purchase 
of  lands)  shall  apply  accordingly. 

By  s.  176  of  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  with  re- 
spect to  the  purchase  of  lands  by  a 
local  authority  for  the  purposes  of 
this  Act,  the  Lands  Clauses  Consoli- 
dation Act,  1845,  is  (inter  alia)  incor- 
porated with  the  Act. 

(2)  The  Poor  Kate  Assessment  and 
Collection  Act,  1869  (32  &  33  Vict, 
c.  41),  s.  3:  "In  case  the  rateable 
value  of  any  hereditament  does  not 
exceed  20?.,  if  the  hereditament  is 
situate  in  the  metropolis,  .  .  .  and 
the  owner  of  such  hereditament  is 
willing  to  enter  into  an  agreement  in 
writing  with  the  overseers  to  become 
liable  to  them  for  the  poor-rates 
assessed  in  respect  of  such  heredita- 
ment, for  any  term  not  being  less 
than  one  year  from  the  date  of  such 
agreement,  and  to  pay  the  poor-rates 
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1895      respect  of  those  houses  until  such  agreement  should  be  deter- 
Vestry  of  mined  by  either  party,  and  to  pay  the  rates  whether  the  heredita- 
^Shoeeditoh'  ments  were  occupied  or  not,  and  the  plaintiffs  had  agreed  with 
London     ^^^^  owners  to  receive  the  rates  from  them  respectively,  and  to 
County     allow  them  respectively  a  commission  of  25  per  cent,  on  the 
amount  thereof.    Those  agreements  had  not  been  determined 
when  possession  of  the  land  and  houses  was  taken  by  the 
defendants,  and  no  agreement  of  a  like  nature  has  been  entered 
into  between  the  plaintiffs  and  the  defendants. 

The  first  and  second  questions  for  the  opinion  of  the  Court 
were  in  substance :  Whether,  with  respect  to  the  lands  and  houses 
taken  under  Parts  I.  and  III.  respectively  of  the  Housing  of  the 
Working  Classes  Act,  1890,  the  defendants  were  liable  to  make 
good  the  deficiencies  in  the  poor-rates  caused  by  their  having 
taken  possession  of  those  lands  and  houses,  i.e.,  whether  s.  133  of 
the  Lands  Clauses  Consolidation  Act,  1845,  was  incorporated 
into  Parts  I.  and  III.  respectively  of  the  Act  of  1890.  (1) 

The  third  question  was  whether,  if  the  first  and  second 
questions  were  answered  in  the  affirmative,  the  defendants  were 
entitled  to  a  deduction  from  the  amount  claimed  equal  to  the 
commission  of  25  per  cent,  on  the  poor-rates  levied  on  those  pre- 
mises in  respect  of  which  the  previous  owners  had  compounded 
for  the  rates  under  s.  3  of  the  Poor  Kate  Assessment  and  Collec- 
tion Act,  1869. 

Poland,  Q.C,  (C,  E.  Allan  with  him),  for  the  plaintiffs.  In 
computing  the  deficiency  which  the  defendants  are  liable,  under 
s.  133  of  the  Lands  Clauses  Consolidation  Act,  1845,  to  make 
good,  the  rateable  value  of  the  property  at  the  time  the  special 
Act  was  passed  must  be  regarded,  and  not  the  sum  payable  by 


whether  the  hereditament  is  occupied  report  the  decision  on  the  first  two 

or  not,  the  overseers  may,  subject  questions.    On  an  examination  of  the 

nevertheless  to  the  control   of  the  statutes  it  appeared  clear  to  the  Court 

vestry,  agree  with  the  owner  to  receive  that  s.  133   was  incorporated,  and 

the  rates  from  him,  and  to  allow  him  counsel  for  the  defendants  did  not 

a  commission  not  exceeding  25  per  dispute  that,  strictly  construed,  the 

cent,  on  the  amount  thereof."  legislation  had  that  effect. 
(1)  It  is  thought  unnecessary  to 
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the  former  owners  by  virtu ejof  their  agreement  to  compound  for  1895 

rates  under  s.  3  of  the  Poor  Eate  Assessment  and  Collection  Act,   vestry  of 

1869.    In  Overseers  of  Putney  v.  London  and  South  Western  By.  ^s^remtch 

Co.  (1)  Lord  Esher  M.E.  and  Bowen  L.J.  pointed  out  that  under    ^  ^• 

,  London 
s.  133  the  deficiency  must  be  computed  by  taking  the  assessment  County 

at  the  time  the  special  Act  was  passed  as  compared  with  the 

existing  assessment.    The  defendants  are  not  entitled  to  the 

deduction  claimed. 

[He  also  referred  to  Beg.  v.  Bodd.  (2)] 

Lawson  Walton,  Q.C.  {W.  C.  Byde  with  him),  for  the  defend- 
ants. The  loss  in  respect  of  poor-rates,  which  the  plaintiff  vestry 
have  sustained  through  the  houses  in  question  having  been  taken 
and  pulled  down  by  the  defendants,  is  the  sum  which  the  former 
owners  were  liable  to  pay  under  their  agreements  with  the  rating 
authority.  By  those  agreements  the  plaintiffs  were  saved  possible 
loss  to  the  rates  through  the  houses  being  unoccupied.  It  could 
not  have  been  intended  by  the  legislature  that  the  rating 
authority  should  make  a  profit  out  of  the  demolition  of  houses 
by  a  railway  company  or  other  body.  The  true  construction 
of  3.  133  of  the  Lands  Clauses  Consolidation  Act,  1845,  is  that 
the  promoters  shall  make  good  the  deficiency  having  regard 
to  what  the  vestry,  at  the  time  the  property  is  taken,  can 
recover  in  respect  of  rates  from  somebody.  The  words,  "shall 
be  liable  to  make  good  the  deficiency  in  the  several  assess- 
ments, &c.,"  mean  shall  be  liable  to  make  good  the  real 
deficiency ;  "  assessment,"  where  the  owner  has  compounded 
for  the  rates  under  the  Poor  Kate  Assessment  and  Collection 
Act,  1869,  means  the  sum  for  which  he  has  become  liable.  By 
s.  4  of  that  Act  vestries  may  order  that  the  owner  shall  be  rated 
instead  of  the  occupier.  By  s.  5  the  owner  is  only  entitled  to 
the  deduction  if  he  pays  the  rate  within  a  specified  time — if  he 
does  not  the  overseers  may  recover  the  whole  amount ;  and  by 
s.  11,  where  the  owner  has  become  liable  to  the  payment  of  the 
poor-rates,  the  rates  due  may  be  levied  on  his  goods  and  be 
recovered  from  him  in  the  same  way  as  poor-rates  may  be  recovered 
from  the  occupier.  Those  provisions  shew  that  it  is  the  owner  who 
is  assessed.  In  estimating  the  deficiency  which  the  defendants 
(1)  [1891]  1  Q.  B.  440.  (2)  L.  K.  1  Q.  B.  16. 
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1895      are  liable  to  make  good,  they  are,  therefore,  entitled  to  the 
Vestry  OF  deduction  of  25  per  cent,  from  the  rateable  value  of  the  property 

St.  Leonard,  ^jj^^g  1]^^  special  Act  was  passed. 

Shobeditch  ^  ^ 

GouNTY  LoED  KussELL  of  KiLLOWEN  C.J.  (after  giving  judgment  on 
Council,  ^j^^  gj,g^  second  questions  asked  in  the  special  case,  which 
his  Lordship  decided  ought  to  be  answered  in  the  affirmative). 
As  to  the  third  question,  I  do  not  feel  so  strongly  that  I  am 
right ;  but  still  I  think  that  our  judgment  ought  to  be  against 
the  defendants  upon  the  point  raised  by  that  question.  It  turns 
upon  the  proper  construction  of  s.  133  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  especially  upon  the  latter  part. 
That  section  enacts  that  in  certain  events,  which  have  happened 
in  this  case,  the  promoters  of  the  undertaking  shall  be  liable 
to  make  good  "  the  deficiency  in  the  several  assessments  for 
land  tax  and  poor's  rate,"  and  it  proceeds:  "and  such  defici- 
ency shall  be  computed  according  to  the  rental  at  which  such 
lands,  with  any  building  thereon,  were  valued  or  rated  at  the 
time  of  the  passing  of  the  special  Act."  The  legislature,  there- 
fore, plainly  have  declared  the  mode  in  which  the  deficiency  is 
to  be  computed.  The  actual  loss  is  not  the  test ;  if  it  were,  in  the 
case  of  unoccupied  property  there  could  hardly  be  said  to  be  any 
loss  at  all,  and  the  rating  authority  could  get  nothing.  There 
is  express  authority  for  that  in  the  decision  of  the  Court  of 
Appeal  in  Overseers  of  Putney  v.  London  and  South  Western  By, 
Co.  (1)  In  that  case  there  was  no  beneficial  occupation  existing 
with  respect  to  some  of  the  houses  taken  by  the  promoters,  and 
it  could  have  been  said,  as  to  those  houses,  that  there  was  no  loss 
at  all.  Both  Lord  Esher  M.K.  and  Bowen  L. J.,  however,  said  that 
in  computing  the  deficiency  the  assessments  at  the  time  of  the 
passing  of  the  special  Act  must  be  the  test,  and  indeed  Bowen  L.J. 
used  language  wide  enough  to  cover  this  case.  He  said  :  "  Eefer- 
ence  to  the  words  of  the  Act  of  Parliament  will  shew  that  when 
the  deficiency  has  to  be  computed  it  is  not  to  be  arrived  at  by 
taking  the  existing  assessment  and  the  payment  formerly  made ; 
but  it  is  to  be  computed  according  to  the  rental  at  which  the 
lands  were  valued  or  rated  at  the  time  of  the  passing  of  the 
(1)  [1891]  1  Q.  B.  440. 
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special  Act.    It  is  not  a  question  of  what  was  paid,  but  a  question  1895 

of  what  was  assessed."    Under  the  Poor  Bate  Assessment  and  vestry  of 

Collection  Act,  1869,  there  is,  no  doubt,  power  for  the  rating  ^l^^^^^^^^ 

authority  and  the  landlord  to  aarree  upon  a  commutation  in  v. 

n   ■,  IT  11  .  .  11.  London 

respect  of  the  rates,  and  there  are,  no  doubt,  provisions  enabling  County 

the  landlord  to  be  rated  at  a  less  figure  ;  but  the  rateable  value 

and  rental  remain  the  same.    There  is  one  fixed  rateable  value  ;  ^*>''<i^"sseiic.j. 

but  the  landlord  by  the  terms  of  his  bargain  is  entitled  to  demand 

the  deduction  of  a  commission  of  25  per  cent,  on  the  amount  of 

the  rates.    The  transaction,  no  doubt,  effects  a  saving  of  expense 

and  loss  to  the  rating  authority ;  but  the  very  bargain  itself 

recognises  the  existence  of  the  rateable  value,  which  it  leaves 

untouched ;  and  it  is  a  bargain  which  can  be  put  an  end  to  by 

either  party. 

On  these  grounds  I  am  of  opinion  that  we  must  answer  the 
first  and  second  questions  in  the  affirmative ;  and  say,  as  to  the 
third,  that  the  deduction  claimed  by  the  defendants  ought  not 
to  be  made. 

Chakles  J.    I  entirely  agree  with  my  Lord's  judgmenti  and  I 
have  nothing  to  add. 

Judgment  accordingly. 

Solicitor  for  plaintiffs  :  R.  Mansfield  Bobinson. 
Solicitor  for  defendants :  W.  A.  Blaxland. 

W.  A 
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THE  BAERY  AND  CADOXTON  LOCAL  BOARD  v. 

PARRY. 

Local  Government — Streets — Paving  Expenses — Liability  of  Frontager — Public 
Eealth  Act,  1875  (38  &  39  Vict,  c.  55),  s.  150. 

Under  s.  150  of  the  Public  Health  Act,  1875,  an  urban  sanitary  autho- 
rity has  power  to  require  the  owner  of  premises  fronting  on  a  street,  not 
being  a  highway  repairable  by  the  inhabitants  at  large,  to  pave  and  channel 
such  street,  notwithstanding  that  it  has  already  been  paved  and  channelled 
to  the  satisfaction  of  such  authority. 

Appeal  from  a  decision  of  the  judge  of  the  Cardiff  County 
Court. 

The  action  was  brought  to  recover  (inter  alia)  the  expenses 
incurred  by  the  plaintiffs  in  paving  and  channelling  two  streets. 

The  following  facts  appeared  from  the  judge's  notes  : — 

Prior  to  1889  the  streets  in  question  were  laid  out  as  private 
streets  by  the  then  owners  of  the  land.  At  that  time  the  streets 
were  within  the  district  and  jurisdiction  of  the  Cardiff  Union 
rural  sanitary  authority,  who  approved  the  plans  and  specifica- 
tions deposited  by  the  owners,  and  the  streets  were  paved  and 
channelled  in  accordance  with  such  plans  and  specifications. 

In  1889  the  plaintiff  board  was  constituted  the  urban  sanitary 
authority  of  the  district  under  the  Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55).  The  plaintiffs  expressed  no  dissatisfaction 
with  the  paving  and  channelling  of  the  two  streets  until  1891, 
when  their  surveyor  gave  notice,  under  s.  150  of  the  Public 
Health  Act,  1875  (1),  to  the  defendant  and  other  owners  of  pro- 


(1)  The  Public  Health  Act,  1875 
(38  &  39  Yict.  c.  55),  s.  150  :  "  Where 
any  street  within  any  urban  district 
(not  being  a  highway  repairable  by  the 
inhabitants  at  large)  or  the  carriage- 
way, footway,  or  any  other  part  of 
such  street  is  not  sewered  .  .  .  paved, 
.  .  .  channelled  and  made  good  .  .  . 
to  the  satisfaction  of  the  urban  autho- 
rity, such  authority  may,  by  notice 


addressed  to  the  respective  owners  or 
occupiers  of  the  premises  fronting 
adjoining  or  abutting  on  such  parts 
thereof  as  may  be  required  to  be  sewered 
.  .  .  paved  ...  or  channelled,  require 
them  to  sewer  .  .  .  pave  .  .  .  channel 
or  make  good  .  .  .  the  same  within  a 
time  to  be  specified  in  such  notice. .  .  . 
If  such  notice  is  not  complied  with, 
the  urban  authority  may,  if  they  think 
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perty  abutting  upon  the  streets  to  pave  and  channel  them  1895 
according  to  plans  and  sections  made  under  the  direction  of  the  Babry 
surveyor.    The  streets  had  not  become  highways  repairable  cadoxton 
by  the  inhabitants  at  large.    The  defendant  having  failed  to  Local  Board 
comply  with  the  notice,  the  plaintiffs  did  the  work  themselves,  Parry. 
and  sued  the  defendant  to  recover  the  apportioned  amount, 
which  was  under  50Z.,  of  the  expenses  incurred  by  them  in  so 
doing. 

The  county  court  judge  was  of  opinion  that,  as  the  Cardiff 
Union  rural  sanitary  authority  had  approved  the  plans  submitted 
to  them,  and  as  the  paving  and  channelling  work  had  been 
properly  done  in  accordance  with  those  plans,  they  must  be  held 
to  have  been  satisfied  with  such  work  ;  and,  further,  that  as  the 
plaintiffs  had  not  expressed  any  dissatisfaction  with  the  work  so 
done,  and  had  not  taken  any  steps  shewing  such  dissatisfaction 
within  a  reasonable  time  after  they  had  become  the  local 
authority  of  the  district,  they  also  must  be  taken  to  have  been 
satisfied  with  the  work ;  and,  on  those  grounds,  he  gave  judg- 
ment for  the  defendant  in  respect  of  the  expenses  of  paving  and 
channelling. 

The  plaintiffs  appealed. 

F»  Lowe  {J,  Flews  with  him),  for  the  appellants.  There  is  no 
sufficient  evidence  that  the  rural  authority  or  the  plaintiffs  ever 
approved  the  paving  and  channelling  work  done  by  the  owners 
on  the  two  streets  in  question.  The  rural  authority  had  no 
power  to  approve  such  work,  because  the  power  was  never  given 
to  them  by  order  of  the  Local  Government  Board.  The  county 
court  judge  was  wrong  in  holding  that  the  plaintiffs  approved  of 
the  work  because,  after  they  came  into  existence  as  the  urban 
sanitary  authority  of  the  district,  they  expressed  no  dissatisfaction 
with  it.  Whether  the  plaintiffs  were  satisfied  or  not  they  could, 
under  s.  150  of  the  Public  Health  Act,  1875,  call  upon  the 
frontagers  to  pave  and  channel  the  streets  again  so  long  as  they 
had  not  become  highways  repairable  by  the  inhabitants  at  large. 


fit,  execute  tlie  works  mentioned  or  in  so  doing  from  the  owners  in  default 
referred  to  therein ;  and  may  recover  according  to  the  frontage  of  their 
.  .  .  the  expenses  incurred  by  them     respective  premises,"  &c. 
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1895      By  tiie  Private  Street  Works  Act,  1892  (55  &  56  Vict.  c.  57), 
Barry     s.  20  (which  has  been  adopted  by  the  urban  authority  in  this 
Cadoxton  owners  can  compel  the  urban  authority  to  declare  any 

Local  Board  street,  which  has  been  paved,  channelled,  &c.,  to  their  satisfac- 
Parry.  tion,  to  be  a  highway  repairable  by  the  inhabitants  at  large. 
These  streets,  not  having  been  paved  and  channelled  to  the 
plaintiffs'  satisfaction,  the  owners  remain  liable  to  do  the  work. 
The  cases  which  have  been  decided  with  respect  to  sewers  do  not 
apply  to  the  paving  and  channelling  of  private  streets,  because 
by  ss.  13  and  15  of  the  Public  Health  Act,  1875,  all  sewers  vest 
in  the  local  authority  and  are  repairable  by  them. 

C,  J.  Jackson,  for  the  respondent.  The  paving  and  channelling 
having  been  done  to  the  satisfaction  of  the  rural  authority,  and 
a  long  period  of  time  having  elapsed  without  any  expression  by 
the  plaintiffs  of  their  dissatisfaction,  the  latter  must  be  taken  to 
have  been  satisfied  within  the  meaning  of  s.  150,  That  section 
should  receive  the  reasonable  construction  which  was  put  upon 
it  in  Fulham  Board  of  Works  v.  Goodwin  (1),  Bonella  v.  Twichen- 
Jiam  Local  Board  of  Health  (2),  and  Hornsey  Local  Board  v. 
Davis.  (3)  Those  were  all  cases,  it  is  true,  relating  to  sewers  ; 
but  sewering  is  included  in  s.  150  as  well  as  paving  and 
channelling,  and  for  the  purpose  of  construing  that  section  the 
work  done  on  the  surface  of  the  street  must  be  treated  in  the 
same  way  as  the  making  of  sewers.  It  would  be  an  unreasonable 
and  oppressive  construction  to  hold  that  the  frontager  was  liable 
from  time  to  time  and  for  ever  to  be  called  upon  to  level,  pave, 
and  channel  a  street  which  was  not  a  highway  repairable  by  the 
inhabitants  at  large ;  and,  at  any  rate  where  the  Private  Street 
Works  Act,  1892,  has  not  been  adopted,  he  cannot  compel  the 
local  authority  to  take  over  the  street.  The  legislature  cannot 
have  intended  to  cast  such  a  burden  upon  frontagers.  The 
decision  of  the  county  court  judge  was  right. 

LoKD  KussELL  of  KiLLOWEN  C.J.  With  great  respect  for  the 
learned  county  court  judge  I  think  his  judgment  in  this  case 
was  wrong.    The  facts  are  these.    The  defendant  was  owner  of 

(1)  1  Ex.  D.  400.  (2)  18  Q.  B.  D.  577  ;  20  Q.  B.  D.  63. 

(3)  [1893]  1  Q.  B.  756. 
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property  abutting  upon  two  streets.  In  1886  those  streets  were  1895 
within  the  jurisdiction  of  the  then  existing  local  authority,  Barry 
which  was  the  Cardiff  Union  rural  sanitary  authority,  and  whilst  q^doxton 
they  were  within  that  jurisdiction  it  is  clear  that  houses  were  Local  Board 
built  by  the  owners  of  the  land,  and  plans  and  specifications  Parry. 
were  prepared  and  submitted  to  the  rural  authority  setting  forth  Lord  Russell  C.J. 
how  the  owners  proposed  to  deal  with  the  matters — paving, 
channelling,  and  so  forth — referred  to  in  s.  150  of  the  Public 
Health  Act,  1875.  It  also  appears  that  those  plans  and  specifi- 
cations were  approved  by  the  rural  authority.  It  was  argued 
that  the  rural  authority  had  no  authority  to  approve  them  ;  but 
in  the  view  I  take  of  the  case  it  becomes  immaterial  to  consider 
whether  they  had  or  had  not.  It  further  appears  that,  following 
on  the  approval  of  the  plans,  the  work  was  done  by  the  owners. 
It  does  not  appear  that  there  was  any  express  approval  by  the 
rural  authority  of  the  work,  but  the  county  court  judge  has 
found  that  the  work  was  properly  done  according  to  the  plans, 
and  that  no  objection  to  the  work  was  taken  by  the  rural 
authority.  It  is,  therefore,  not  an  unfair  presumption  that  they 
did  approve  of  the  work  so  done.  The  area  within  which  are 
the  two  streets  remained  within  the  jurisdiction  of  the  rural 
authority  until  the  year  1888,  and  at  the  end  of  that  year  or  the 
beginning  of  1889  the  present  urban  sanitary  authority  came 
into  existence.  It  has  been  suggested  on  behalf  of  the  defend- 
ant that  they  ought  straightway  to  have  made  up  their  minds 
whether  the  work  of  paving,  channelling,  &c.,  the  two  street's 
was  satisfactory  or  not,  and  to  have  expressed  their  opinion 
^upon  it.  If  it  be  necessary  to  decide  that  question,  I  do  not 
think  that  the  urban  authority  were  so  bound.  It  would  cause 
very  great  inconvenience  and  expense  if  we  were  to  hold  that 
urban  authorities  were  bound,  immediately  upon  coming  into 
existence,  to  give  notices  wholesale  as  to  all  the  streets  within 
their  jurisdiction,  not  being  highways  repairable  by  the  inhabi- 
tants at  large,  the  paving,  channelling,  &c.,  of  which  they  might 
think  unsatisfactory.  In  August,  1891,  the  urban  authority  gave 
notice  to  the  defendant  calling  upon  him  to  do  certain  things 
with  respect  to  the  paving,  channelling,  &c.,  of  the  two  streets. 
He  did  not  comply  with  that  notice,  and  thereupon  the  urban 
Vol.  II.  1895.  I  2 
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1895  authority  did  the  work  themselves.  The  question  is  whether, 
Barey  with  respect  to  the  items  of  paving  and  channelling,  the  urban 
Oadoxton  authority  are  entitled,  on  the  facts  of  this  case,  to  enforce  against 
the  defendant,  as  owner  of  land  abutting  on  the  streets,  pay- 
Parry.  ment  of  the  expenses  they  have  incurred.  That  depends  mainly 
Lord  Eusseii  C.J.  upou  what  is  the  true  construction  of  s.  150  of  the  Public  Health 
Act,  1875.  In  order  to  get  at  its  meaning  it  may  be  well  to 
contrast  it  with  s.  149.  That  section  is  addressed  to  the  case  of 
streets  which  at  the  time  of  the  passing  of  the  Act  were,  or 
which  might  at  any  time  thereafter  become,  highways  repairable 
by  the  inhabitants  at  large,  and  the  effect  is  to  vest  those  streets 
in,  and  place  them  under  the  control  of,  the  urban  authority, 
and  further  to  put  upon  such  authority  the  obligation  to  see 
that  such  streets  are  paved,  channelled,  and  repaired  as  occasion 
may  require.  Sect.  150  relates  to  private  streets.  It  enacts : 
[His  Lordship  read  s.  150.]  What  is  the  proper  construction  ? 
It  was  urged  by  counsel  for  the  defendant  that  there  had 
already  been  a  satisfaction  of  a  local  authority  as  to  the  condition 
of  the  streets  in  question— namely,  during  the  existence  of 
the  rural  authority — that  such  satisfaction  having  once  been 
expressed  there  was  an  absence  of  all  obligation  on  the  present 
owner  to  do  anything  more ;  and  that  anything  more  which 
might  be  required  must  be  done  by  the  urban  authority.  Now, 
it  is  not  so  unreasonable  as  at  first  sight  it  may  appear  that  the 
obligation  should  remain  upon  the  owner,  because  the  better  the 
condition  in  which  the  streets  are  kept  with  respect  to  works  of 
paving,  channelling,  &c.,  the  more  convenient  and  the  easier  to 
let  is  the  owner's  property.  There  are  also  certain  things  which 
must  be  borne  in  mind  by  the  public  authority.  They  have  to 
see,  having  regard  to  the  health  and  convenience  of  the  neigh- 
bourhood, that  these  private  streets  are  kept  in  a  proper  condi- 
tion. Is  there  anything  in  s.  150  which  shews  that  the  work 
must  be  done  by  the  owners  once  for  all  ?  I  find  nothing  of  the 
kind,  and  I  can  see  no  satisfactory  reason  why  it  should  be  so. 
The  same  view  would  apply  to  sewering  except  that  in  another 
part  of  the  Act  are  to  be  found  a  set  of  provisions — to  which  I 
will  presently  refer — which  put  the  sewers  in  a  different  position 
from  the  other  matters  specified.    Eeading  s.  150  according  to 
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its  literal  and  natural  meaning,  I  am  of  opinion  that  so  long  as  1895 
a  street  has  not  become  repairable  by  the  inhabitants  at  large,  Baery 
and  is  not  paved  and  channelled  to  the  reasonable  satisfaction  oadoxtok 
of  the  urban  authority,  they  may  call  upon  the  frontagers  to  do  Local^  Board 
what  is  necessary  in  those  respects.    As  to  sewers,  ss.  13  and  15  Parry. 
shew  how  differently  they  are  treated.    Under  the  operation  of  Lord  Eussell  C.J. 
s.  13  all  existing  and  future  sewers,  with  certain  exceptions 
immaterial  to  consider  here,  are  vested  in  the  local  authority ; 
and  by  s.  15  they  are  bound  to  repair  such  sewers.    It  was  said 
to  be  a  great  hardship  on  the  owner  that  he  should  be  subject 
to  the  recurring  demands  of  the  local  authority  in  these  respects 
of  paving  and  channelling,  but  we  ought  not  to  assume  that 
local  authorities  desire  to  act  capriciously.     If  they  ought 
reasonably  to  be  satisfied  with  the  condition  of  a  private  street 
it  is  not  enough,  in  order  to  justify  them  in  proceeding  under 
s.  150,  to  say  that  they  are  dissatisfied.    It  was  said  that  the 
local  authority  might  for  ever  go  on  requiring  the  frontager  to 
do  works  to  the  street,  because  there  is  no  obligation  upon  them 
to  take  over  the  street  and  so  relieve  the  frontager.    It  must  be 
borne  in  mind,  however,  that  in  many  cases  the  parties  them- 
selves, for  the  sake  of  their  own  privacy  and  convenience,  would 
object  to  private  streets  being  taken  over  and  made  repairable 
by  the  inhabitants  at  large,  and  I  confess  that  that  suggestion 
has  little  weight  with  me.    We  must  give  effect  to  s.  150 
according  to  the  plain  grammatical  meaning  of  what  the  legisla- 
ture has  said,  unless  there  is  something  in  the  context  which 
compels  us  to  adopt  some  other  meaning.    If  I  saw  any  indica- 
tion that  the  county  court  judge  had  proceeded  upon  the  ground 
that  the  local  authority  were  not  reasonable  in  their  demand, 
and  that  they  ought  to  have  been  satisfied  with  the  condition  of 
these  two  streets,  I  should  be  very  loth  to  interfere  with  his 
decision  ;  but  there  is  no  suggestion  whatever  of  that  kind.  It 
is  not  suggested  that  the  local  authority  were  not  justified  in 
saying  that  the  streets  were  not  in  a  reasonable  condition  of 
repair.    The  county  court  judge  seems  to  have  thought  that, 
because  a  local  authority  had  at  one  time  approved  of  their 
condition,  that  was  enough  to  discharge  the  owners  from  the 
obligation  of  doing  anything  more.    For  the  reasons  given  I  do 
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1895      not  agree  with  that  view.    The  reference  I  have  made  to  ss.  13 
Baeey     and  15  of  the  Act  renders  it  unnecessary  to  say  anything  about 
Cadoxton         authorities  which  have  been  cited.    They  all  relate  to  the 
Local  Boakd  case  of  sewers.    The  appeal  must  be  allowed,  and  the  matter 
Paeey.     will  be  farther  dealt  with  according  to  an  agreement  which,  we 
are  told,  has  been  made  between  the  parties. 

Chaeles  J.  I  am  of  the  same  opinion.  It  is  clear  that  the 
county  court  judge  founded  his  decision  on  the  facts  that  the 
rural  authority  in  the  first  place,  and  the  plaintiffs  afterwards, 
had  approved  of  the  work  done  to  those  two  streets,  and  he 
considered  that  to  be  decisive  in  favour  of  the  defendant.  I 
cannot  agree  with  the  view  he  seems  to  have  taken  of  the 
construction  of  s.  150.  It  seems  to  me  that  unless  and  until  a 
street  has  been  declared,  under  s.  152,  a  highway  repairable  by 
the  inhabitants  at  large,  so  much  of  s.  150  as  relates  to  levelling, 
paving,  metalling,  flagging,  channelling,  and  repairing  may  be 
put  in  operation  as  often  as  required.  Sewering  is  in  a  different 
position,  because  ss.  13  and  15  vest  sewers  in  the  local  authority, 
and  cast  upon  them  the  obligation  to  repair.  Streets,  on  the 
other  hand,  do  not  vest  in  the  local  authority  until  they  have 
become  highways  repairable  by  the  inhabitants  at  large.  The 
cases  cited  with  respect  to  sewers  have,  therefore,  no  application 
to  such  streets,  as  to  which  the  obligation  to  repair  remains  with 
the  owners.  In  Corporation  of  Portsmouth  v.  Smith  (1)  it  was 
held  that  when  once  the  owners  had,  at  the  instance  of  the 
corporation,  done  works  of  paving  and  flagging  they  could  not 
be  compelled  to  do  the  work  over  again ;  but  in  that  case  there 
was  a  local  Act  which,  by  reference  to  the  Towns  Improvement 
Clauses  Act,  1847  (10  &  11  Vict.  c.  34),  provided  that  when 
once  the  occupiers  of  the  land  abutting  upon  the  street  had 
done  the  work  the  street  should  be  repairable  by  the  corporation. 
Similar  provisions  are  contained  in  the  Metropolitan  Acts.  But 
here  no  such  duty  is  cast  upon  the  local  authority,  so  long  as  the 
street  has  not  become  a  highway  repairable  by  the  inhabitants 
at  large.  I  am  unable  to  see  why,  under  s.  150  of  the  Public 
Health  Act,  1875,  the  local  authority  should  not  call  upon  the 
(1)  13  Q.  B.  D.  184;  10  App.  Cas.  3G4. 


2  Q,  B.  QUEEN'S  BENCH  DIVISION.  117 

owners  to  repair  streets,  which  have  not  become  repairable  by  1895 
the  inhabitants  at  large,  when  and  so  often  as  the  case  requires.  Baeey 

AND 

.        ,    ,        _  Cadoxton 
Apjpeal  allowed,     local  Boaed 

V. 

Solicitors  for  appellants:  Burton,  Yeates  &  Co,,  for  J,  A, 
Hughes,  Cadoxton. 

Solicitors  for  respondent :  Bell,  Brodrich  &  Gray,  for  Harry 
Cousins,  Cardiff, 

W.  A. 


In  re  SAU^TDERS.  1895 
&  ^arte  SAUNDERS. 

Banhrujptcy — Jurisdiction — Pension  inalienahle  hy  Indian  Law — Order  for 
Payment  to  Trustee  — Exercise  of  Discretion  —  Bankruptcy  Act,  1883 
(46  &  47  Vict,  c,  52),  s.  53,  sul-s,  2. 

The  Court  has  jurisdiction,  under  s.  53,  sub-s.  2,  of  the  Bankruptcy  Act, 
1883,  to  order  payment  of  a  pension,  which  is  made  inalienable  by  Indian 
legislation,  to  the  trustee  in  bankruptcy  of  the  holder,-  but,  as  a  matter  of 
discretion,  such  an  order  ought  not  to  be  made. 

A  retired  officer  of  the  Indian  army  had  a  pension,  granted  under  the 
Indian  Pensions  Act,  1871,  which  by  ss.  11  and  12  of  that  Act  was  inalien- 
able, and  by  ss.  266  and  354  of  the  Indian  Code  of  Civil  Procedure  was 
excepted  from  the  property  which  vests  in  the  receiver  under  an  insol- 
vency in  India.  An  order  was  made,  under  s.  53,  sub-s.  2,  of  the 
Bankruptcy  Act,  1883,  directing  payment  of  part  of  the  pension  to  the 
trustee  in  bankruptcy  of  the  holder : — 

Held,  that  there  was  jurisdiction  to  make  the  order,  but  that,  as  its 
effect  would  be  to  defeat  the  object  of  the  Indian  legislature,  it  was 
wrongly  made,  and  must  be  set  aside. 

Lucas  V.  Harris  (18  Q.  B.  D.  127)  followed. 

Appeal  by  the  bankrupt  from  an  order  made  in  the  county 
<30urt  at  Wandsworth  under  the  Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  53,  sub-s.  2.  (1) 

The  bankrupt,  who  was  a  retired  Major-General  of  the  Indian 

(1)  By  s.  53,  sub-s.  2,  "Where  a  such  order  as  it  thinks  just  for  the 

bankrupt  is  .  .  .  entitled  to  any  half-  payment  of  the  .  .  .  half-pay,  pension, 

pay  or  pension,  or  to  any  compensa-  or  compensation,  or  of  any  part  thereof, 

tion  granted  by  the  Treasury,  the  to  the  trustee,  to  be  applied  by  him 

Court,  on  the  application  of  the  trus-  in  such  manner  as  the  Court  may 

tee,  shall  from  time  to  time  make  direct." 
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Army,  had  a  pension,  which  had  been  granted  to  him  under  the 
Indian  Pensions  Act,  1871  (1),  in  respect  of  military  service  in 
India,  and  the  order  of  the  county  court,  from  which  he  wa& 
appealing,  directed  payment  to  the  trustee  in  his  bankruptcy  of 
a  part  of  such  pension. 


Muir  Mackenzie,  for  the  bankrupt,  in  support  of  the  appeaL 
There  was  no  jurisdiction  to  make  the  order,  because  by  Indian 
legislation  the  pension  in  question  is  expressly  made  inalienable^ 
and  is  excluded  from  the  property  which  is  to  vest  in  the 
receiver  in  insolvency.  Even  if  s.  53  of  the  Bankruptcy  Act^ 
1883,  does  give  jurisdiction  to  make  an  order  with  respect  to 
such  a  pension,  no  such  order  ought  to  be  made  in  such  a  case 
as  the  present :  Lucas  v.  Harris.  (2)  The  judgment  of 
Lindley  L.J.  in  that  case  shews  conclusively  that  no  such  order 
ought  to  be  made,  for  there  is  no  statute  compelling  the  Court 
to  make  such  an  order,  and  the  effect  of  making  it  would  inevit- 
ably be  to  defeat  the  clearly  expressed  object  and  intention  of 
the  Indian  legislature. 

Herhert  Beed,  Q.C.  {Garrington  with  him),  for  the  trustee. 
The  order  was  rightly  made.    The  Indian  Acts  can  have  no 


(1)  By  the  'Pensions  Act,  1871 
(Indian  Act  No.  XXIII.),  s.  11,  "No 
pension  granted  or  continued  by 
Government  ...  on  account  of  past 
services,  .  .  .  and  no  money  due  or 
to  become  due  on  account  of  any  such 
pension,  shall  be  liable  to  seizure, 
attachment,  or  sequestration,  by  pro- 
cess of  any  Court  in  British  India,  at 
the  instance  of  a  creditor,  for  any 
demand  against  the  pensioner,  or  in 
satisfaction  of  a  decree  or  order  of  any 
such  Court." 

By  s.  12,  "  All  assignments,  agree- 
ments, orders,  sales,  and  securities,  of 
every  kind,  made  by  the  person  en- 
titled to  any  pension  .  .  .  mentioned 
in  s.  11,  in  respect  of  any  money 
not  payable  at  or  before  the  making 
thereof,  on  account  of  any  such  pen- 
sion ...  or  for  giving  or  assigning 


any  future  interest  therein,  are  null 
and  void." 

Sect.  266  of  the  Indian  Code  of 
Civil  Procedure,  which  deals  with 
attachment  of  property,  contains  the 
following  first  proviso :  "  Provided 
that  the  following,-  particulars  shall 
not  be  liable  to  such  attachment  or 
sale,  namely  ...(g)  stipends  and 
gratuities  allowed  to  military  and 
civil  pensioners  of  Grovernment,  and 
political  pensions." 

Sect.  351  gives  power  to  make  orders 
declaring  persons  to  be  insolvent,  and 
appointing  receivers  of  their  property. 

By  s.  354,  "Every  order  under 
s.  351  .  .  .  shall  operate  to  vest  in  the 
receiver  all  the  insolvent's  property, 
except  the  particulars  specified  in; the 
first  proviso  to  s.  266." 

(2)  18  Q.  B.  D.  127. 
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operation  in  this  country.    Sect.  53  of  the  Bankruptcy  Act,  1895 
1883,  clearly  gives  jurisdiction  to  deal  with  this  pension,  for  the      j.^  re 
words  are  "  any  half-pay  or  pension."     Pensions  which  are  S-^^^^^^^- 
declared  to  be  inalienable  might  have  been  excepted  from  the  Sauwders, 
operation  of  the  section,  but  have  not  been  so  excepted.  The 
reasons  given  by  Lindley  L.J.  in  Lueas  v.  Harris  (1)  were  not 
necessary  for  the  decision  of  that  case.     The  effect  of  the  appel- 
lant's contention  would  be  to  read  words  into  s.  53. 
[Kennedy  J.  referred  to  Gathercole  v.  Smith.  (2)] 
[The  following  authorities  were  also  referred  to  in  the  course  of 
the  argument :   Dent  v.  Dent  (3) ;  Ex  parte  HawJcer,  In  re 
Keely  (4) ;  JEx  parte  Hug  gins,  In  re  Hug  gins  (5)  ;  Birch  v. 
Birch  (6)  ;  Ex  parte  Webber,  In  re  Wehher  (7)  ;  Crowe  v.  Price  (8) ; 
In  re  Shine,  Ex  parte  Shine,  (9)] 


Yatjghan  Williams  J.  This  case  presents  some  difficultyy 
but  I  have  come  to  the  conclusion  that  the  decision  of  the 
county  court  judge  was  wrong,  and  ought  to  be  reversed.  It 
is  clear  that  there  is  a  general  discretion  as  to  all  cases  of  this 
character.  Mr.  Muir  Mackenzie  contended  that  there  was  no 
jurisdiction  to  make  any  order.  I  cannot  assent  to  that  argu- 
ment. Then  he  further  contended  that  there  was  no  jurisdiction 
to  make  an  order  in  this  particular  case,  because  the  pension  in 
this  ease  would  not  vest  in  the  trustee  in  bankruptcy.  I  will 
assume  for  the  purpose  of  argument  that  he  is  right  in  his 
contention  that,  in  this  particular  case,  the  pension  would  not 
vest  in  the  trustee ;  but  that  does  not  exclude  the  operation  of 
s.  53  of  the  Bankruptcy  Act,  1883,  for  that  section  does  apply 
to  pensions  which  would  not  vest  in  the  trustee  because  they 
have  been  made  inalienable.  The  pension  in  the  present  case 
was  granted  under  the  Indian  statutes.  The  only  question 
which  we  have  to  decide  here  is,  whether  the  Courts  administer- 
ing the  law  of  bankruptcy  in  this  country  ought  to  apply  s.  53 

(1)  18  Q.  B.  D.  127.  (5)  21  Ch.  D.  85. 

(2)  17  Ch.  D.  1.  (6)  8  P.  D.  163. 

(3)  L.  R.  1  P.  «Sc  M.  366.  (7)  18  Q.  B.  D.  Ill, 

(4)  L.  R.  7  Ch.  214.  (8)  22  Q.  B.  D.  429. 

(9)  [1892]  1  Q.  B.  522. 
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of  the  Bankruptcy  Act,  1883,  in  respect  of  such  a  pension  or 
not.  In  my  opinion  the  Courts  ought  not,  with  regard  to  an 
Indian  pension,  to  make  any  order  under  s.  53,  although  un- 
doubtedly there  is  jurisdiction  to  make  an  order.  The  matter 
is  not  without  authority.  In  Lucas  v.  Harris  (1)  Lindley  L.J. 
said :  "  But  the  Indian  Acts  create  the  pensions  and  determine 
their  nature,  and  the  Courts  of  this  country  ought  not,  I  think, 
to  make  an  order  which,  if  operative,  will  defeat  the  objects  of 
the  Indian  legislature,  unless  the  law  of  this  country  is  such 
as  to  compel  the  Courts  so  to  do."  (2)  In  order  to  understand 
that  decision  properly  we  must  look  at  the  Indian  statutes.  By 
the  Code  of  Civil  Procedure  all  the  property  of  an  insolvent 
vests  in  the  receiver,  except  certain  specified  property,  including 
pensions.  Sect.  354  provides  that  "every  order  under  s.  351" 
(that  is,  orders  declaring  persons  to  be  insolvent,  and  appointing 
receivers  of  their  property)  .  .  .  "shall  operate  to  vest  in  the 
receiver  all  the  insolvent's  property,  except  the  particulars 
specified  in  the  first  proviso  to  s.  266."  Sect.  266  deals  with 
attachment  of  property,  and  the  first  proviso  is  as  follows :  "  Pro- 
vided that  the  following  particulars  shall  not  be  liable  to  such 
attachment  or  sale,  namely  .  .  .  (g)  stipends  allowed  to  military 
and  civil  pensioners  of  Gi-overnment,  and  political  pensions." 
These  provisions  shew  that  by  the  Indian  legislation  not  only  is 
a  pension  inalienable,  but,  if  the  holder  of  a  pension  becomes 
insolvent  in  India,  his  pension  is  expressly  excepted  from  the 
property  that  is  to  vest  in  the  receiver.  When  one  has  to  con- 
sider the  question  whether  an  order  under  s.  53  of  the  Bank- 
ruptcy Act,  1883,  would  defeat  the  intention  of  the  Indian 
legislature,  one  ought  to  take  into  consideration  the  provisions 
which  I  have  read,  shewing  that  the  Indian  legislature  did  not 
intend  that  a  pension  should  be  part  of  the  property  divisible 
among  the  creditors  of  the  holder  if  he  becomes  insolvent.  In 
Lucas  V.  Harris  (1)  the  Court  of  Appeal  held  that  the  pension 
of  an  officer  of  Her  Majesty's  forces,  being,  by  s.  141  of  the 
Army  Act,  1881  (44  &  45  Vict.  c.  58),  made  inalienable  by  the 
voluntary  act  of  the  person  entitled  to  it,  could  not  be  taken  in 
execution,  and  an  order  appointing  a  receiver  of  such  a  pension 
(1)  18  Q.  B.  D.  127.  (2)  18  Q.  B.  D.  at  pp.  134,  135. 
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was  bad.  In  that  case  Lindley  L.J.,  after  dealing  with  the 
question  of  the  construction  of  s.  141  of  the  Army  Act,  1881, 
continues  as  follows:  "By  the  Indian  Pensions  Act,  1871,  ss.  11 
and  12,  the  pensions  of  the  defendants  are  expressly  made  not 
assignable ;  nor  can  they  be  in  any  manner  taken  in  execution 
in  India.  The  Indian  Act  does  not,  of  course,  say  that  they 
cannot  be  attached  or  taken  in  execution  out  of  India ;  the  Indian 
Oovernment  only  legislating  for  its  own  dominions.  But  it  is 
obvious  that  the  whole  object  of  the  Indian  legislature,  which 
has  authorized  the  payment  of  these  pensions,  was  to  prevent 
them  from  being  dealt  with  by,  or  taken  from,  the  officers  to 
whom  they  were  granted ;  and  it  is  also  obvious  that  this  object 
would  be  defeated  if  the  order  appealed  from  were  to  stand,  and 
were  to  be  recognised  and  carried  out  by  the  Secretary  of  State 
for  India.  These  Indian  enactments  alone  may  not  of  them- 
selves be  sufficient  to  render  these  pensions  incapable  of  being 
attached,  sequestered,  or  otherwise  reached  by  legal  process  in 
this  country."  (1)  Up  to  this  point  the  Lord  Justice  is  dealing 
only  with  the  nature  of  the  pension,  and  it  is  clear  that  his  view 
is  that  the  Courts  can  always  exercise  a  discretion  as  to  dealing 
with  pensions.  But  then  follows  the  passage  which  I  have 
already  read  from  his  judgment,  in  which  he  lays  it  down  that 
such  discretion  ought  not  to  be  exercised  for  the  purpose  of 
defeating  the  intention  of  the  Indian  legislature.  That  is  a 
positive  decision,  and  seems  to  me  to  be  directly  in  point  in  the 
present  case.  Lord  Esher  M.E.  in  that  case  expressed  his 
agreement  with  the  judgments  of  Lindley  and  Lopes  L. JJ.  At 
first  I  experienced  some  difficulty  as  to  the  effect  of  the  final 
passage  of  his  judgment,  but  I  think  the  true  meaning  is  that 
which  Kennedy  J.  attributes  to  it. 

For  these  reasons  I  am  of  opinion  that  the  decision  of  the 
county  court  judge  ought  to  be  reversed. 


1895 

In  re 
Saundeks. 

Ex  parte 
Saundeks. 

Vaughan 
Williams  J. 


Kennedy  J.    I  agree,  and  will  only  add  a  few  words  as  to  the 
judgment  of  the  Master  of  the  Kolls  in  Lucas  v.  Harris,  (2)  He 
says :  "  I  think  it  better  to  give  no  opinion  whatever  upon 
the  points  taken  in  argument  with  respect  to  the  elBfect  of  the 
(1)  18  Q.  B.  D.  at  p.  13i.  (2)  18  Q.  B.  D.  127. 
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In  re 
Saunders. 

Ex  'parte 
Saunders. 

Kennedy  J. 


Bankruptcy  Act."  (1)  He  appears  in  that  passage  to  refer  to  the 
particular  line  of  argument  put  forward  at  p.  129  of  the  report, 
which  is  based  in  part  on  the  distinction  between  two  classes  of 
pensions,  those  given  for  past  services  only,  and  those  given 
where  the  holder  may  be  called  upon  to  serve  again.  The 
counsel  for  the  plaintiff  in  that  case  put  their  contention  as  to 
the  effect  of  the  Bankruptcy  Act  in  the  following  terms  :  "  The 
pension  is  not  exempt  from  indirect  assignment,  for  it  would 
vest  in  a  trustee  in  bankruptcy  as  *  property '  of  the  bankrupt : 
Ex  parte  Euggins.'"  (2)  It  seems  to  me  that  it  is  in  reference 
to  that  argument  that  the  Master  of  the  Eolls  says  he  thinks  it 
better  to  give  no  opinion.  The  validity  of  that  argument 
depends  on  whether  the  pension  in  that  case  would  be  the 
property  of  the  bankrupt,  so  as  to  pass  to  his  trustee.  Here 
the  pension  clearly  would  not  pass  to  the  receiver  under  an 
insolvency  in  India,  but  it  comes  within  s.  53  of  the  Bankruptcy 
Act,  1883.  We  think  that  the  discretion  should  not  be  exercised 
by  making  an  order  under  that  section. 

Appeal  allowed. 

Solicitor  for  appellant :  George  Twynam, 

Solicitors  for  respondent :  Ashiirst,  Morris,  Crisp  &  Go. 


(1)  18  Q.  B.  D.  at  p.  139. 


(2)  21  Ch.  D.  85. 

P.  B.  H. 
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THE  QUEEN  v.  THE  COMMISSIONERS  OF  TAXES  FOR  1895 
THE  BARSTAPLE  DIVISION  OF  ESSEX.  ^^^^ 

TitTies — Income  Tax — Assessment  for  Occupation  of  Lands — Beduction  hy 
Commissioners — Owner  of  Tithe  Bent-charge — Bight  of  Ajppeal — Income 
Tax  Act,  1853  (16  &  17  Vict.  c.  34),  Sched.  B.— Tithe  Act,  1891  (54  &  55 
Vict.  c.  8),  s.  8,  sub-ss,  1,  3. 

Sect.  8,  sub-s.  3,  of  the  Tithe  Act,  1891,  which  gives  the  owner  of  tithe 
•  rent-charge  the  same  right  of  appeal  as  the  owner  of  lands,  gives  a  right  of 
appeal  to  the  owner  of  tithe  rent- charge  where  the  assessment  on  land 
made  by  the  surveyor  for  the  purpose  of  Schedule  B  to  the  Income  Tax 
Act,  1853,  has  been  reduced  by  the  Commissioners,  on  appeal  by  the 
occupier  of  the  land,  to  such  an  extent  that  the  tithe  rent-charge  exceeds 
two-thirds  of  the  annual  value  of  the  land,  as  ascertained  by  the  assess- 
ment, in  consequence  of  which  so  much  of  the  tithe  rent-charge  as  is 
equal  to  the  excess  is  liable  to  be  remitted  under  sub-s.  1. 

An  order  nisi  had  been  granted  for  a  mandamus  to  the  Com- 
missioners of  Taxes  for  the  Barstaple  division  of  the  county  of 
Essex,  directing  them  to  hear  and  determine  the  appeal  of  the 
Rev.  E.  P.  Gibson,  the  rector  of  the  parish  of  Ramsden  Bellhouse, 
against  the  assessment,  under  Schedule  B  of  the  Income  Tax  Acty 
1853  (16  &  17  Yict.  c.  34),  of  certain  lands  in  that  parish, 
Mr.  Helsham  Jones,  being  both  the  owner  and  occupier  of  the 
lands  in  question,  was  assessed  in  respect  of  such  lands,  for  the 
purpose  of  Schedules  A  and  B  of  the  Income  Tax  Act,  1853,  by 
the  surveyor.  He  appealed  to  the  Commissioners,  who  reduced 
the  assessments.  (1)  The  Rev.  E.  P.  Gibson,  the  rector,  was  the 
owner  of  the  tithe  rent-charge  issuing  out  of  the  lands.  Notice 
was  not  given  to  him  of  the  appeal  by  the  owner  and  occupier  of 
the  lands  to  the  Commissioners^  and  he  was  not  aware  of  such 
appeal  until  after  it  had  been  heard  and  determined.  He  desired 
to  question  by  way  of  appeal  the  reduction  of  the  assessment  for 
the  purpose  of  Schedule  B  to  the  Income  Tax  Act,  1853,  on  the 
ground  that,  by  reason  of  the  provisions  of  the  Tithe  Act,  1891 

(1)  As  to  appeals  against  assess-     Taxes  Management  Act,  1880  (43  &  44 
ments,  see  the  Income  Tax  Act,  1842     Vict.  c.  19),  s,  57. 
(5  &  6  Vict.  c.  35),  ss.  80,  82,  and  the 
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Division  of 
Essex. 


(54  &  55  Vict.  c.  8),  s.  8,  sub-s.  1  (1),  his  interest  as  owner  of  the 
tithe  rent-charge  was  affected,  and  he  claimed  to  be  entitled  to 
appeal  by  virtue  of  sub-s.  3  of  the  same  section.  (2) 

The  Commissioners  were  of  opinion  that  he  had  no  right  of 
appeal,  and  that  they  had  no  jurisdiction  to  hear  the  appeal,  and 
refused  to  hear  it. 

Lawson  Walton,  Q.C.  (J.  C.  Earle  with  him),  for  the  Commis- 
sioners, shewed  cause.  The  Commissioners  were  right  in  holding 
that  they  had  no  jurisdiction  to  hear  this  appeal.  They  had 
already  decided  the  question  now  sought  to  be  raised  on  the 
appeal  of  the  occupier.  The  owner  of  the  tithe  rent-charge  seeks 
to  appeal,  not  from  the  surveyor  to  the  Commissioners,  which  is 
the  appeal  given  by  the  statutes,  but  from  the  Commissioners  to 
themselves.  It  is  expressly  provided  by  the  Taxes  Management 
Act,  1880  (43  &  44  Yict.  c.  19),  s.  57,  sub-s.  10,  that  "Appeals 
once  determined  by  the  General  Commissioners  ....  shall  be 
final."  The  owner  of  the  tithe  rent-charge  is  not  a  person 
aggrieved,  and  has  no  right  of  appeal.  To  give  him  a  right  of 
appeal  would  cause  injustice  to  the  occupier. 

Channell,  Q.C.  {Stevenson  Moore  with  him),  in  support  of  the 
order  nisi.  The  provisions  of  s.  8,  sub-s.  1,  of  the  Tithe  Act, 
1891,  shew  that  the  interest  of  the  owner  of  the  tithe  rent-charge 
may  be  affected  by  the  reduction  of  the  occupier's  assessment. 
He  is  therefore  aggrieved,  and  is  entitled  to  appeal.  His 
interest,  however,  was  not  affected  until  the  Commissioners  had 
reduced  the  assessment,  and  his  appeal  must  be  taken  to  be  an 


(1)  By  54  &  55  Yict.  c.  8,  s.  8, 
sub-s.  1,  "  Where  a  sum  is  claimed  on 
account  of  tithe  rent-charge  issuing 
out  of  any  lands,  and  the  county 
court  is  satisfied  that,  if  the  sum 
claimed  is  paid,  the  total  amount  paid 
on  account  of  the  tithe  rent-charge 
for  the  period  of  twelve  months  next 
preceding  the  day  on  which  the  sum 
claimed  became  payable,  will  exceed 
two-thirds  of  the  annual  value  of  the 
lands,  as  ascertained  and  entered  in 
the  assessment  fcr  the  purpose  of 
Schedule  B  to  the  Income  Tax  x\ct, 


1853,  ....  the  Court  shall  order 
the  remission  of  so  much,  whether 
the  whole  or  part  of  the  sum  claimed, 
as  is  equal  to  the  excess,  and  the 
amount  so  ordered  to  be  remitted 
shall  not  be  recoverable." 

(2)  By  sub-s.  3,  "  For  the  purposes 
of  this  section  the  owner  of  tithe 
rent- charge  shall  have  the  same  right 
of  appeal  as  the  owner  of  lands, 
whether  under  the  enactments  relating 
to  the  said  assessment  or  under  this 
section." 
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appeal  against  the  assessment  as  made  by  the  surveyor  and  1895 

altered  by  the  Commissioners.    If  there  is  any  inconsistency  The  Queen 

between  s.  57,  sub-s.  10,  of  the  Taxes  Management  Act,  1880,  commis- 

and  s.  8,  sub-s.  3,  of  the  Tithe  Act,  1891,  the  later  Act  must  signers  op 

J.  AXES  FOB 

prevail.  Barstaple 

Division  of 


Essex. 


Gkantham  J.  This  is  a  somewhat  complicated  case.  We 
find  that  a  difficulty  arose  from  the  fact  that  the  owner  of  the 
tithe  rent-charge  was  unaware  of  the  appeal  to  the  Commissioners 
brought  by  the  owner  and  occupier  of  the  land,  and  it  is  said 
that  the  determination  of  the  Commissioners  is  final.  But  it 
now  appears  that  the  owner  of  the  tithe  rent-charge  did  give 
notice  of  appeal  in  time.  The  Tithe  Act,  1891  (54  &  55  Yict. 
c.  8),  s.  8,  sub-s.  3,  gives  him  a  right  of  appeal  if  he  gives  his 
notice  in  time,  and  the  only  difficulty  is  as  to  the  question 
whether  the  Commissioners,  having  already  decided  on  the 
appeal  by  the  owner  and  occupier  of  the  land,  can  afterwards 
hear  an  appeal  by  the  owner  of  the  tithe  rent-charge.  I  have 
no  doubt  that  s.  8,  sub-s.  3,  gives  the  owner  of  the  tithe  rent- 
charge  a  right  to  demand  an  appeal,  and  gives  the  Commis- 
sioners a  right  to  hear  such  appeal.  The  order  nisi  must 
therefore  be  made  absolute. 

Weight  J.  The  land  was  assessed  by  the  surveyor  for  the 
purpose  of  Schedules  A  and  B  to  the  Income  Tax  Act,  1853. 
Then  there  was  an  appeal  by  the  owner  and  occupier  of  the  land, 
and  the  assessments  were  reduced.  Then,  in  consequence  of  the 
provisions  of  s.  8,  sub-s.  1,  of  the  Tithe  Act,  1891,  it  is  appre- 
hended that  if  the  occupier  of  the  land  is  able  to  shew  that  the 
amount  claimed  on  account  of  tithe  rent-charge  will  exceed  two- 
thirds  of  the  annual  value  of  the  lands,  as  ascertained  by  the 
decision  of  the  Commissioners  on  appeal,  the  amount  of  tithe 
rent-charge  will  be  reduced.  The  Commissioners  thought  that 
they  had  no  power  to  hear  an  appeal  by  the  owner  of  the  tithe 
rent-charge,  and  the  question  for  our  determination  is  whether 
s.  8,  sub-s.  3,  of  the  Tithe  Act,  1891,  gives  them  power  to  hear 
such  an  appeal.  I  find  it  somewhat  difficult  to  get  over  the 
language  of  the  statutes  so  as  to  give  the  owner  of  the  tithe 
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1895  rent-charge  in  the  present  case  the  right  of  appeal  which  he 

The  Queen  claims ;  but,  on  the  whole,  I  think  that  the  appeal  must  be  dealt 

CoMMis-  ^^th  as  if  the  assessment  of  which  the  owner  of  the  tithe  rent- 

TAXErroE  ^^^^g®  complains,  although  it  was  in  fact  made  by  the  Commis- 

Bakstaple  sioners,  had  been  made  by  the  surveyor.  I  also  think  that  the 
Division  of     .  ^  ^ 

Essex.     right  of  appeal  ought  to  be  allowed  on  the  ground  that  (although 

Wright,  J.  owing  to  no  fault  on  the  part  of  the  Commissioners)  the  proceed- 
ings on  the  previous  appeal  were  not  conducted  according  to  the 
principles  of  natural  justice,  so  far  as  the  owner  of  the  tithe  rent- 
charge  was  concerned,  because  he  had  no  notice.  I  think  that 
the  owner  and  occupier  of  the  land  ought  to  have  notice  of  the 
rehearing. 

Order  absolute. 

Solicitor  for  the  owner  of  the  tithe  rent-charge  :  E.  W.  L 
Peterson. 

Solicitors  for  the  Commissioners  :  E.  F.  &  H.  Landon. 

P.  B.  H. 


C.A.  [IN  THE  COURT  OF  APPEAL.] 


1895 
IV  11,  27. 


BEOWN,  JAKSON  &  CO.  v.  A.  HUTCHINSON  &  CO. 

AND  AnOTHEE. 

FarinersTiip — Partner's  separate  Judgment  Debt — Charging  Order  upon  Share 
of  Partner — Right  to  Account — Partnership  Act,  1890  (53  &  54  Vict.  c.  39), 
ss.  23,  31. 

As  a  general  rule  tlie  remedies  of  a  separate  judgment  creditor  of  a 
partner,  in  whose  favour  an  order  has  been  made  charging  the  judgment 
debt  on  that  partner's  interest  in  the  partnership  under  s.  23,  sub-s.  2,  of 
the  Partnership  Act,  1890,  are  only  such  as  he  would  have  had  if  the 
charge  had  been  made  by  the  partner;  and,  therefore,  in  the  absence  of 
special  circumstances,  he  cannot  during  the  continuance  of  the  partnership 
obtain  an  order  under  that  sub-section  directing  the  other  partners  to 
render  to  him  accounts  of  the  partnership  transactions. 

Appeal  from  order  of  Day  J.  at  chambers. 
The  facts  were  as  follows. 

The  plaintiffs  brought  an  action  against  J.  A.  Hutchinson  as 
the  drawer  and  the  firm  of  A.  Hutchinson  &  Co.,  of  which  he 
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was  a  member,  as  the  acceptors  of  a  bill  of  exchange  for  3000Z.  •  C.A. 

It  appeared  that  the  firm  of  A.  Hutchinson  &  Co.  was  constituted  1895 

a  societe  en  commandite  according  to  the  law  of  France  for  the  Bkown, 

manufacture  and  sale  of  indiarubber  goods,  and  that  its  registered  ^ 

office  was  in  Paris  ;  but  that  it  had  a  branch  office  in  London  for  Hutchinson 

&  Go. 

the  sale  of  the  goods  manufactured.    The  bill  was  accepted  by 
J.  A.  Hutchinson  on  behalf  of  the  firm.    The  plaintiffs  obtained 
judgment  in  the  action  against  the  defendant  J.  A.  Hutchinson 
under  Order  xiv. ;  but  the  defendants  A.  Hutchinson  &  Co. 
obtained  leave  to  defend  on  the  ground  that  the  defendant 
J.  A.  Hutchinson  had  no  authority  to  accept  the  bill  for  the 
firm.    The  action  as  against  the  firm  was  still  pending.  The 
plaintiffs  obtained  an  order  under  s.  23  of  the  Partnership  Act, 
1890,  charging  the  interest  of  the  defendant  J.  A.  Hutchinson 
in  the  partnership  business  with  the  amount  of  the  judgment 
debt,  and  appointing  a  receiver  of  that  interest.    This  order  was 
appealed  against  and  affirmed  by  the  Court  of  Appeal.  (1)  They 
then  applied  for  and  obtained  the  order  appealed  against,  which 
directed  the  defendants  A.  Hutchinson  &  Co.  to  deliver  to  the 
plaintiffs  within  one  month  or  such  extended  time  as  might  be 
allowed  by  the  judge  an  account  of  the  share  of  profits  of  the 
defendant  J.  A.  Hutchinson  in  the  partnership  of  the  defendants 
A.  Hutchinson  &  Co.,  whether  already  declared  or  accruing  to 
him  in  respect  of  the  said  partnership,  and  of  any  other  money 
which  might  be  coming  to  him  in  respect  of  the  said  partner- 
ship ;  and  that  the  said  defendants  A.  Hutchinson  &  Co.  should 
forthwith  pay  the  profits  and  moneys  found  to  be  due  to  the  said 
J.  A.  Hutchinson  to  the  receiver  appointed  as  before  mentioned. 
The  defendants  A.  Hutchinson  &  Co.  appealed  against  this 
order.  (2) 

(1)  See  [1895]  1  Q.  B.  737.  county  court,  may,  on  the  applica- 

(2)  By  the  Partnership  Act,  1890  tion  by  summons  of  any  judgment 
(53  &  54  Vict.  c.  39),  s.  23,  "  (1.)  creditor  of  a  partner,  make  an  order 
After  the  commencement  of  this  Act  charging  that  partner's  interest  in  the 
a  writ  of  execution  shall  not  issue  partnership  property  and  profits  with 
against  any  partnership  property  payment  of  the  amount  of  the  judg- 
except  on  a  judgment  against  the  ment  debt  and  interest  thereon,  and 
firm.  (2.)  The  High  Court,  or  a  judge  may  by  the  same  or  a  subsequent 
thereof,  or  the  Chancery  Court  of  the  order  appoint  a  receiver  of  that  part- 
County  Palatine  of  Lancaster,  or  a     ner's  share  of  profits  (whether  already 
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O.A.         McCallf  Q,C.,  and  H,  Tindal  Atkinson^  for  the  defendants 
1895      A.  Hutchinson  &  Co.    There  was  no  jurisdiction  to  make  this 
Beown,     order.    For  convenience  the  rules  allow  the  drawer  and  the 
J  ANSON  &  Co.  acceptor  of  a  bill  of  exchange  to  be  sued  by  one  writ ;  but  the 

Hutchinson  action  must  be  treated  for  this  purpose  as  two  actions — one 

&  Co. 

against  the  drawer,  the  other  against  the  acceptors.  If  separate 
actions  had  been  brought,  how  could  there  be  jurisdiction  in  the 
action  against  the  drawer  to  make  such  an  order  as  this  against 
the  defendants  in  the  other  action  ?  Unless  jurisdiction  is  given 
by  the  Partnership  Act,  1890,  there  can  be  none.  The  question 
depends  on  s.  23  of  the  Act.  The  effect  of  sub-s.  2  of  that 
section  is  to  give  to  the  judgment  creditor  of  a  partner  the  same 
rights  as  if  a  charge  in  respect  of  the  judgment  debt  had  been 
given  to  him  by  the  partner  upon  his  share  in  the  partnership. 
By  s.  31  of  the  Act  an  assignment  by  any  partner  of  his  share 
in  the  partnership,  either  absolute  or  by  way  of  mortgage  or 
redeemable  charge,  does  not,  as  against  the  other  partners, 
entitle  the  assignee,  during  the  continuance  of  the  partnership, 
to  require  any  accounts  of  the  partnership  transactions.  The 
judgment  creditor  cannot  be  placed  in  a  better  position  than  the 


declared  or  accruing),  and  of  any- 
other  money  which  may  be  coming 
to  him  in  respect  of  the  partnership, 
and  direct  all  accounts  and  inquiries, 
and  give  all  other  orders  and  direc- 
tions which  might  have  been  directed 
or  given,  if  the  charge  had  been  made 
in  favour  of  the  judgment  creditor  by 
the  partner,  or  which  the  circum- 
stances of  the  case  may  require. 
(3.)  The  other  partner  or  partners 
shall  be  at  liberty  at  any  time  to 
redeem  the  interest  charged,  or  in 
case  of  a  sale  being  directed,  to 
purchase  the  same." 

Sect.  31 :  "  (1.)  An  assignment  by 
any  partner  of  his  share  in  the  part- 
nership, either  absolute  or  by  way  of 
mortgage  or  redeemable  charge,  does 
not,  as  against  the  other  partners, 
entitle  the  assignee,  during  the  con- 
tinuance of  the  partnership,  to  inter- 


fere in  the  management  or  adminis- 
tration of  the  partnership  business  or 
affairs,  or  to  require  any  accounts  of 
the  partnership  transactions,  or  to 
inspect  the  partnership  books,  but 
entitles  the  assignee  only  to  receive 
the  share  of  profits  to  which  the 
assigning  partner  would  otherwise  be 
entitled,  and  the  assignee  must  accept 
the  account  of  profits  agreed  to  by  the 
partners.  (2.)  In  case  of  a  dissolution 
of  the  partnership,  whether  as  respects 
all  the  partners  or  as  respects  the 
assigning  partner,  the  assignee  is  en- 
titled to  receive  the  share  of  the  part- 
nership assets  to  which  the  assigning 
partner  is  entitled  as  between  himself 
and  the  other  partners,  and,  for  the 
purpose  of  ascertaining  that  share,  to 
an  account  as  from  the  date  of  the 
dissolution." 
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judgment  debtor.    The  judgment  debtor  could  not  during  the      0.  A. 
continuance  of  the  partnership  compel  the  other  partners  to  1895 
render  such  an  account  as  is  here  ordered.    Assuming  that  such  browiJ 
an  order  could  be  made  in  the  case  of  an  English  firm,  it  cannot  J^^^^n  &  Co. 
be  made  in  the  case  of  a  foreign  firm  the  rights  of  the  partners  Hdtchjnson 
in  which  are  governed  by  foreign  law.    [They  cited  Lindley  on 
Partnership,  6th  ed.  p.  364.] 

Witt,  Q.C.,  and  Bartley  BennisSy  for  the  plaintiffs.  The  terms 
of  s.  23,  sub-s.  2,  of  the  Partnership  Act,  1890,  do  not  limit  the 
jurisdiction  to  direct  accounts  to  cases  in  which  a  mortgagee  or 
assignee  would  be  entitled  to  them  under  s.  31.  The  Court  may 
direct  all  accounts  and  inquiries  "which  the  circumstances  of 
the  case  may  require."  The  contention  for  the  appellants  gives 
no  effect  to  those  words.  By  the  1st  sub-section  of  s.  23  the 
previously  existing  right  to  seize  the  partnership  property  in 
execution  is  taken  away.  It  is  to  be  presumed  that  some  effec- 
tive substitute  for  it  would  be  given  by  the  Act.  To  construe 
the  2nd  sub-section  as  giving  jurisdiction  only  to  order  an 
account  as  against  the  judgment  debtor  is  to  give  it  no  effect  at 
all,  for  there  would  be  power  under  Order  xlii.,  r.  32,  to  examine 
him  as  to  his  property  or  means  of  satisfying  the  judgment. 
Unless  an  account  can  be  ordered  as  against  the  other  partners 
the  appointment  of  a  receiver  is  ineffective.  It  would  appear 
from  what  Lindley  L.J.  said  in  giving  judgment  in  Brown, 
Janson  &  Co.  v.  A.  Hutchinson  &  Co.  (1),  that  he  thought  that 
there  was  power  to  make  such  an  order  as  this.  He  points  out 
that  there  is  no  grievance  to  the  solvent  partners,  and  that  by 
s.  33,  sub-s.  2,  they  can  dissolve  the  partnership  if  one  partner 
allows  his  share  of  the  partnership  property  to  be  charged  under 
the  Act  for  his  separate  debt.  [They  cited  Whetham  v.  Bavey  (2)  ; 
Bedmayne  v.  Forster.  (3)] 

McCall,  Q.C.J  in  reply,  cited  Irwell  v.  Eden.  (4) 

Cur.  adv.  vult. 

May  27.  Lopes  L.J.  read  the  following  judgment :— The  facts 
in  this  case  are  as  follows.    The  plaintiffs  brought  an  action 

(1)  [1895]  1  Q.  B.  737.  (3)  L.  E.  2  Eq.  467. 

(2)  30  Ch.  D.  574.  (4)  18  Q.  B.  D.  588. 
Vol.  II.  1895.                            K  2 
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Lopes  L.J. 


C.  A.      against  J.  A.  Hutchinson  and  the  firm  of  Hutchinson  &  Co.,  of 

1895       which  he  was  a  member,  upon  a  bill  of  exchange  for  3000Z.,  drawn 

Brown  J*      Hutchinson  upon  and  accepted  by  the  firm,  and  they 

Janson  &  Co.  obtained  judgment  against  J.  A.  Hutchinson  under  Order  xiv. 

Hutchinson  for  3034Z.  17s.,  leave  beins:  2:ranted  to  the  firm  to  defend  the 
&Co.  ^.  ^  ^ 
  action. 

The  plaintiffs  then  applied  by  summons  under  s.  23  of  the 
Partnership  Act,  1890,  for  an  order  charging  the  interest  of 
J.  A.  Hutchinson  in  the  partnership  business  with  the  amount 
of  the  judgment  debt  and  for  the  appointment  of  a  receiver  of 
his  said  partnership  interest.  This  order  was  made  and  was 
affirmed  by  the  Court  of  Appeal.  Subsequently  the  learned 
judge  at  chambers  ordered  the  defendants  A.  Hutchinson  &  Co. 
to  deliver  to  the  plaintiffs  an  account  of  the  share  of  profits  of 
the  defendant  J.  A.  Hutchinson  in  the  partnership  of  the  de- 
fendants A.  Hutchinson  &  Co.  This  is  the  order  appealed 
against. 

It  is  said  that  there  was  no  jurisdiction  to  make  this  order. 
The  question  depends  on  the  latter  part  of  sub-s.  2  of  s.  23  of 
the  Partnership  Act,  1890.  The  object  of  this  section  is  to  get 
rid  of  the  cumbrous  and  inconvenient  mode  by  which  partnership 
property  was  taken  in  execution  for  a  partner's  separate  debt. 
A  fi.  fa.  founded  on  a  judgment  obtained  against  one  partner 
can  no  longer  be  executed  against  the  goods  of  the  firm,  but,  as 
in  the  case  of  public  companies,  a  separate  judgment  creditor  of 
a  partner  can  obtain  an  order  charging  his  interest  in  the  part- 
nership assets  with  the  payment  of  the  judgment  debt,  and  the 
charge  can  be  enforced  by  a  sale  or  the  appointment  of  a  receiver. 
At  the  end  of  the  section  are  these  words :  "  And  direct  all 
accounts  and  inquiries,  and  give  all  other  orders  and  directions 
which  might  have  been  directed  or  given  if  the  charge  had  been 
made  in  favour  of  the  judgment  creditor  by  the  partner,  or  which 
the  circumstances  of  the  case  may  require."  Having  regard  to 
the  words  or  which  the  circumstances  of  the  case  may  require," 
I  am  of  opinion  that  there  is  a  jurisdiction  to  direct  accounts — a 
jurisdiction  to  be  exercised  at  the  discretion  of  the  judge,  but  a 
jurisdiction  which  ought  never  to  be  exercised  except  in  special 
circumstances,  as,  for  instance,  with  a  view  to  a  dissolution 
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rendered  necessary  either  by  the  conduct  of  the  partners  or  at      C.  A. 

their  request.    I  find  no  such  special  circumstances  in  this  case.  1895 

The  appeal  must  be  allowed  with  costs.  Bkown, 

Janson  &  Co. 

V. 

EiGBY  L.J.  I  am  of  the  same  opinion.  This  case  depends 
upon  s.  23,  sub-s.  2,  of  the  Partnership  Act,  1890.  The  latter 
part  of  that  sub-section  provides  that  the  Court  or  a  judge  may 
"  direct  all  accounts  and  inquiries,  and  give  all  other  orders  and 
directions  which  might  have  been  directed  or  given  if  the 
charge  had  been  made  in  favour  of  the  judgment  creditor  by  the 
partner,  or  which  the  circumstances  of  the  case  may  require." 
Eeading  the  sub-section  with  s.  31,  sub-s.  1,  which  provides  that 
an  assignment  by  a  partner  of  his  share  in  the  partnership,, 
either  absolute  or  by  way  of  mortgage  or  redeemable  charge, 
does  not,  as  against  the  other  partners,  entitle  the  assignee, 
during  the  continuance  of  the  partnership,  to  require  any 
accounts  of  the  partnership  transactions,  I  think  it  plain  that 
the  intention  of  the  legislature  was  that,  under  ordinary  circum- 
stances, in  dealing  with  a  case  under  sub-s.  2  of  s.  23,  the 
analogy  of  an  assignment  by  a  partner  of  his  share  should  be 
adhered  to.  In  order  to  get  rid  of  such  inconveniences  as  arose 
under  the  old  law  in  cases  where  the  partnership  property  was 
seized  to  satisfy  the  separate  judgment  debt  of  one  of  the 
partners,  it  is  provided  by  s.  33,  sub-s.  2,  that  a  partnership  may, 
at  the  option  of  the  other  partners,  be  dissolved  if  any  partner 
suffers  his  share  of  the  partnership  property  to  be  charged  under 
the  Act  for  his  separate  debt.  That  provision  is,  of  course,  only 
applicable  to  English  partnerships ;  and  whether  there  is  in  this 
case  an  English  partnership  as  well  as  the  French  partnership, 
or,  if  not,  what  the  French  law  on  the  subject  under  such  cir- 
cumstances may  be,  we  are  not  in  a  position  to  say.  It  seems 
to  me  that  the  words  at  the  end  of  sub-s.  2  must  be  taken  as 
meaning  that  prima  facie  the  judgment  creditor  who  has  obtained 
a  charging  order  under  that  sub-section  shall  have  such  remedies 
as  a  person  would  have  in  whose  favour  a  charge  had  been  made 
by  a  partner  upon  his  share  in  the  partnership ;  and  that  by  so 
reading  them  we  are  not  depriving  such  a  judgment  creditor 
of  any  right  which  he  would  have  had  under  the  law  as  it 

K  2  2 


Hutchinson 
&Co. 

Kigby  L.J. 
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C.  A.  previously  existed.  Treating  that  as  being  the  general  rule  laid 
1895  down  by  the  sub-section,  what  then  is  the  meaning  of  the  con- 
Brown,  eluding  words  of  the  sub-section,  "  or  which  the  circumstances 
Janson  &  Co.  ^£  ^j^^  ^^g^  require  "  ?  I  do  not  look  upon  those  words  as 
having  no  effective  meaning.  I  think  that  they  recognise  that 
the  analogy  of  an  assignment  of  a  share  in  the  partnership  by  a 
partner  might  not  in  all  cases  afford  the  rule  which  is  to  be 
acted  upon  under  the  new  law.  But  I  cannot  think  that  the 
previous  words  referring  to  the  remedies  given  to  an  assignee  by 
way  of  charge  were  inserted  without  reason,  as  would  be  the  case 
according  to  the  wide  construction  of  the  sub-section  contended 
for  by  the  plaintiffs.  I  think  they  were  inserted  as  an  instruc- 
tion with  regard  to  the  rule  to  be  acted  on  in  ordinary  cases,  and 
that  the  concluding  words  were  added  to  give  under  special 
circumstances  a  wider  jurisdiction  to  direct  accounts  than  would 
have  existed  in  the  case  of  an  assignee ;  and  what  the  special 
circumstances  so  contemplated  may  be  it  seems  to  me  unneces- 
sary for  the  purposes  of  the  present  case  to  endeavour  to  define, 
for,  when  I  look  at  the  facts,  I  cannot  find  any  special  circum- 
stances whatever  to  take  the  case  out  of  the  ordinary  rule 
indicated  by  the  sub-section.  I  do  not  think  that  in  a  case  like 
the  present  the  legislature  ever  intended  that  an  account  should 
be  directed  as  against  the  other  partners  during  the  continuance 
of  the  partnership.  I  therefore  agree  with  my  brother  Lopes 
that  this  appeal  should  be  allowed. 

Appeal  allowed. 


Solicitors  for  plaintiffs :  Hays,  ScJimettau,  &  Anerum, 
Solicitors  for  defendants  A.  Hutchinson  &  Co :  Montagu  &  Go. 

E.  L. 
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[IN  THE  COURT  OF  APPEAL.] 

DODDS,  Appellant; 
THE  ASSESSMENT  COMMITTEE  OF  THE  POOE  LAW 
UNION  OF  SOUTH  SHIELDS,  Eespondents. 

Poor-rate — Rateable  Value — Public-house — Evidence  of  Weeldy  Tahings. 
6  dfc  7  Wm.  4,  c.  96,  s.  1. 

On  appeal  against  the  valuation  of  a  public-iiouse,  situated  in  a  town 
-where  there  were  other  public-houses  of  a  similar  character,  the  assessment 
committee  desired  to  prove,  by  cross-examination  of  the  appellant's 
witnesses  and  by  other  evidence,  what  were  the  average  weekly  takings. 
The  Court  of  Quarter  Sessions  rejected  the  evidence  so  tendered.  On  a 
case  stated : — 

Eeld,  affirming  the  judgment  of  the  Divisional  Court,  that,  as  there  was 
nothing  exceptional  in  the  case  of  a  public-house  so  situated,  the  ordinary 
mode  of  arriving  at  the  rateable  value  should  be  adopted,  and  that  the 
evidence  was  inadmissible. 

Appeal  from  a  judgment  of  the  Queen's  Bench  Division  on  a 
case  stated  at  quarter  sessions. 

The  appeHant  was  rated  as  the  occupier  of  a  pubHc-house 
caUed  the  Wheat  Sheaf  Inn,  in  the  parish  of  Westoe  in  the 
borough  of  South  Shields,  of  which  he  was  tenant  from  year  to 
year  at  an  annual  rental  of  315/.  10s.,  and  in  respect  of  which 
he  was  assessed  at  500?.  for  gross  estimated  rental,  and  416Z.  10s. 
for  rateable  value. 

The  ground  of  appeal  was  that  the  appellant's  premises  were 
overrated. 

At  the  hearing  of  the  appeal  the  respondents'  counsel  pro- 
posed, by  cross-examination  of  the  appellant's  witnesses  and  by 
examination  in  chief  of  the  respondents'  witnesses,  to  give  evi- 
dence of  the  amount  of  the  average  weekly  takings  of  the 
appellant  in  his  public-house.  The  appellant's  counsel  objected 
to  the  reception  of  evidence  of  that  kind,  and  the  objection  was 
allowed  and  the  evidence  was  rejected. 

The  question  for  the  Court  was  whether  the  evidence  tendered 
was  rightly  rejected. 


0.  A. 

1895 

May  1. 
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O.A.         The  Divisional  Court  (Wills  and  Wright  J  J.)  affirmed 'the 
1895       decision  of  the  Court  of  Quarter  Sessions. 
DoDDs        '-^^^  assessment  committee  appealed. 

V. 

Committee      BolfouT  BrowYie,  Q.G.,  and  B,  Cunningham  Glen,  for  the  assess- 
or Poor  Law  ment  committee,  in  support  of  the  appeal.    The  evidence  was 
Union  OF  .        ,  '       ,  • 

South     wrongly  rejected.    The  assessment  committee  are  not  attempting 

Shields.  make  profits  a  test  of  what  is  the  rateable  value,  but  they 
desire  to  ascertain  the  gross  earnings  so  as  to  be  able  to  see 
whether  the  rateable  value  of  the  house  is  properly  represented 
by  the  rent  paid.  The  case  of  a  public-house  is  exceptional, 
because  there  are  other  considerations  besides  rent,  such,  for 
instance,  as  the  common  undertaking  entered  into  in  the  case  of 
tied  houses.  If  the  gross  earnings  are  known,  the  working  and 
other  expenses  and  tenant's  profits  can  be  deducted,  and  the 
balance  will  represent  the  rent  that  a  tenant  would  pay.  This 
is  a  case  in  which  there  is  no  open  market  from  which  the  value 
can  be  ascertained,  and,  therefore,  recourse  must  be  had  to  the 
earnings :  Beg,  v.  Verrall  (1) ;  ClarJc  v.  Fisherton-Angar.  (2) 

[They  referred  also  to  Beg,  v.  London  and  North  Western  By, 
Go.  (3)  and  Mersey  JDochs  v.  Liverpool.  (4)] 

Lawson  Walton,  Q.G.,  and  /.  Strachan,  for  the  appellant. 
There  is  nothing  exceptional  in  the  case  of  a  public-house.  The 
value  can  be  ascertained  in  the  ordinary  manner  by  the  evidence 
of  experts,  and,  that  being  so,  there  is  no  occasion  to  refer  to  the 
earnings,  and  the  question  of  the  amount  of  such  earnings  cannot 
be  gone  into. 

Balfour  Browne,  Q.G.,  in  reply. 

LoKD  EsHEK  M.K.  I  am  of  opinion  that  the  decision  of  the 
Divisional  Court  in  this  case  is  right.  The  question  before  the 
assessment  committee  and  before  the  quarter  sessions,  which  is 
what  we  have  to  deal  with,  was.  What  was  the  rateable  value  of 
a  certain  public-house  in  South  Shields  ?  The  rateable  value 
is  to  be  found  according  to  the  method  pointed  out  by  the  Act 
of  Parliament ;  that  is  to  say,  it  is  to  be  ascertained  by  the  rent 
which  an  hypothetical  tenant — that  is,  an  ordinary  person  or 

(1)  1  Q.  B.  D.  9.  (3)  L.  E.  9  Q.  B.  134. 

(2)  G  Q.  B.  D.  139.  (4)  L.  K.  9  Q.  B.  84. 
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tenant — would  give  for  the  premises.  The  question,  according  C.  A. 
to  the  Act,  is,  not  what  rent  he  could  afford  to  give,  but  what  1895 


rent  an  ordinary  tenant  would  give — that  is,  what  he  would  be  Dodds 
likely  to  give.  Asses^sment 
ISTow,  what  is  the  ordinary  mode  of  finding  out  what  a  tenant  p^^^J^law 
would  give  as  rent  for  premises  ?  The  question  is  not  what  a  Union  of 
tenant  would  give  for  the  business  carried  on  in  the  house  or  Shields. 
tenement,  it  is  what  he  would  give  by  way  of  rent  for  the  house  Lo^d  Esher  m.r. 
or  tenement  itself.  There  is  a  well  known  and  established  mode 
of  determining  that  question,  and  it  is  obviously  the  best  mode 
where  it  can  be  adopted.  The  question  is  not  what  the  tenant 
of  the  premises  is  actually  paying,  though  that  may  be  a  cir- 
cumstance to  be  inquired  into.  The  tenant  may  be  paying  far 
more  than  an  ordinary  tenant  would  give,  or  he  may  be  paying 
much  less.  It  is  obvious  that,  given  the  nature  of  the  business, 
the  mode  in  which  the  building  is  built,  and  its  position  in  a 
particular  part  of  the  district  or  town,  one  man  using  these 
premises  for  a  particular  business  might  make  it  a  very  paying 
business,  and  another  man,  using  the  same  premises,  might  make 
his  business  a  total  failure ;  but  that  cannot  be  the  test  as  to 
what  an  ordinary  tenant  would  give  as  rent  for  the  premises. 
An  ordinary  tenant  would  carry  on  his  business  with  ordinary 
skill  and  care :  and  if  two  men  with  the  same  ordinary  skill  and 
care  were  carrying  on  business  in  the  same  premises  in  the  same 
position,  the  probability  is  that  they  would  be  carrying  it  on 
with  as  nearly  as  possible  the  same  result.  To  inquire  what  a 
particular  tenant  has  given,  or  what  another  particular  tenant 
might  give,  would  be  to  go  into  a  question  which  is  really 
immaterial,  because  it  is  not  the  proper  one  by  which  to  deter- 
mine the  only  question  which  has  to  be  determined,  and  that  is, 
what  an  ordinary  tenant  would  give.  Therefore  it  is  admitted 
that,  in  dealing  with  inhabited  houses  or  ordinary  business 
premises,  the  mode  of  determining  the  question  is  by  inquiring 
what  rent  is  given  for  similar  premises  in  similar  positions  in 
the  same  place. 

Now  that  is  the  general  rule,  though  the  amount  of  profit 
that  a  man  is  making  or  the  amount  of  his  gross  profits  in  his 
business  would  be  questions  which  might  be  not  immaterial  if 
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C.  A.  the  inquiry  were  what  could  a  tenant  afford  to  give ;  but  where 
1895  the  inquiry  is  what  a  tenant  is  likely  to  give,  the  question  either 
D^DDs     of       gross  earnings  or  of  his  net  earnings  or  of  his  profits  is, 

^-  and  must  be,  whollv  immaterial :  and  it  is  in  fact  mischievous 

Assessment  ^  :  ^ 

Committee  and  oppressive.    So  that  such  evidence,  where  you  can  get  the 

Union  op  Ordinary  evidence,  ought  to  be  rejected,  not  only  on  the  ground 
Shields.  immaterial,  but  also  on  the  ground  that  to  allow  it 

X  .  rr" would  be  oppressive  and  unfair. 

Lord  Esher  M.R. 

That  principle  is  admitted  in  ordinary  cases ;  but  it  is  said 
there  are  exceptional  cases,  in  which  it  is  necessary  to  go  into 
takings.  The  leading  case  upon  all  these  matters  is  Mersey 
Docks  V.  Liverpool  (1),  and  the  judgment  of  Blackburn  J.  in  that 
case  is,  and  has  always  been  held  to  be,  the  foundation  of  all  the 
subsequent  decisions  upon  this  matter.  In  that  case  it  seems  to 
me  that  it  is  distinctly  laid  down  that  in  ordinary  cases  such 
questions  as  to  the  gross  receipts,  or  the  net  receipts  or  the 
profits,  cannot  be  asked.  He  gives  the  instances  of  a  shop  in 
Cheapside,  and  of  chambers  in  the  Inns  of  Court,  to  shew  that 
in  those  cases  this  question  of  profits,  or  of  the  gross  earnings  or 
net  earnings,  is  immaterial.  But  he  says  there  are  exceptional 
cases,  and  the  one  before  him— the  case  of  what  was  the  rateable 
value  of  the  Liverpool  Docks — was  an  exceptional  case,  because 
there  was  nothing  to  compare  it  with :  there  were  no  other  docks 
in  the  same  position,  and  there  were  particular  Acts  of  Parlia- 
ment which  were  applicable  to  the  Liverpool  Docks,  and  there- 
fore it  was  not  possible  to  get  at  what  a  tenant,  if  they  were  put 
into  the  market,  would  give  for  them.  That  is  an  exceptional 
case,  and  it  became  necessary,  as  a  step  to  deciding  what  a 
tenant  would  give,  to  find  out  what  he  could  afford  to  give.  It 
is  not  said  that  the  rateable  value  is  to  be  what  a  tenant  could 
afford  to  give,  but  that  in  order  to  find  out  what,  in  such  a  case 
as  that,  he  would  give,  the  ordinary  means  are  not  available,  and 
therefore  it  is  necessary  to  find  out  what  the  tenant  could  afford 
to  give.  What  was  said  in  that  case  is  applicable  to  the  case  of 
a  race-course.  That  is  an  exceptional  case,  and  therefore  it  is 
necessary  to  inquire  what  the  tenant  of  the  race-course,  intending 
to  use  it  as  a  race-course,  could  afford  to  give,  in  order  to  find  out 
(1)  L.  K.  9  Q.  B.  84. 
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what  lie  would  be  likely  to  give.    A  race-course  cannot  be  put  0.  A. 

into  the  same  category  with  inhabited  houses.  1895 

There  was  another  case — that  of  refreshment  rooms  at  a  rail-  dodds 

way  station.    It  is  obvious  that  that  comes  within  the  same  ^sses^sment 

catefforv  of  beins:  an  exceptional  case.    It  was  admitted  that  Committee 

^  ^  .  1    OF  Poor  Law 

unless  this  case  of  a  public-house  was  an  exceptional  case  such    union  of 

as  those  which  have  just  been  mentioned,  the  question  ought  shields. 

not  to  be  allowed,  because  it  is  immaterial  and  would  raise  a 

false  issue,  and  be  oppressive  and  unfair. 

Now,  what  is  there  exceptional  in  the  case  of  a  public-house 
in  a  large  town  ?  There  may  be  some  public-house  or  some 
hotel  in  exceptional  circumstances,  because  I  am  not  going  to 
say  there  is  not ;  but  the  question  which  we  are  asked  is  with 
regard  to  a  public-house  in  a  town  where  there  are  many  other 
public-houses.  If  people  accustomed  to  South  Shields  can  give 
evidence  which  can  be  relied  on  as  to  what  is  the  rent  in  the 
house-market  of  public-houses  similarly  situated,  similarly  built, 
and  of  the  same  size,  it  seems  to  me  that  the  ordinary  rule  can 
be  applied,, although  the  houses  are  licensed. 

Then  it  is  said  that  some  of  the  public-houses  in  South 
Shields  are  tied  public-houses,  as  it  is  called.  Here  again,  if 
there  is  one  tied  public-house  there  are  many;  and  what 
difficulty  can  arise  in  the  case  of  tied  public-houses  any  more 
than  when  the  houses  are  free,  I  cannot  see.  I  think,  therefore, 
the  same  rule  applies  whether  they  are  tied  houses  or  not.  The 
case  of  the  Mersey  Bocks  v.  Liverpool  (1)  is  the  real  foundation 
of  all  the  law  in  these  cases,  and  I  only  venture  to  say,  with 
regard  to  one  case  that  has  been  cited  to  us,  which  is  the  case  of 
Clark  V.  Fisherton-Angar  (2),  that  I  do  not  understand  it ;  and  if  I 
do  not  understand  a  case  I  really  do  not  know  how  to  act  upon  ito 
It  seems  to  me  that  if  it  is  consistent  with  the  case  of  the  Mersey 
Docks  V.  Liverpool  (1)  and  the  doctrine  there  laid  down,  it  carries 
us  no  further.  If  it  is  inconsistent  with  it,  I  am  prepared  wholly 
to  disagree  with  it.    I  think  this  appeal  must  be  dismissed. 

A.  L.  Smith  L.J.    In  my  judgment  this  is  an  attempt  to 
incorporate  into  the  ascertainment  of  the  rateable  value  of  a 
(1)  L.  R.  9  Q.  B.  8L  (2)  6  Q.  B.  D.  139. 
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C.  A.  public-house,  certain  exceptions  which  have  been  allowed  to 

1895  be  incorporated  into  the  ascertainment  of  the  rateable  value 

DoDDs  certain  specified  hereditaments  which  I  will  deal  with  in  a 

V.  moment.    This  case  arises  on  a  very  simple  set  of  facts.  A 

.A-SSESSIiXENT 

Committee  publican  in  South  Shields  has  a  public-house  for  which  he  pays 
OP  ^  a  rent  of  315Z.  10s.  a  year;  and  the  assessment  committee  put 
Shields  ^  rateable  value  of  4161.  10s.    The  publican  went  to 
  quarter  sessions  on  appeal  asfainst  this  decision  of  the  assessment 

A.  L.  Smith  L.J.  .  i  r  o  ^ 

committee  for  the  purpose  of  shewing  that  the  Slbl.  10s.  was  the 
right  rateable  value  upon  which  the  rate  should  be  assessed,  and 
he  was  there  with  his  experts  and  surveyors  in  that  behalf. 
The  assessment  committee  were  seeking  to  establish  what  was 
the  rateable  value  of  this  public-house,  by  endeavouring  to  shew 
what  were  the  profits  made  by  this  tenant  in  that  public-house. 
This  was  objected  to,  and  the  objection  was  allowed,  and  the 
evidence  was  shut  out.  Hence  the  appeal  to  this  Court  as  to 
whether  this  was  relevant  evidence  to  the  issue  which  was  then 
to  be  determined  by  the  Court  of  Quarter  Sessions. 

I  understand  the  law  to  be  that  where  there  is  a  tenement — 
whether  it  has  a  licence  or  not  seems  to  me  to  be  immaterial — 
and  it  is  desired  to  ascertain  the  rateable  value  of  that  tenement, 
and  there  are  other  similar  tenements,  I  do  not  say  like  tene- 
ments but  similar  tenements,  with  which  a  comparison  may  be 
made,  general  evidence  of  experts  as  to  the  market  value  of  the 
house  is  legitimate  evidence.  The  real  basis  upon  which  the 
rateable  value  is  to  be  ascertained  is,  by  finding  out  what  is  the 
market  value  to  a  tenant  from  year  to  year  of  the  tenement.  I 
agree  that  the  position  of  the  house,  that  it  is  in  a  front  street, 
that  it  is  a  corner  house,  or  that  it  is  in  any  other  good  posi- 
tion, are  matters  to  be  taken  into  consideration ;  and  the  rent 
which  a  tenant  from  year  to  year  would  give  for  the  premises  is 
to  be  proved  by  calling  experts  who  know  the  town  and  have  had 
dealings  in  the  letting  of  public-houses,  whether  tied  or  free,  and 
from  their  knowledge  and  experience  can  say  that  with  regard 
to  the  public-house  which  is  the  subject-matter  of  the  inquiry, 
the  rent  which  a  tenant  would  give  from  year  to  year  is  such  an 
amount.  It  is  nihil  ad  rem  in  such  a  case  whether  the  tenant 
has  made  lOOOZ.  a  year  in  the  house,  or  whether  he  has  lost 
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lOOOZ.  a  year  in  the  house.  Take  the  case  where  a  tenant  has  0.  A. 
neglected  his  business  or  has  not  been  otherwise  successful  and  1895 


has  lost  lOOOZ.  a  year  and  is  out  of  pocket.    Is  that  house  to  be  dodds 
rated  at  nothing  ?    As  has  been  pointed  out  in  the  case  of  the  ^ggj^^j^jENT 
Mersey  Bocks  v.  Liverpool  (1),  where  you  have  what  Blackburn  J.  Committee^ 
called  the  higgling  of  the  market,  where  you  have  a  market  value    Union  of 
whereby  a  comparison  can  be  made,  profit  or  loss  in  trade  have  shields. 
nothing  whatever  to  do  with  the  ascertainment  of  the  rateable  ^  ^  j 
value  of  the  hereditament. 

Then  it  has  been  said  that  this  is  an  exceptional  case,  and, 
therefore,  the  respondents  are  entitled  to  bring  in  those  conside- 
rations which  have  been  allowed  in  certain  exceptional  cases. 
Why  is  it  an  exceptional  case  ?  Inquiries  have  for  years  been 
going  on  in  thousands  of  similar  cases  to  ascertain  the  rateable 
value  of  public-houses  with  licences,  and  why  is  an  exception  to 
be  made  in  this  case  ?  If  it  had  been  an  exceptional  case,  then 
these  authorities  which  were  called  to  our  attention,  dealing  as 
they  did  with  a  race- course  and  refreshment-rooms,  would  have 
been  applicable.  In  such  cases  the  annual  value,  as  Blackburn  J. 
points  out,  must  be  arrived  at  somehow,  and  the  only  way  avail- 
able is  to  take  into  consideration  what  profit  the  man  would 
make  out  of  the  house,  and  from  this  to  arrive,  as  best  you  can, 
at  what  a  tenant  from  year  to  year  would  give.  In  the  present 
case  there  is  no  foundation  for  saying  that  the  ascertainment  of 
the  rateable  value  of  this  public-house  is  an  exceptional  case 
at  all.  It  is  a  case  of  daily  occurrence.  It  falls  within  the 
ordinary  rule,  and  not  within  any  exception,  and,  in  my  opinion, 
the  chairman  was  quite  right  in  allowing  the  objection.  The 
Divisional  Court  was  also  right,  and  this  appeal  must  be 
disallowed. 

KiGBY  L.J.  I  am  of  the  same  opinion.  The  only  question 
raised  by  the  case,  and  I  have  no  doubt  deliberately  relied  upon 
as  the  only  ground  for  exceptional  treatment,  is  this— whether 
the  mere  fact  that  the  house  is  a  licensed  house  takes  it  out  of 
the  general  rule  adopted  for  the  purposes  of  assessment.  The 
circumstances  relied  upon  for  the  purpose  of  distinguishing  this 
(1)  L.  E.  9  Q.  B.  84. 
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C.  A.  public-house  from  any  other,  and  all  those  suggestions  about  the 

1895  differences  between  free  and  tied  houses,  are  beside  the  mark. 

DoDDs  There  may  be  differences,  and  no  doubt  there  are.    The  experts 

Assessment  those  into  consideration  in  giving  an  opinion  of 

Committee  what  the  value  of  a  particular  licensed  house  may  be  as  compared 
OF  Poor  Law    .  ,      ,  ,  ,  . 

Union  of    With  other  licensed  houses ;  but  not  a  suggestion  was  made  of 

Shiel™.  distinction  between  this  and  any  other  property  except  that 

J  licence  is  attached  to  it.    I  do  not  think  the  present  case 

approximates  to  those  which  have  been  allowed  as  exceptional, 
because  the  general  rule  cannot  by  possibility  be  applied  to 
them.  What  difficulty  is'there  in  applying  the  general  rule  here 
and  comparing  this  public-house  with  any  other  public-houses 
in  the  same  town,  or  perhaps  in  other  towns,  of  a  similar  character  ? 
I  can  see  none.  I  can  see  that  the  exceptions  which  have 
been  allowed  were  so  allowed  on  the  ground  of  necessity.  In 
such  cases  it  is  necessary  to  do  something  which  is  not  pointed 
out  in  the  Act,  because  the  only  alternative  is  that  it  would 
not  be  possible  to  assess  these  exceptional  hereditaments.  Some- 
thing must  be  done  which,  apparently,  was  not  contemplated  by 
the  Act,  but  which  arises  from  the  actual  necessities  of  the  case. 
It  cannot  be  said  that  the  mere  granting  of  a  licence  to  a  public  • 
house  raises  any  such  difficulty  or  affords  any  reason  for  an 
exceptional  treatment  of  the  case. 

Appeal  dismissed. 

Solicitors  for  appellant :  Godden,  Son  &  Holme,  for  Mahane  & 
Graham,  South  Shields, 

Solicitors  for  respondents :  Bowcliffes,  Baivle  (0  Co.,  for  Neiv- 
lands  &  Newlands,  Newcastle-on-Tyne. 

A.  M. 
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[IN  THE  COUKT  OF  APPEAL.] 

THE  MANSION  HOUSE  ASSOCIATION  ON  EAILWAY 
AND  CANAL  TRAFFIC  FOR  THE  UNITED  KING- 
DOM (INCORPORATED),  Applicants  ;  THE  GREAT 
WESTERN  RAILWAY  COMPANY,  Respondents. 

Eailway — Baihoay  and  Canal  Commissioners — Practice — Increase  of  Bates — 
Increase  on  Classes  of  Goods — Complaint  hy  Association — Particulars — 
Railway  and  Canal  Traffic  Act,  1888  (51  <fe  52  Vict.  c.  25),  ss.  7,  31— 
Railway  and  Canal  Traffic  Act,  1894  (57  &  58  Vict.  c.  54),  ss.  1,  2. 

A  complaint  was  made  to  the  Kailway  and  Canal  Commissioners,  by  an 
association,  certified  under  s.  7  of  the  Bail  way  and  Canal  Traffic  Act,  1888, 
that  the  rates  on  certain  classes  of  goods,  each  class  containing  a  large 
number  of  different  articles,  had  been  increased  by  the  respondents,  a 
railway  company,  since  December  31,  1892,  and  that  such  increased  rates 
were  unreasonable.  The  respondents  asked  for  particulars  of,  among  other 
things,  the  names  of  the  traders  who  were  represented  by  the  applicants, 
and  of  the  traders  in  respect  of  whose  traffic  the  complaint  was  made  : — 

Held,  affirming  the  judgment  of  Collins  J.,  that,  the  association  and  the 
railway  company  being  the  only  parties  to  the  litigation,  the  association 
could  not  be  called  on  to  give  particulars  of  traders  represented  by  them  : 

Held,  also,  that  on  such  a  complaint,  as  to  the  increase  of  rates  on  a 
class  of  goods,  the  railway  company  might,  in  the  first  place,  justify 
generally  the  raising  of  the  rate  for  the  whole  class,  and  that,  therefore, 
a  demand  for  particulars,  for  the  purpose  of  the  identification  of  specific 
goods  in  respect  to  which  the  increase  of  rate  might  be  alleged  to  be 
unreasonable,  was  premature. 

Appeal  from  an  order  of  Collins  J.,  sitting  in  the  Court  of 
the  Railway  and  Canal  Commissioners,  refusing  an  order  for 
particulars. 

The  applicants  were  an  Incorporated  Association  of  Traders 
who  had  obtained  a  certificate  from  the  Board  of  Trade  under 
s.  7  of  the  Railway  and  Canal  Traffic  Act,  1888,  that  they  were 
a  proper  body  to  make  such  complaints  to  the  Railway  and 
Canal  Commissioners  as  the  Commissioners  have  jurisdiction  to 
determine.  They  preferred  a  complaint  that  the  respondents — 
the  Great  Western  Railway  Company — had,  since  December  31, 
1892,  increased  the  rates  and  charges  upon  traffic  passing  between 
London  and  Bath.    The  increased  charges  alleged  related  to 


C.A. 

1895 
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C.A.      certain  classes  of  goods,  and  were  charged  on  all  merchandise 

1895       comprised  in  those  classes  except  in  instances  where  traffic  was 

Mansion    carried  at  special  rates.    Under  the  provisions  of  s.  1,  sub-s.  3, 

House  Kailway  and  Canal  Traffic  Act,  1894  (1),  and  of  s.  31  of 

Association  *'  . 

ON  Kailway  the  Eailway  and  Canal  Traffic  Act,  1888,  the  applicants  made  a 

Tbaffio  FOR  complaint  to  the  Board  of  Trade  with  respect  to  the  increased 
^Sngdoti^  rates  and  charges,  but  no  settlement  of  the  differences  between 
Great  complainants  and  the  respondent  company  was  arrived  at. 

Western  The  applicants  accordingly  preferred  this  complaint,  alleging 
that  the  increased  rates  and  charges  were  unreasonable,  and 
praying  for  an  order  requiring  the  respondents  to  desist  from 
charging  such  increased  rates  or  charges. 

The  respondents  applied  to  the  registrar  for  an  order  for  par- 
ticulars, and,  among  other  things,  required  the  names  of  the 
traders  who  were  represented  by  the  applicants  in  respect  of  the 
complaints  alleged  in  the  application,  or  in  respect  of  whose 
traffic  the  complaint  set  forth  in  the  application  was  made. 
The  registrar  refused  to  make  an  order  for  these  particulars,  and, 
on  appeal,  the  learned  judge  affirmed  the  decision  of  the  regis- 
trar on  the  ground  that  the  applicants  were  entitled  to  maintain 

(1)  57  &  58  Yict.   c.   54,  s.  1 :  with  respect  thereto  has  been  made  to 

"  (1.)  "Where  a  railway  company  have,  and  considered  by  the  Board  of  Trade 

either  alone  or  jointly  with  any  other  under  s.  31  of  the  Eailway  and  Canal 

railway  company  or  companies,  since  Traffic  Act,  1888. 
the  last  day  of  December,  1892,  di-        "  (4.)  Unless  the  Court  shall  before 

rectly  or  indirectly  increased,  or  here-  or  at  the  hearing  of  the  complaint 

after  increase  directly  or  indirectly,  otherwise  order,  a  complainant  to  the 

any  rate  or  charge,  then  if  any  com-  Eailway   and  Canal  Commissioners 

plaint  is  made  that  the  rate  or  charge  under  this  section  shall,  before  or 

is  unreasonable,  it  shall  lie  on  the  within  fourteen  days  after  filing  his 

company  to  prove  that  the  increase  of  complaint,  pay  to  the  railway  com- 

the  rate  or  charge  is  reasonable,  and  pany  such  sum  in  respect  of  any  rate 

for  that  purpose  it  shall  not  be  suffi-  or  charge  complained  of  as  would  have 

cient  to  shew  that  the  rate  or  charge  been  payable  by  him  to  them  had  the 

is  within  the  limit  fixed  by  an  Act  of  rate  or  charge  immediately  before  the 

Parliament  or  by  any  provisional  order  increase  remained  in  force ;  or  if  that 

confirmed  by  Act  of  Parliament."  rate  or  charge  is  higher  than  the  rate 

"  (3.)  The  Eailway  and  Canal  Com-  or  charge  in  force  on  the  last  day  of 

missioners  shall  have  jurisdiction  to  December,  1892,  then  such  sum  as 

hear  and  determine   any  complaint  would  have  been  payable  on  the  foot- 

with  respect  to  such  increase  of  rate  ing  of  the  last-mentioned  rate  or 

or  charge,  but  not  until  a  complaint  charge 
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the  application  without  proof  that  individual  traders  had  been      0.  A. 

aggrieved,  and  the  respondents  were  not  in  a  position  to  demand  1895 

the  names  of  persons  represented  by  the  association,  and,  further,  mansion 

that  it  was  open  to  the  respondents  in  the  first  place  to  justify  ^s&ooi^t^ojj 

the  rates  charged  on  general  grounds  as  applicable  to  a  class  of  on  Eailway 

•     1  1  TO         AND  Canal 

goods,  and  that,  thereiore,  particulars  as  to  the  traders,  from  Teafficfor 

which  particulars  the  rates  complained  of  in  regard  to  specific  ™i^dom^ 

merchandise  could  be  ascertained,  was  premature.  The  order  was  (^keat 

therefore  refused.  Western 

The  respondents  appealed. 


Sir  B.  Webster,  Q,G.,  Cripps,  Q.G.  (Moon,  with  them),  for  the 
respondent  company,  in  support  of  the  appeal.  The  association 
has  no  right  to  complain  except  on  behalf  of  some  trader  or 
traders,  and  the  respondents  are  entitled  to  know  who  these 
persons  are.  The  reason  for  giving  authority  to  associations  to 
make  complaint  is  that  they  may  take  up  and  support  proper 
complaints  by  persons  aggrieved.  This  view  is  supported  by  the 
provisions  of  s.  1,  sub-s.  4,  of  the  Act  of  1894.  The  matter  com- 
plained of  must  be  a  specific  rate,  and  not  a  mere  general  or 
paper  rate  dealing  with  a  class  of  goods.  Such  classes  contain 
a  very  large  number  of  different  articles  of  merchandise,  and  the 
respondents  ought  not  to  be  called  on  to  be  prepared  to  justify 
under  a  general  complaint  the  charge  on  hundreds  of  different 
articles.  They  must  be  entitled  to  know  in  respect  of  what 
articles  the  charge  is  said  to  be  excessive,  so  that  they  may  be 
able  to  justify  such  charges,  and  they  will  get  this  information 
^if  the  names  of  the  traders  are  supplied. 

Cyril  Dodd,  Q,C.  (Balfour  Browne,  Q.C.,  and  B.  Whitehead,  with 
him),  was  not  called  on  as  to  the  names  of  the  traders  repre- 
sented by  the  association.  The  rates  are  divided  into  classes, 
and  prima  facie  the  articles  in  each  class  are  treated  as  of  the 
same  nature  so  far  as  the  carriage  of  them  is  concerned.  The 
respondents  have  raised  the  rate  on  a  class,  and  they  must  justify 
that  under  s.  1  of  the  Act  of  1894.  The  complaint  of  the  asso- 
ciation is  not  merely  on  behalf  of  persons  who  may  have  sent 
some  one  or  more  of  the  articles  included  in  a  class,  but  on 
behalf  of  all  who  may  wish  to  send  any  of  the  goods  mentioned 
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C.  A.  in  that  class — it  is,  in  effect,  a  complaint  in  the  interest  of 
1895  trade. 

Mansion  ^^"^      Webster,  Q.G.,  in  reply. 

House 
Association 

ON  Kailway  Loed  Esher  M.E.    I  think  we  must  asrree  with  Collins  J.  in 

AND  Canal  it-  ttt     i  r»    -i  a 

Teaffic  for  this  case  on  both  points.  We  have  to  construe  s.  7  of  the  Act  of 
^^iN^^oM^  1888,  and  we  must  see  what,  under  that  section,  is  the  position 
Geeat  such  an  association  as  this,  which  is  the  complainant  in  the 
^Westeen  present  case.  "  Any  such  association  as  may  obtain  a  certificate 
from  the  Board  of  Trade  that  it  is,  in  the  opinion  of  the  Board  of 
Trade,  a  proper  body  to  make  such  complaint,  may  make  to  the 
Commissioners  any  complaint  which  the  Commissioners  have 
jurisdiction  to  determine."  In  my  opinion  those  words  "  which 
the  Commissioners  have  jurisdiction  to  determine,"  apply  to  the 
subject-matter.  If  the  subject-matter  of  the  complaint  is  a 
subject-matter  which  the  Commissioners  have  jurisdiction  to 
determine,  that  is  all  that  is  necessary.  For  instance,  they  could 
not  deal  with  a  libel ;  but  if  the  subject-matter  is  one  which  the 
Commissioners,  upon  the  complaint  of  somebody,  would  have 
jurisdiction  to  determine,  that  is  enough.  Kow,  at  the  time  that 
Act  was  passed,  the  Commissioners  would  have  had  no  jurisdic- 
tion, as  I  understand  it,  to  deal  with  a  raising  of  the  rates,  if 
they  were  raised  in  respect  of  all  persons,  and,  therefore,  when 
that  Act  was  passed  the  Commissioners  could  not  have  entertained 
this  complaint,  whether  it  was  made  by  a  particular  individual 
or  whether  it  was  made  by  such  an  association  as  this.  The  next 
thing  to  be  considered  under  s.  7  is  this.  With  regard  to  any- 
thing which  is  a  subject-matter  over  which  the  Commissioners 
have  jurisdiction,  such  an  association  as  this  may  make  the 
complaint  without  proof  that  the  association  is  aggrieved.  It 
seems  to  me  to  follow  that  they  may  make  the  complaint  with- 
out communication  with  any  individual  trader  whatever.  It  is 
for  the  protection  of  all  traders  that  they  have  this  large  authority, 
but  they  may  act  of  their  own  accord  if  they  think  that  what  is 
done  would  be  a  grievance  to  the  traders,  although  no  trader 
has  applied  to  them.  If  that  be  so,  it  follows  that  no  particular 
trader  is  a  party  to  this  litigation,  or  to  this  complaint.  The 
parties  are  those  who  complain  and  the  railway  company  which 
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is  the  body  complained  of,  and  there  are  no  other  parties  to  the  0.  A. 
litigation.    No  particular  trader  is  before  the  Court,  and  the  1895 


Court  cannot  make  an  order  on  a  particular  trader  to  pay  money  Mansion 
into  court,  or  to  do  anything  when  that  trader  is  not  before  the  association 

Court  at  all.    The  whole  of  this  dispute,  when  it  arises,  must  be  on  Uailway 

^  ,  and  Canal 

determined  between  the  complainants  and  the  railway  company.  Teaffio  fob 

Now,  what  the  Act  of  1894  has  done  is  to  add  to  those  matters  ^kingeom^ 

over  which  the  Commissioners  had  jurisdiction  a  new  matter.  Q^^^rj, 

They  are  to  have  iurisdiction  where  a  railway  rate  is  increased,  Western 

11               111                  1     Bailway  Co. 
although  it  IS  increased  equally  to  everybody  who  comes  under   

the  rate.    That  is  done  in  s.  1,  sub-ss.  1  and  3,  of  the  Act. 

Then  comes  sub-s.  4.  There  is  no  doubt  that  sub-section 
has  not  distinctly  dealt  with  the  case  of  these  associations  which 
may  complain  without  being  aggrieved.  It  is  quite  impossible 
that  they  can  be  brought  under  sub-s.  4.  They  cannot  pay 
to  the  railway  company  any  sum  in  respect  of  any  rate  or 
charge  complained  of,  since  there  never  would  have  been  a  rate 
payable  by  them.  The  only  common-sense  way,  therefore,  to 
deal  with  that  sub- section  is  to  say  that  it  applies  where  the 
complaint  is  by  individual  traders,  and  that  it  does  not,  because 
it  cannot,  apply  to  the  case  of  complaints  by  these  associations. 
The  complaint  here  is  made  by  the  association,  not  acting  on 
behalf  of  anybody,  but  acting  on  behalf  of  their  own  views,  and 
there  is  nothing  in  sub-s.  4  of  the  Act  of  1894  which  can  limit 
their  authority  or  power  to  complain. 

The  association  have  here  made  a  very  large  complaint.  They 
have  complained  of  one  or  more  classes  of  things,  and  in  those 
^classes  are  a  multitude  of  articles.  The  railway  company  have 
raised  the  rate  in  respect  of  the  whole  class.  They  might  have 
raised  the  rate,  as  I  apprehend,  on  some  of  those  articles  in  the 
class,  and  not  upon  all,  and  if  they  acted  in  an  ordinary  fair 
business  manner  they  ought  to  have  looked  into  the  question 
as  to  each  of  these  articles  before  they  raised  the  price  of  them 
all,  and  if  they  did,  then  they  have  under  their  hand  the  reasons 
why  they  raised  the  price  of  each  particular  article.  It  is 
suggested  to  us  that  they  may  justify  this  raising  of  these  rates^ 
as  to  all,  for  reasons  which  apply  to  all.  If  the  Kailway 
Commissioners  are  satisfied  with  that  answer,  then  they  would 
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C.  A.  say  that  it  was  not  unreasonable  toi  have  raised  the  rate  upon 

1895  every  one  of  these  articles  on  the  grounds  put  forward.    I  rather 

Mansion  think  that,  if  that  ground  is  taken,  and  the  Eailway  Com- 

AsB^ciAT^oN  ^issioners  are  satisfied  with  the  reason  given  prima  facie  for 

ON  Railway  raising  the  rate  on  all,  and  if  the  complainants  reply  that 
AND  Canal    ,       ^  .  '  ,  ,        ^  ^  ^  ^ 

Traffic  FOR  there  are  exceptional  cases  where  that  reason  ought  not  to 

™NGDOM^^  apply,  the  burden  would  be  shifted  upon  them  to  shew  which 
Great  special  cases.  At  all  events,  on  the  present  applica- 
Western  tion  that  particulars  of  each  article  should  be  given,  it  seems 
  *  to  me  that  the  complainants  cannot  fairly  be  called  upon  to 

LordE8herM.R.  g^j^^^  articlcs,  their  real  complaint  being  as  to  the  raising 
of  all  and  each ;  and,  secondly,  if  we  were  to  make  the  order 
it  would  be  perfectly  futile,  because  their  particulars  would 
be  only  a  repetition  of  that  which  they  have  stated  in  their 
complaint.  I  think,  therefore,  that  the  learned  judge  was  right 
in  saying  that,  at  this  time  and  in  the  state  of  things  now  exist- 
ing, he  could  not  make  the  order.  He  was  not  called  upon  to 
make  the  order  for  either  of  the  particulars  that  is  asked  for. 
Whether,  as  he  says,  there  may  not  come  a  time  during  the 
litigation  when  he  can  see  that  particulars  ought  to  be  given,  it 
is  not  for  us  to  determine  now.  I  think  this  appeal  must  be 
dismissed. 


EiGBY  L.J.  I  am  of  the  same  opinion,  and  I  entirely  agree 
with  the  reasons  which  have  been  given  by  the  Master  of  the 
Eolls.  Under  these  circumstances  I  shall  not  attempt  to  say 
anything  on  the  construction  of  the  Act  of  1888,  or  add  to 
the  general  observations  that  the  Master  of  the  Kolls  has 
made. 

I  should  like,  however,  to  say  one  word  with  reference  to  the 
construction  of  the  Act  of  1894.  That  Act  appears  to  have 
taken  as  a  prima  facie  maximum  of  rates  and  charges  to  be  made 
by  railway  companies  the  point  at  which  they  were  fixed  on  a 
particular  day,  December  31,  1892.  It  does  not  prohibit  abso- 
lutely all  increase,  but  it  throws  upon  the  railway  company 
the  duty  of  shewing  that  any  increase,  either  made  at  the 
time  of  the  passing  of  the  Act  or  after  the  passing  of  the  Act, 
was  a  reasonable  increase ;  and  then  it  provides,  in  sub-s.  2 
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of  the  1st  section  of  the  Act,  for  maintaining  evidence  of  all      0.  a. 

rates  and  charges  as  they  stood,  along  with  the  conditions  of  1895 

transport,  on  December  31,  1892,  and  I  apprehend  that  in  that  Mansion^ 

sub-section  they  are  talking  of  the  same  rates  and  charges  as  are  associaSon 

mentioned  in  the  previous  sub-section,  and  that  it  is  no  use  on  Railway 

.  AND  Canal 

calling  those  rates  "  paper '  rates  so  as  to  get  rid  of  them  m  that  Traffic  for 
way.    It  may  be  perfectly  easy  to  test  whether  the  raising  of  all  ^kingdom^ 
the  rates  upon  a  particular  class  is  a  reasonable  one  or  not,  and  q-^eat 
it  may  be  easy  or  it  may  be  impossible  for  the  railway  company  j^^^^^^ 
to  establish  the  point  that  the  raising  of  all  was  reasonable. 
With  reference  to  sub-s.  4,  I  think  that  the  appellants  really 
construe  that,  "  No  complaint  shall  be  entertained  unless  there 
is  or  are  a  trader  or  traders  who  have  to  pay  and  have  been 
called  upon  to  pay  larger  rates."    I  do  not  so  read  it.  The 
Court  may  make  exceptions.    It  may  do  away  altogether  with 
sub-s.  4  by  an  order,  and  it  may  be  that  they  would  think  that, 
where  a  complaint  is  made  by  one  of  the  public  bodies  authorized 
to  make  complaints,  that  exception  should  not  apply.    But  it 
may  also  be  that,  from  the  very  terms  of  that  sub-section,  it  is 
obvious  that  it  is  not  intended  to  apply  to  a  case  where  a  public 
body  makes  a  complaint.    It  is  there  supposed  that  there  is  a 
private  individual  who  has  had  transactions  with  the  railway; 
but  there  is  nothing  to  shew  that  no  case  which  does  not  fall 
within  sub-s.  4  can  fall  within  the  other  sub-sections.    I  do  not 
think,  upon  the  proper  construction,  that  that  was  the  meaning 
of  the  Acts  of  Parliament,  and  I  agree  with  the  Master  of  the 
EoUs  that  the  appeal  should  be  dismissed. 

Cyril  JDodd,  Q.G,,  asked  that  the  appeal  should  be  dismissed 
with  costs. 

Cri]^]ps,  Q.C,  submitted  that  s.  2  of  the  Act  of  1894  (1)  would 
apply,  and  that,  in  an  appeal  from  the  Commissioners,  no  costs 
could  be  allowed. 

(1)  Railway  and  Canal  Traffic  Act,  sioners  shall  not  have]  power  to  award 

1894:,  s.  2 :  "  In  proceedings  before  costs  on  either  side,  unless  they  are 

the   Railway   and   Canal   Commis-  of  opinion  that  .either  the  claim,  or 

sioners,  other  than  disputes  between  the  defence  has  been  frivolous  and 

two  or  more  companies,  the  Commis-  vexatious." 

L  2  2 
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LoED  EsHER  M.E.  The  costs  of  appeal  come  under  the 
ordinary  rules  of  this  Court.  We  could  not  deal  with  any  costs  as 
to  matters  that  occurred  before  the  Commissioners,  but  I  think 
we  must  give  the  costs  of  the  appeal. 

Appeal  dismissed  with  costs. 

Solicitors  for  applicants :  Neish,  Howell  &  Macfarlane, 
Solicitor  for  respondents :  B,  B.  Nelson, 

A.  M. 


0.  A. 

1895 
April  8,  9. 


[IN  THE  COUET  OF  APPEAL.] 

YORKSHIEE  PKOYIDENT  LIFE  ASSUKAJSTCE  COM- 
PANY  V,  GILBEET  &  EIYINGTON. 

Fractice — Discovery — Lihel — J ustification — Particulars — Inspection  of  Docw^ 
ments — Reduction  of  Damages — Order  xxxyi.,  r.  37. 

In  an  action  for  libel,  if  the  defendant  puts  in  a  plea  of  justification 
and  delivers  particulars  in  support  of  his  plea,  the  issues  to  be  tried  under 
that  plea  are  limited  to  the  matters  referred  to  in  the  particulars ;  and 
the  defendant  can  only  obtain  discovery  of  documents  relating  to  those 
matters. 

An  action  was  brought  by  a  life  insurance  company  against  the  defend- 
ants for  publishing  a  statement  that  the  plaintiffs  habitually  refused  to  pay 
legal  claims  on  their  policies.  The  defendants  pleaded  justification,  and 
delivered  particulars  of  thirty  claims  which,  they  alleged,  the  plaintiffs  had 
refused  to  pay.  They  also  delivered,  without  leave,  further  particulars 
of  other  alleged  misconduct  of  the  plaintiffs  in  reduction  of  damages. 
The  defendants  then  obtained  an  order  for  discovery  of  documents  by  the 
plaintiffs.  The  plaintiffs'  officer  scheduled  the  registers  of  policies  and 
claims,  but  objected  to  permit  their  inspection,  except  so  far  as  they 
related  to  the  thirty  claims  mentioned  in  the  particulars : — 

Eeldj  that  the  defendants'  right  of  inspection  was  limited  to  the  entries 
relating  to  the  thirty  claims  mentioned  in  the  particulars,  and  that 
their  right  was  not  enlarged  by  the  particulars  in  reduction  of  damages. 

Appeal  from  an  order  of  Day  J.  in  chambers. 

The  action  was  brought  against  the  defendants,  who  were  the 
publishers  of  a  newspaper  dealing  with  matters  connected  with 
insurance,  called  The  Beview,  for  libel  in  an  article  rejflecting  on 
the  plaintiffs,  the  Yorkshire  Provident  Life  Assurance  Company, 
and  accusing  them  of  dishonesty  and  refusing  to  pay  claims  of 


2  Q.  B. 


QUEEN'S  BENCH  DIVISION. 


149 


assured  persons  on  frivolous  pretexts.  The  defendants  paid  6L 
into  Court  in  satisfaction  of  damages;  and  pleaded  that  the 
statements  in  the  article  in  question,  so  far  as  they  were  allega- 
tions of  facts,  were  true  in  fact,  and,  so  far  as  they  were  expressions 
of  opinion,  were  made  in  good  faith  and  without  malice,  and  were 
privileged  as  relating  to  matters  of  public  interest. 

On  January  7,  1895,  the  plaintiffs  obtained  an  order  on  the 
defendants  to  furnish  particulars  on  which  they  relied  in  support 
of  their  plea  of  justification ;  and  thereupon  the  defendants  de- 
livered particulars  setting  out  the  cases  of  about  thirty  persons 
whose  claims,  as  they  alleged,  the  plaintiffs  had  refused  to  pay. 
They  also  delivered  further  particulars  of  alleged  misconduct  of 
the  plaintiff  company  in  dealing  with  shares  and  other  matters 
in  reduction  of  damages  under  Order  xxxvi.,  r.  37,  but  without 
leave.  The  defendants  having  interrogated  the  plaintiffs  as  to 
documents,  Mr.  Clegg,  the  secretary  of  the  plaintiff  company, 
filed  an  affidavit  in  which  he  scheduled  the  shares  register,  the 
directors'  minute-book,  and  the  balance-sheets  of  the  company, 
and  also  letters  and  documents  relating  to  the  claims  of  the 
thirty  persons  whose  cases  were  mentioned  in  the  particulars, 
and  denied  the  possession  of  any  other  material  documents.  The 
defendants  obtained  several  orders  for  further  discovery  as  to 
documents,  and  further  affidavits  were  filed  by  the  secretary, 
and  finally,  on  March  19,  1895,  he  filed  an  affidavit,  which  was 
his  sixth,  in  which  he,  for  the  first  time,  scheduled  the  general 
register  of  policies  and  the  claims  register  ;  but  he  objected 
to  produce  them,  save  as  to  the  entries  therein  relating  to  the 
policies  mentioned  in  the  particulars  of  justification,  on  the 
ground  that  all  other  entries  were  irrelevant  to  the  action,  and 
consisted  solely  of  entries  for  the  private  information  of  the 
plaintiff  company  and  their  directors  and  officers,  relating  to 
the  general  conduct  and  business  of  the  company,  and  did  not 
relate  to  the  matters  in  question  in  this  action. 

The  agent  of  the  defendants  called  at  the  plaintiffs'  office  to 
inspect  the  documents  ;  but  the  secretary  refused  to  allow  him  to 
inspect  any  part  of  the  register  of  policies  or  of  the  register  of 
claims  except  the  entries  relating  to  the  cases  mentioned  in  the 
particulars  of  justification. 
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The  defendants  took  out  a  summons  for  further  inspection, 
which  was  heard  by  Day  J.,  who  ordered  the  plaintiffs  to  allow 
the  defendants  to  inspect  the  two  books  in  question.  The 
plaintiffs  appealed. 

BigJiam,  Q.G.,  and  Lush,  for  the  plaintiffs.  The  defendants 
are  not  entitled  to  a  general  inspection  to  enable  them  to  search 
for  materials  to  support  their  plea  of  justification. 

[A.  L.  Smith  L.J.  In  Metroj)oUtan  Saloon  Omnibus  Co,  v. 
Hawkins  (1)  it  was  held  that  the  defendant  was  not  entitled 
to  an  inspection  of  the  plaintiffs'  books  for  the  purpose  of 
proving  a  plea  of  justification  in  an  action  against  him  for 
libel.] 

Lord  Esher  M.R.  said  the  same  thing  in  Zierenherg  v.  Lalou- 
chere.  (2)  If  a  person  libels  another  and  chooses  to  justify  the 
libel,  he  has  no  right  to  fish  about  in  that  other  person's  books 
to  enable  him  to  justify  the  libel :  Eennessy  v.  Wright.  (3)  It 
was  never  the  practice  formerly  to  allow  discovery  to  a  defendant 
in  an  action  for  libel :  Gourley  v.  FlimsoU.  (4) 

Finlay,  Q.C.,  and  S.  Elliott,  for  the  defendants.  It  is  not 
disputed  that,  according  to  the  well-settled  principle  in  actions 
of  libel,  inspection  of  the  plaintiff's  books  could  not  be  allowed 
to  the  defendant  if  he  merely  justified  the  libel  in  general  terms. 
But  the  case  is  different  where,  as  here,  the  defendant  has 
delivered  specific  particulars.  The  order  of  Day  J.  was  perfectly 
right  in  view  of  the  fact  that  the  plaintiffs'  secretary  had,  in  his 
first  five  affidavits,  suppressed  all  mention  of  the  general  register 
of  policies  and  the  claims  register.  The  defendants,  in  support 
of  their  plea  of  justification,  rely  on  the  cases  already  mentioned 
in  the  particulars  delivered,  and  can  furnish  further  instances  if 
they  can  obtain  inspection  of  the  plaintiffs*  books.  Without 
lookiug  at  those  books,  it  is  impossible  for  the  defendants  to 
comply  with  the  order  of  January  7,  1895,  to  set  out  allj^the 
cases  on  which  they  intend  to  rely.  Although  the  secretary 
swears  in  his  affidavit  that  the  two  books  in  question  are  not 
relevant,  his  oath  is  not  conclusive  against  an  order  for  produc- 
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tion,  if  the  Court  is  satisfied  in  other  respects  that  the  books 
are  relevant.  Documents  are  material,  within  Order  xxxi., 
r.  12 — under  which  a  party  may  apply  for  an  order  of  discovery 
of  documents  relating  to  the  matter  in  question — if  it  is  not 
unreasonable  to  suppose  that  they  contain  information  directly 
or  indirectly  enabling  the  party  seeking  discovery  either  to 
advance  his  own  case  or  to  damage  that  of  his  adversary : 
Comj^agnie  Financier e  du  Pacifique  v.  Peruvian  Guano  Co,  (1) 
The  real  ground  of  Day  J/s  order  was  that,  looking  at  the 
plaintiffs*  course  of  conduct,  the  suspicion  was  strong  that  there 
were  other  entries  in  the  two  books  relevant  to  the  matters  in 
question  besides  those  which  the  plaintiffs  allowed  the  defendants 
to  inspect:  Attorney-General  v.  Emerson,  (2)  Again,  the  further 
particulars  in  reduction  of  damages  entitle  the  defendants  to 
discovery  as  to  other  matters  besides  those  mentioned  in  the 
former  particulars. 

Lush,  in  reply,  referred  to  Bewicke  v.  Graham  (3)  and  Budden 
V.  Wilkinson,  (4) 
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LiNDLEY  L.J.  The  case  which  is  before  us  is  not  free  from 
difficulty.  It  raises  two  questions — one  is  a  question  of  form, 
and  one  is  a  question  of  substance,  and  both  of  them  are  im- 
portant. It  is  an  action  for  libel,  the  defendants  have  justified, 
and  what  they  have  justified  amongst  other  things  is  the  state- 
ment in  the  libel,  which  I  read  from  the  particulars,  that  "  the 
plaintiff  company  habitually  refuse  to  pay  just  and  legal  claims 
upon  policies  of  insurance  issued  by  the  plaintiff  company,"  and 
so  on.  Supposing  that  after  that  the  defendants  had  merely 
sworn  an  ordinary  affidavit  of  documents  and  of  discovery,  I 
should  think  the  principle  which  was  applied  in  the  case  of 
Metropolitan  Saloon  Omnibus  Co,  v.  Hawkins  (5)  and  Zierenberg  v. 
Lahouchere  (6)  would  protect  the  plaintiffs  from  having  their 
books  thrown  open  to  the  discovery  of  their  opponents.  Such 
a  case  would  be  what  is  called  a  fishing  application,  and  would 
be  discouraged  and  stopped.    But  here  thirty  particulars  are 


(1)  11  Q.  B.  D.  55,  62. 

(2)  10  Q.  B.  D.  191. 

(3)  7  Q.  B.  D,  400. 


(4)  [1893]  2  Q.  B.  432. 

(5)  4  H.  &  N.  146. 

(6)  [1893]  2  Q.  B.  183. 
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delivered ;  they  are  delivered  before  there  is  any  affidavit  of 
documents.  What  is  the  effect  of  these  particulars  ?  I  take 
it  the  effect  of  these  particulars  is  this,  that  the  issues  to  be 
tried  are  limited  by  these  particulars  in  the  first  instance.  I 
do  not  mean  to  say  that  leave  cannot  be  obtained  to  add  to  the 
particulars — of  course  it  can  ;  but  the  moment  these  particulars 
are  delivered,  and  until  some  further  order  is  obtained  for  the 
delivery  of  further  particulars,  the  effect  of  delivering  the  par- 
ticulars is  to  cut  down  the  matters  in  question  in  the  action  to 
the  particulars.  The  defendants'  right,  then,  is  to  have  discovery 
of  all  matters  relating  to  the  questions  in  issue  as  narrowed  by 
the  particulars.  I  do  not  think  in  a  libel  action  he  is  entitled 
to  get  anything  more.  Has  he,  then,  had  discovery  of  all  those 
matters  which  are  relevant  to  the  issues  which  are  thus  limited  ? 
Now  upon  that  there  is  no  controversy,  and  it  appears  to  me, 
therefore,  that  in  substance  Mr.  Lush  is  right,  and  that  the  dis- 
covery made  has  been  sufficient.  I  think  it  would  be  a  very 
bad  precedent  to  suggest  that  a  person  can  simply  by  libelling 
another  obtain  access  to  all  his  books  and  see  whether  he  can 
justify  what  he  has  said  or  not.  I  think  it  would  be  very  lament- 
able if  we  should  say,  when  a  person  has  libelled  another  and 
has  justified  and  has  given  particulars,  that  he  is  entitled  to 
more  than  discovery  of  that  which  relates  to  those  particulars. 
I  think  in  principle  that  is  right.  In  substance,  therefore,  I 
think  this  appeal  ought  to  succeed. 

Now  comes  the  question  of  form.  The  secretary  of  the  plaintiff 
company  has  made  six  affidavits,  and  I  confess  I  should  have 
thought  them  all  insufficient  and  improper  in  point  of  form  until 
we  come  to  the  last.  He  has  made  affidavits  in  which  he  admits 
that  two  books — the  policy  book  and  the  claims  register — which 
relate  to  the  matters  in  question  were  left  out  of  the  first  five 
affidavits,  but  he  put  them  in  the  last.  He  admits  then  they  relate 
to  the  matters  in  question,  and  he  does  not  adequately  claim  pro-» 
tection  from  inspection  until  he  comes  to  the  last  affidavit — the 
sixth.  When  a  person  makes  an  affidavit  of  documents  which  he 
admits  relate  to  the  matters  in  question  in  the  suit,  and  some  of 
the  contents  of  which  he  wants  to  protect  from  discovery,  what  is 
the  proper  way  to  do  it  ?   There  is  a  proper  way,  and  the  proper 
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W9,y  has  not  been  taken.    What  he  is  bound  to  do  is  this.  He 
is  bound  to  take  upon  himself  the  responsibility  of  stating  on 
oath  the  particulars  which  do  and  which  do  not  relate  to  the 
matters  in  question,  and  that  the  secretary  did  not  do ;  he  did 
nothing  like  it  until  we  come  to  his  sixth  and  last  affidavit.  In 
the  case  of  Budden  v.  Wilkinson  (1)  the  person  who  made  the 
affidavit  did  take  that  burden  on  himself,  for  he  tied  up  bundles 
and  numbered  them  and  said,  "  These  do  relate  to  the  matters 
in  question  and  the  others  do  not " ;  so  that  upon  an  indictment 
of  perjury  all  you  would  have  to  do  would  be  to  turn  to  his 
affidavit  and  see  what  he  had  undertaken  to  swear  did  not 
refer  to  the  matters  in  question.    The  secretary  made  a  number 
of  loose  affidavits  which  were  utterly  insufficient  in  form,  and  if 
it  were  not  for  the  sixth  I  should  think  an  order  of  discovery 
was  a  matter  of  course,  simply  because  he  has  not  protected 
them.    The  sixth  affidavit  has  given  rise  to  the  difficulty  in  the 
oase.    The  real  controversy  is  this.    The  defendants  say,  "  We 
admit  we  have  seen  what  relates  to  our  particulars,  but  we  want 
to  see  more*    Bearing  in  mind  that  is  the  real  controversy,  I 
think  the  sixth  affidavit  amounts  to  this,  "Except  what  you 
have  seen,  I  have  nothing  which  relates  to  the  matters  in  ques- 
tion, cut  down  as  they  are  by  the  particulars."    And  I  think 
that  is  the  real  truth.    Now  although  the  form  is  wrong,  I  am 
not  prepared  to  say  now,  especially  after  this  long  controversy, 
that  the  substance  is  not  sufficient  for  the  purpose.  Eeliance 
has  been  placed  upon  the  further  particulars  given  under 
Order  xxxvi.,  r.  37 ;  but  I  am  satisfied  those  particulars  were 
given  without  any  sufficient  justification  and  that  they  may  be 
disregarded.  I  consider  this  as  a  mere  attempt  to  give  particulars 
without  leave,  and  I  disregard  it  as  irregular  and  improper. 
The  substance  of  it  is  this.    The  secretary  has  brought  all  this 
upon  himself  by  not  making  a  proper  affidavit  in  a  proper  form 
in  the  first  instance ;  but  he  has  at  last  done  that  which  now, 
-considering  the  broad  issues  between  the  parties,  we  hold  suf- 
ficient to  protect  these  documents  referred  to.     The  result  is 
that  the  order  of  Day  J.  will  be  discharged,  and  the  costs  of 
the  appeal  will  be  given  to  the  plaintiffs  in  any  event. 

(1)  [1893]  2  Q.  B.  432. 
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A.  L.  Smith  L.J.    This  is  an  action  brought  by  the  Yorkshire 
Provident  Life  Assurance  Company  against  the  proprietors  of  a 
newspaper  for  libel.    It  certainly  is  a  very  strong  libel;  the 
defendants  say  of  the  plaintiff  company  that  they  are  a  dis- 
honest company,  and  they  wonder  how  long  they  will  be  per- 
mitted to  prey  upon  the  confiding  poor,  and  why  they  are  not 
ashamed  to  collect  premiums,  and  refuse  to  pay  claims  on  the 
most  frivolous  pretext.    I  have  only  read  a  portion  of  the  libel 
to  shew  the  character  of  it.    Whereupon  the  insurance  company 
bring  an  action  for  libel  against  the  defendants,  and  the  defend- 
ants justify.    If  the  case  had  rested  there,  and  no  particulars 
had  been  given,  I  do  not  think  that  any  inspection  of  the  plain- 
tiffs' books  ought  to  have  been  ordered,  or  that  the  plaintiff 
ought  to  have  been  put  under  discovery  at  all.    The  cases  which 
decided  this  in  actions  of  libel  are  the  Metropolitan  General 
Omnibus  Co,  v.  Hawkins  (1),  and  Zierenlerg  v.  Labouchere.  (2) 
But  inasmuch  as  the  defendants  were  able  to  give  particulars 
of  the  malpractices,  or  what  they  call  the  malpractices,  of  the 
plaintiff  company,  they  were  able  to  put  the  plaintiff  company 
under  discovery,  and  they  gave  particulars  of  thirty  instances 
of  the  plaintiffs'  malpractices.    Discovery  as  to  these  they  are 
entitled  to  at  the  most.    The  secretary  of  the  plaintiff  company 
then  sets  to  work  to  swear  affidavits  to  prevent  any  inspection. 
The  first  affidavit  he  makes  leaves  out  the  two  most  important 
books,  namely,  those  shewing  the  dates  when  the  claims  are 
made  by  policy-holders  and  the  dates  when  they  are  paid  or 
settled.    That  is  a  most  important  point  as  regards  the  alleged 
justification  the  defendants  are  about  to  set  up  against  the  plain- 
tiffs.   The  secretary  did  not  swear  a  fair  above-board  affidavit. 
Pressure  was  then  put  on  him,  and  after  having  waded  through 
five  affidavits,  at  last  in  the  sixth  he  screws  himself  up  to  the 
concert  pitch  and  swears  an  affidavit  which  is  sufficient.  Now 
what  happens  upon  that?    The  defendants  see  all  the  entries 
which  the  secretary,  under  that  sixth  affidavit,  states  to  be 
entries  relating  to  the  matters  in  dispute  between  the  parties ; 
that,  as  I  understand  it,  is  relating  to  the  matters  in  the  plea  of 
justification  which  the  defendants  will  be  at  liberty  to  prove 
(1)  4  H.  &  N.  146.  (2)  [1893]  2  Q.  B.  183. 
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when  they  come  to  trial — that  is  to  say,  the  particulars  setting  G.  A. 
out  the  thirty  instances.    What  the  defendants  now  want,  as  1895 


they  admit,  is  everything  which  appertains  to  the  thirty  dif-  yokkshire 
ferent  cases  they  say  they  are  going  to  prove,  and  they  want  to  ^^^/yE^^^ 
look  through  the  plaintiff  company's  books  from  1886  to  1892,  ^^^^^^^'^ 
to  see  whether  or  not  they  cannot  pick  out  something  more  v. 
notwithstanding  the  sixth  affidavit  of  the  secretary,  and  then  eivington. 
to  amend  their  particulars.    I  admit,  after  the  secretary's  six  ^  ^ 
affidavits,  I  should  like,  if  I  had  the  power,  to  make  them  dis- 
close these  entries ;  but  I  do  not  think,  following  the  rule  which 
has  been  enforced  and  laid  down  by  authority  over  and  over 
again,  we  ought  to  make  that  order.    It  would,  as  Mr.  Lush  has 
said,  be  going  further  than  the  Courts  have  gone.    It  is  not 
like  Jones  v.  Monte  Video  Gas  Co,  (1),  where  it  was  shewn  that 
the  particular  document  had  not  been  disclosed ;  but  it  is  a 
case  in  which  the  defendants  want,  as  I  say,  to  go  roving  through 
the  whole  of  the  plaintiff  company's  books  to  find  out  some- 
thing if  they  can.    For  this  reason  I  am  of  opinion  that  the 
learned  judge's  order  cannot  be  supported,  and  that  the  master 
was  right. 

Appeal  allowed. 

Solicitors :  L,  KirJcman,  for  J,  E.  Bolerts,  Burnley ;  M,  Webh 
<5t  Sons, 

(1)  5  Q.  B.  D.  556. 

M.  W. 
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April  1, 2, 3.  NEVILL  V.  FINE  AETS  AND  GENERAL  INSURANCE 
 COMPANY,  LIMITED. 

Defamation — Lihel — Privileged  Occasion — Excess  of  Privilege — Malice — Cor- 
poration. 

On  the  trial  of  an  action  for  libel  against  an  incorporated  company  in 
respect  of  a  statement  contained  in  a  circular  composed  by  tbe  secretary 
of  the  company  and  sent  by  him  to  certain  of  their  customers,  the  judge 
having  ruled  that  the  occasion  was  privileged,  the  jury  found  that  the 
statement  complained  of  was  in  excess  of  the  privilege,  but  did  not  find 
actual  malice  on  the  part  6f  the  defendants*  secretary : — 

Held  that,  the  occasion  being  privileged,  in  the  absence  of  a  finding  of 
actual  malice  the  defence  of  privilege  was  not  rebutted,  and,  there  appearing 
on  the  facts  of  the  case  to  be^no  evidence  of  actual  malice  in  the  publica- 
tion of  the  statement  complained  of,  the  action  was  not  maintainable. 

Query,  whether  malice  on  the  part  of  their  secretary  would  have  made 
the  defendants  liable. 

Action  for  Hbel  tried  before  Pollock  B.  with  a  jury. 

The  facts,  so  far  as  material  to  this  report,  were  as  follows. 

The  plaintiff  had  for  about  two  years  previously  to  the  end  of 
1893  been  employed  to  act  as  agent  for  the  defendants,  an 
insurance  company,  on  the  terms  that  he  should  receive  certain 
commissions  on  insurances  effected  through  him,  the  defendants 
guaranteeing  that  the  amount  of  such  commissions  should  reach 
lOOZ.  per  annum,  together  with  certain  allowances  towards  his 
of&ce  expenses.  The  business  of  the  agency  was  carried  on  at 
offices  which  he  rented  at  27,  Charles  Street,  St.  James's  Square. 
The  plaintiff  being  dissatisfied  with  the  remuneration  and  allow- 
ances which  he  received,  a  correspondence  took  place  between 
him  and  the  defendants  on  the  subject ;  but,  the  parties  not  being 
able  to  agree  upon  terms  for  a  fresh  agreement,  the  defendants 
on  December  21,  1893,  wrote  to  the  plaintiff  that  they  had  come 
to  the  decision  to  terminate  the  agreement  with  him,  but  that 
they  were  quite  willing  to  pay  him  the  usual  commission  for  any 
business  he  might  "  continue  with  the  company  or  influence  to 
it  in  future."    Further  negotiations  as  to  a  fresh  agreement 
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took  place  between  the  plaintiff  and  the  defendants  after  the  O.A. 
date  of  the  above-mentioned  letter,  during  which  the  plaintiff  1895 
continued  to  carry  on  the  agency  business  at  27,  Charles  Street 

)  Nevill 

but  they  were  still  unable  to  agree  as  to  terms  for  the  future.  j^inb\rts 
Ultimately,  on  March  13,  1894,  in  answer  to  a  letter  from  the  ^^^g^^^^^^"" 
defendants'  secretary  asking  for  information  as  to  the  plaintiff's  Company. 
intentions  and  stating  that  it  was  necessary  that  the  plaintiff's 
relations  with  the  company  should  be  finally  settled  by  the  end 
of  the  week,  the  plaintiff's  solicitor  wrote  to  the  defendants  that 
the  plaintiff  wished  to  sever  all  connection  with  the  defendants' 
company  as  he  did  not  consider  that  the  terms  that  the  defend- 
ants had  offered  were  satisfactory.    The  premiums  for  the  renewal 
of  certain  policies  effected  with  the  defendants  through  the 
agency  of  the  plaintiff  being  then  about  to  fall  due,  a  circular 
was  drawn  up  and  sent  by  defendants'  secretary  on  behalf  of  the 
defendants  to  the  holders  of  these  policies  in  the  following 
terms : — 

"  Sir  or  Madam, — In  forwarding  you  the  enclosed  renewal 
notice  I  beg  to  inform  you  that  the  West  End  office  of  this 
company  has  been  opened  at  19,  St.  James's  Street,  S.W.,  under 
Mr.  Murray  Faulkner.  The  agency  of  Lord  William  Nevill  at 
27,  Charles  Street,  St.  James's  Square,  has  been  closed  by  the 
directors." 

This  circular  had  been  drafted,  by  order  of  the  defendants 
secretary,  by  a  clerk  of  the  defendants  named  Gorst,  who  was 
called  for  the  plaintiff,  and  said  that,  as  originally  drafted  by 
him,  the  circular  stated  that  the  plaintiff  had  resigned  his  agency, 
but  that  the  defendants'  secretary  had  directed  him  to  alter  it  by 
stating  that  the  directors  had  closed  the  agency,  because  the 
words  he  had  used  would  not  fulfil  exactly  the  object  of  the 
circular,  which  was  to  induce  the  clients  who  had  insured  through 
the  plaintiff  hitherto  to  continue  insuring  directly  with  the 
company. 

The  libel  complained  of  was  the  statement  that  the  agency 
of  the  plaintiff  at  27,  Charles  Street,  had  been  closed  by  the 
directors.  Alternatively,  the  statement  of  claim  complained  of 
that  statement  as  meaning  that  the  plaintiff  had  been  dismissed 
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0.  A.  by  the  defendants  from  his  employment  as  their  agent  for  some 
1895      reason  discreditable  to  him. 

Nevill        The  learned  judge  ruled  that  the  alleged  libel  was  published 
Fine\ets       ^  privileged  occasion,  and  he  left  to  the  jury  the  following 
AKD  General  questions :  (1.)  whether  the  circular  was  a  libel ;  (2.)  whether  it 

Insueance     ^  ^    ^    ^  ^  ^  '   V  / 

Company,  was  published  falsely  and  maliciously ;  (3.)  whether  the  words 
meant  that  the  plaintiff  was  dismissed  from  the  defendants' 
employment  for  some  reason  discreditable  to  himself.  The  jury 
answered  the  first  question  in  the  affirmative  and  assessed  the 
damages  at  lOOZ. ;  but  they  were  unable  to  agree  as  to  the 
second  and  third  questions,  and  therefore  did  not  answer  them. 
The  learned  judge  thereupon  put  to  the  jury  the  further  ques- 
tions :  (1.)  whether  the  statement  in  the  circular  that  the 
plaintiff's  agency  was  closed  by  the  directors  was  true ;  (2.)  whether 
the  defendants  in  making  that  statement  had  exceeded  the  privi- 
leged occasion  which  entitled  the  defendants  to  give  a  notice  that 
the  agency  was  at  an  end.  The  jury  answered  the  first  of  those 
questions  in  the  negative,  and  the  second  in  the  affirmative. 

On  further  consideration  the  following  judgment  was  de- 
livered by 

Pollock  B.  In  this  case  the  counsel  for  the  defendants  con- 
tended in  the  first  place  that  the  letter  complained  of  did  not 
constitute  a  libel.  In  support  of  that  contention  the  decision  of 
the  House  of  Lords  in  Capital  and  Counties  Bank  v.  Henty  (1) 
was  cited.  In  that  case  Lord  Selborne  L.C.  said,  in  giving 
judgment :  "  In  Sturt  v.  Blagg  (2)  Wilde  C.J.  said :  '  It  is  the 
duty  of  the  judge  to  say  whether  a  publication  is  capable  of 
the  meaning  ascribed  to  it  by  an  innuendo  ;  but,  when  the  judge 
is  satisfied  of  that,  it  must  be  left  to  the  jury  to  say  whether 
the  publication  has  the  meaning  so  ascribed  to  it.'  If  the 
judge,  taking  into  account  the  manner  and  the  occasion  of  the 
publication,  and  all  other  facts  which  are  properly  in  evidence, 
is  not  satisfied  that  the  words  are  capable  of  the  meaning 
ascribed  to  them,  then  it  is  not  his  duty  to  leave  the  question 
raised  by  the  innuendo  to  the  jury."  In  the  same  case  Lord 
Blackburn  quotes  from  a  judgment  of  Lord  Mansfield  in  Bex  v. 
(1)  7  App.  Cas.  741.  (2)  10  Q.  B.  899,  at  p.  908. 
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Shipley  (1)  as  follows:  "Every  circumstance  which  tends  to      0.  A. 
prove  the  meaning  is  every  day  given  in  evidence,  and  the  jury  1895 
are  the  only  judges  of  the  meaning,"  and  then  goes  on  to  say,  Nevill 
"  If  the  words  were  reasonably  capable  of  a  meaning  which  in  fuje^rts 
the  opinion  of  the  Court  would  be  libellous  on  the  plaintiffs  "'l^^^^^^^'' 
personally,  I  think  there  can  be  no  doubt  that  it  ought  to  Company. 
have  been  left  to  the  jury  to  say  whether  the  words  bore  that    Pouock  b. 
meaning."    That  case  is  valuable  as  laying  down  the  principle 
by  which  judges  should  be  guided ;  but  the  facts  differ  very 
widely  from  those  of  the  case  now  before  me.    Acting  on  the 
rule  as  laid  down  in  that  case,  I  thought  that  the  letter  in 
question,  when  coupled  with  the  facts  which  were  given  in 
evidence  disclosing  the  circumstances  under  which  the  letter 
was  framed  and  the  object  for  which  it  was  published,  was  fairly 
capable  of  being  treated  as  a  libel,  and  raised  a  question  which 
ought  to  be  decided  by  the  jury,  not  the  judge,  namely,  whether 
the  untrue  statement  that  the  agency  of  the  plaintiff  had  been 
closed  by  the  directors  was  not  libellous,  as  being  calculated  to 
produce  in  the  minds  of  those  conversant  with  the  matter  an 
impression  unfavourable  to  the  plaintiff,  and  prejudicial  to  his 
position  as  an  insurance  agent.    The  facts  in  the  case  of  Cajoital 
and  Counties  Bank  v.  Eentt/  (2)  were  very  different.    There  was 
in  that  case  no  untruth  whatever,  and  the  statement  complained 
of  was  merely  a  notice  as  to  the  course  which  the  defendants 
intended  to  pursue  in  future,  namely,  that  they  would  not 
receive  from  their  customers  cheques  on  the  plaintiffs'  bank — a 
course  which  might  well  be  adopted  from  motives  of  convenience, 
quite  apart  from  any  reflection  on  the  credit  or  solvency  of  the 
plaintiffs. 

The  jury  having  found  the  letter  to  be  a  libel,  the  question 
then  arose  whether  the  occasion  upon  which  it  was  published 
was  privileged.  That  is  a  matter  of  law  to  be  decided  by  the 
judge,  as  was  held  in  Somerville  v.  Hawkins  (3)  and  other  cases ; 
and,  the  letter  having  been  sent  to  the  defendants'  customers 
with  a  view  to  inform  them  of  a  fact  which  related  to  the  mode 
in  which  their  business  would  in  future  be  carried  on,  I  told  the 

(1)  4  Doug.'  16i.  (2)  7  App.  Gas.  741. 

(3)  10  C.  B.  583. 
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O.A.  jury  that  tlie  occasion  which  required  the  writing  of  some  such 
1895      letter  was  privileged.    It  was  then  contended  for  the  plaintiff 


i^EviLu     that,  although  the  occasion  was  privileged,  that  part  of  the 
Fine  "aets  letter  which  stated  falsely  that  the  plaintiff's  agency  had  been 

AND  General  closed  by  the  directors  was  not  called  for  by  the  requirements^ 
Insubance  ^  .  . 

Company,   of  the  occasion,  and  therefore  was  in  excess  of  the  privilege.  I 

PoUockB.    left  the  question  whether  that  was  so  to  the  jury,  and  they  found 
upon  it  in  favour  of  the  plaintiff. 

The  question  which  now  arises  is  whether  upon  this  finding 
the  verdict  ought  to  be  entered  for  the  plaintiff.  In  considering 
this  question,  two  matters  have  to  be  borne  in  mind  :  these  are, 
first,  that  the  defendants  are  a  corporation,  and  secondly,  that 
the  excess  found  by  the  jury  is  not  by  reason  of  any  extrinsic  or 
personal  act  or  conduct,  but  is  intrinsic  and  arising  from 
language  used  in  the  letter  which  is  injurious  to  the  plaintiff' 
and  unnecessary  for  the  proper  explanation  to  the  defendants' 
customers  of  what  had  occurred. 

It  is  clear  law  that  an  incorporated  company  is  liable  to  an 
action  for  a  libel  contained  in  a  writing  the  publication  of 
which  is  authorized  by  the  company,  and  which  is  in  furtherance 
of  the  objects  and  business  for  which  the  company  was  incorpo- 
rated. It  was  so  held  in  Whitfield  v.  South  Eastern  By.  Co.  (1) 
Where  the  defendant  is  an  individual,  it  has  been  usual  where 
the  libel  complained  of  has  been  held  to  have  been  published 
on  a  privileged  occasion  and  an  excess  of  that  occasion  is  alleged, 
whether  that  excess  is  extrinsic  or  intrinsic,  to  ask  the  jury 
whether  the  excess  is  such  that  they  infer  malicious  intention^ 
on  the  part  of  the  defendant.  Indeed,  when  considering  the 
libellous  conduct  of  an  individual,  it  is  very  difficult  to  exclude 
the  question  of  motive.  Whether  it  is  necessary  that  the  jury 
should  come  to  the  same  conclusion  where  the  defendants  are  a 
corporation  and  the  excess  is  intrinsic  has  never,  so  far  as  I  can 
find,  been  decided.  If  the  matter  were  to  be  dealt  with  apart 
from  authority,  the  logical  consequence  of  well-established 
principles  by  which  the  law  of  libel  is  governed  would  lead  me 
to  the  conclusion  in  such  a  case  that  the  plaintiff  is  entitled 
to  succeed  although  there  has  been  no  finding  against  the 

(1)  E.  B.  &  E.  115. 
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defendants  of  express  malice.    It  was  decided  many  years  ago      0.  A. 

in  the  case  of  Mereer  v.  Sparks  (1)  that  a  declaration  in  slander  1895   

was  sufficient,  although  the  averment  quod  malitiose  dixit  was  Nevill 
omitted,  because  the  words  themselves  were  malicious ;  and  in  j^ij^^^ets 
accord  with  this  it  was  held  in  Bex  v.  Harvey  (2),  which  was  the  ^^^.^^^^"^^ 
case  of  an  information  for  libel,  and  in  Eaire  v.  Wilson  (3),  that  Company. 
malice  need  not  be  averred  or  proved ;  and  in  the  latter  case     poiiock  b. 
Lord  Tenterden  said :  "  The  judge  ought  not  to  have  left  it  as  a 
question  to  the  jury,  whether  the  defendant  intended  to  injure 
the  plaintiff,  for  every  man  must  be  presumed  to  intend  the 
natural  and  ordinary  consequences  of  his  own  act.    If  the  judge 
thought  the  tendency  of  the  publication  injurious  to  the  plaintiff 
he  ought  to  have  told  the  jury  it  was  actionable  and  that  the 
plaintiff  was  entitled  to  a  verdict."    In  Bromage  v.  Prosser  (4) 
Bay  ley  J.  says  :  **  Malice  in  common  acceptation  means  ill-will 
against  a  person,  but  in  its  legal  sense  it  means  a  wrongful  act, 
done  intentionally,  without  just  cause  or  excuse.    If  I  give  a 
perfect  stranger  a  blow  likely  to  produce  death,  I  do  it  of 
malice,  because  I  do  it  intentionally  and  without  just  cause  or 
excuse."    In  Whitfield  v.  South  Eastern  By.  Co,  (5)  a  declaration 
against  a  corporation  for  libel  was  demurred  to  on  the  ground 
that  there  was  no  averment  of  malice.    The  Court  held  this  to 
be  unnecessary,  and  Lord  Campbell  in  delivering  the  judgment 
says  :  "  The  demurrer  to  the  declaration  in  this  case  can  only  be 
supported  on  the  ground  that  the  action  will  not  lie  without 
proof  of  express  malice  as  contradistinguished  from  legal 
malice.    But,  if  we  yield  to  the  authorities  which  say  that  in  an 
action  for  defamation  malice  must  be  alleged  (notwithstanding 
authorities  to  the  contrary),  this  allegation  may  be  proved  by 
shewing  that  the  publication  of  a  libel  took  place  by  order  of 
the  defendants,  and  was  therefore  wrongful,  although  the  defend- 
ants had  no  ill-will  to  the  plaintiffs  and  did  not  mean  to  injure 
them.    Therefore  the  ground  on  which  it  is  contended  that  an 
action  for  libel  cannot  possibly  be  maintained  against  a  corpora- 
tion aggregate  fails."    These  explanations  of  what  constitutes  a 

(1)  Noy,  35.  (3)  9  B.  &  0.  643. 

(2)  2  B.  &  C.  257.  (4)  4  B.  &  C.  247. 

(5)  E.  B.  &  E.  115. 
Vol.  11.  1895.  M  2 
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C.^.  libel  seem  to  me  to  be  the  true  foundation  of  the  decisions  in 

1895  which  it  has  been  held  that  a  corporation  may  be  guilty  of  a 

Nevill  libel,  although  no  personal  ill-will  can  be  attributed  to  it.    If  a 

Fine'arts  corporation  for  its  own  benefit  publishes  that  which  is  false  and 

ND  Geneeal  is  calculated  to  injure  any  one  it  is  risrht  that  it  should  be  held 
Insurance  . 

Company,   responsible — and  such  is  the  law. 

Pollock  B.  Is  there  then  any  distinction  between  the  rule  of  law  whereby 
a  corporation  is  liable  prima  facie  for  a  libel  and  that  which  is 
applicable  where  it  is  sought  to  make  a  corporation  liable  for 
publishing  what  is  false  and  calculated  to  injure  any  one,  on  an 
occasion  which  is  privileged  for  the  making  of  a  necessary  and 
proper  statement,  but  not  privileged  for  the  making  of  the 
statement  complained  of  which  is  unnecessary  and  improper? 
Must  not  the  privilege  to  prevail  be  sufficient  to  cover  not 
merely  the  occasion  but  the  particular  language  used  ;  or,  in 
other  words,  does  not  a  plaintiff  succeed  if  he  proves  that  the 
occasion  did  not  justify  the  defendant  in  making  a  portion  of  a 
communication,  the  residue  of  which  is  justifiable  ?  In  con- 
sidering the  character  of  language  used  upon  a  privileged 
occasion  it  may  be  that  juries  ought  not  to  be  overcritical  as 
to  its  force  or  warmth,  inasmuch  as,  if  the  occasion  is  privileged, 
the  mere  use  of  words  that  are  stronger  than  the  occasion 
demands  ought  not  to  make  that  a  libel  which  if  expressed  in 
milder  terms  would  not  be  so.  But,  admitting  that  to  be  so,  I 
do  not  think  it  is  applicable  to  the  facts  of  the  present  case. 
In  Warren  v.  Warren  (1)  the  defendant  had  written  a  letter  to 
a  person  who  had  the  management  of  a  certain  property,  in 
which  both  the  plaintiff  and  the  defendant  were  interested,  and 
the  terms  of  the  letter  mostly  related  to  the  property ;  but  it 
also  contained  a  charge  against  the  plaintiff  of  bad  conduct  to 
his  relations.  A  verdict  having  been  found  for  the  plaintiff,  on 
a  motion  for  a  new  trial,  Parke  B.  said  :  "So  far  as  related  to 
the  common  property,  the  letter  might  be  confidential ;  but 
with  regard  to  that  part  which  reflected  on  the  plaintiff's  con- 
duct to  his  mother  and  his  aunt,  it  is  impossible  to  hold  that 
the  defendant  was  privileged.  The  manager  could  have  nothing 
to  do  with  that."  When  the  authorities  are  referred  to,  although, 
(1)  1  C.  M.  &  Pv.  250. 
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no  doubt,  some  difficulty  arises  from  the  use  by  the  judges  of      o.  A. 
the  expression  "  express  malice  "  when  dealing  with  the  im-  1895 
proper  use  of  a  privileged  occasion,  that  expression  has  often  I^bvill 
been  found  fault  with  and  explained  away,  even  where  the  jij^^/^j^^g 
defendant  is  an  individual.    In  Capital  and  Counties  Bank  v.  and  General 
Eenty  (1)  Lord  Blackburn  said :  "  If  the  occasion  is  such  that  Company. 
there  was  either  a  duty,  although,  perhaps,  only  of  imperfect  p^iockB. 
obligation,  or  a  right  to  make  the  publication,  it  is  said  that  the 
occasion  rebuts  the  presumption  of  malice,  but  that  malice  may 
be  proved ;  or  I  should  prefer  to  say  that  he  is  not  answerable 
for  it,  so  long  as  he  is  acting  in  compliance  with  that  duty  or 
exercising  that  right ;  and  the  burthen  of  proof  is  on  those  who 
allege  that  he  was  not  so  acting."    In  Ahrath  v.  North  Eastern 
By.  Co.  (2),  in  which  Lord  Bramwell  held  that  an  action  for 
malicious  prosecution  would  not  lie  against  a  corporation  aggre- 
gate on  the  ground  that  such  a  corporation  is  incapable  of 
malice,  he  said,  in  speaking  of  the  liability  of  a  corporation  for 
a  libel :  "  So  also  they  may  be  liable  for  the  publication  of  a 
libel.    That  unfortunate  word  *  malice '  has  got  into  cases  of 
actions  for  libel.    We  all  know  that  a  man  may  be  the  publisher 
of  a  libel  without  a  particle  of  malice  or  improper  motive. 
Therefore  the  case  is  not  the  same  as  where  actual  and  real 
malice  is  necessary.    Take  the  case  where  a  person  may  make 
an  untrue  statement  of  a  man  in  writing,  not  privileged  on 
account  of  the  occasion  of  its  publication ;  he  would  be  liable, 
although  he  had  not  a  particle  of  malice  against  the  man." 

For  those  reasons  I  think  that  the  plaintiff  is  entitled  to 
have  the  verdict  entered  for  him.  In  coming  to  this  conclusion 
I  have  not  overlooked  the  consideration  that  a  corporation 
might  be  held  liable  for  a  libel  upon  the  principle  that  they  are 
responsible  for  the  acts  of  their  authorized  agents  when  done  for 
the  benefit  of  the  corporation  and  in  pursuance  of  the  objects 
for  which  it  was  incorporated,  nor  that  there  is  some  authority 
for  saying  that  a  corporation  may  be  guilty  of  malice.  That 
was  suggested  by  Lord  Campbell  in  Whitfield  v.  South  Eastern 
By.  Co.  (3)    The  affirming  of  either  of  those  propositions  would 

(1)  7  App.  Cas.  741,  at  p.  787.  (2)  11  App.  Cas.  247. 

(3)  E.  B.  &  E.  115. 
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0.  A.  however  give  rise  to  some  difficult  and  refined  questions  ;  and  I 
1895      prefer  to  rest  my  judgment  upon  what  appears  to  me  a  safer 


Nevill     basis  by  holding  that  the  libel  in  question  was,  apart  from  any 
Fine\rts   <l^estion  of  malice,  a  wrongful  act  in  furtherance  of  the  defend- 
"^Insukance^         interests  for  which,  as  for  other  wrongful  acts,  a  company 
Company,   is  liable  although  a  corporate  body.    There  will,  therefore,  be 
judgment  for  the  plaintiff  for  lOOZ.  damages  and  costs. 
The  defendants  applied  for  judgment  or  a  new  trial. 

Sir  E.  Clarke,  Q.C.,  and  /.  E.  Banhes  {Harold  Hodge  with 
them),  for  the  defendants.  First,  the  words  complained  of  are 
not  in  themselves  prima  facie  libellous.  They  do  not  import 
that  the  plaintiff  was  dismissed  by  the  defendants  ;  and,  assuming 
them  to  do  so,  a  servant  may  be  dismissed  for  reasons  not  in  any 
way  discreditable  to  him.  There  was  no  evidence  to  shew  that 
they  were  capable  of  a  defamatory  meaning  to  those  to  whom 
they  were  published :  Capital  and  Counties  Bank  v.  Henty  (1) ; 
Mulligan  v.  Cole.  (2)  The  case  cannot  be  treated  as  one  of  a 
statement  damaging  to  a  business  in  the  nature  of  slander  of 
title,  for  there  was  no  special  damage  alleged  or  proved. 

The  occasion  on  which  the  statement  complained  of  was 
published  was  privileged,  and,  that  being  so,  the  privilege  can 
only  be  rebutted  by  proof  of  actual  malice — i.e.,  that  the  publi- 
cation was  made,  not  in  the  bona  fide  exercise  of  the  privilege, 
but  from  some  improper  or  indirect  motive.  There  are  two 
senses  in  which  the  expression  "  excess  of  the  privilege  "  may  be 
used.  There  may  of  course  be  cases  in  which  a  communication 
made  on  a  privileged  occasion  contains  besides  statements  which 
are  privileged  some  statement  so  entirely  extraneous  to  the 
occasion  in  respect  of  which  the  privilege  arises  as  to  be 
entirely  outside  the  privilege.  In  such  a  case  it  would  be  the 
duty  of  the  judge  to  rule  that,  so  far  as  that  statement  was  con- 
cerned, the  occasion  was  not  privileged.  It  is  submitted  that 
this  is  not  a  case  of  that  kind.  The  judge  ruled,  and  rightly 
ruled,  that  the  occasion  was  privileged,  because  the  whole  of  the 
communication  related  to  a  subject-matter  in  which  the  de- 
fendants and  those  customers  to  whom  the  circular  was  sent  had 
(1)  7  App.  Cas.  74L  (2)  L.  R,  10  Q.  B.  549. 
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a  common  interest.    The  only  other  sense  of  the  expression  C.A. 

excess  of  the  privilege  "  is  that  a  statement  made  on  a  privi-  1895 

leged  occasion  may  be  couched  in  such  strong  language  or  so  Nevill 

exaggerate  the  facts  as  to  afford  evidence  of  actual  malice — i.e.,  fine\bts 

that  the  statement  was  made  from  some  improper  and  indirect  General 

,  ,  Insurance 

motive,  and  not  in  the  bona  fide  exercise  of  the  privilege.  It  is  Company. 
submitted  that  no  excess  of  the  privilege  in  that  sense  can  render 
the  defendants  liable  unless  the  jury  find  actual  malice.  It  was 
not  for  the  jury  to  say  whether  the  occasion  was  or  was  not 
privileged  in  respect  of  the  statement  complained  of ;  and  no 
excess  of  language  is  material,  so  far  as  they  are  concerned, 
unless  it  satisfies  them  that  there  was  actual  malice  :  Laughton 
V.  Bishop  of  Sodor  and  Man  (1) ;  Warren  v.  Warren.  (2)  A 
corporation  is  not  capable  of  actual  malice,  which  is  a  state  of 
mind :  Western  Bank  of  Scotland  v.  Addie  (3) ;  British  Mutual 
Banking  Go,  v.  Charnwood  Forest  By.  Go,  (4) ;  Eouldsworth  v. 
Gittj  of  Glasgow  Bank.  (5)  If  a  corporation  could  be  liable  in 
respect  of  the  actual  malice  of  their  servant,  there  was  not  in 
this  case  any  evidence  of  such  malice,  either  extrinsic  or  in- 
trinsic— i.e.,  to  be  derived  from  the  terms  of  the  statement.  It 
is  contended  that  the  effect  of  what  took  place  really  was  that 
the  plaintiff's  engagement  was  closed  by  the  defendants ;  or, 
even  if  that  were  not  so,  that  the  secretary  might  well  take  the 
view  that  it  was,  and  think  it  material  to  the  interests  of  his 
employers  that  the  circular  should  so  state.  [They  also  cited 
Stuart  V.  Bell  (6) ;  Glark  v.  Molyneux.  (7)] 

Finlay,  Q.G.,  and  A.  H.  Poyser,  for  the  plaintiff.  Having 
regard  to  the  evidence,  the  statement  that  the  plaintiff's  agency 
had  been  closed  by  the  directors  was  capable  of  a  construction 
unfavourable  to  the  plaintiff  by  those  to  whom  it  was  made,  dind 
it  was  therefore  a  question  for  the  jury  whether  it  amounted  to  a 
libel.  The  jury  found  that  the  statement  was  untrue,  which 
distinguishes  the  case  from  that  of  Gajpital  and  Gounties  Bank  v. 
Henty.  (8) 

(1)  L.  K.  4  P.  C.  495.  (5)  5  App.  Cas.  317, 

(2)  1  C.  M.  &  R.  250.  (6)  [1891]  2  Q.  B.  341. 

(3)  L.  R.  1  Sc.  Ap.  145.  (7)  3  Q.  B.  D.  237. 

(4)  18  Q.  B.  D.  714.  (8)  7  App.  Cas.  74L 
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0.  A.         The  question  whether  the  occasion  is  privileged  is  for  the 

1895      j^dge ;  but,  when  he  has  ruled  on  that  question,  it  is  for  the  jury 

whether  the  publication  was  made  in  the  exercise  of  the 

FiNB^^RTs  P^^^i^^g®  •  Pcidmore  v.  Lawrence.  (1)    It  has  no  doubt  been 

AND  General  often  said  that,  where  the  occasion  is  privileged,  express  malice 
Insurance  .  i        ,         •  i    i  i  p 

Company,    must  be  shewn  m  order  to  rebut  the  privilege,  and  that  mode  oi 

expressing  the  law  may  generally  speaking  be  correct ;  but  it  is 

submitted  that  the  more  scientific  mode  of  expressing  it  is  that 

adopted  by  Lord  Blackburn  in  Capital  and  Counties  BanJc  v, 

Henty  (2),  where  he  says  that  the  question  really  is  whether  the 

communication  was  made  in  compliance  with  the  duty  or  in 

the  exercise  of  the  right  upon  which  the  privilege  depends.  If 

the  plaintiff  can  shew  either  from  extrinsic  or  intrinsic  evidence 

that  the  statement  complained  of  was  not  made  in  the  exercise 

of  the  privilege,  but  was  in  excess  of  it,  as  the  jury  have  found 

in  this  case,  he  is  entitled  to  succeed.    The  term  "  malice  "  has 

been  used  somewhat  unfortunately  in  regard  to  actions  of  libel^ 

as  was  said  by  Lord  Bramwell  in  Abrath  v.  North  Eastern  By, 

Co,  (3)    The  term  as  used  in  law  for  this  purpose  does  not  mean 

any  personal  ill-will  or  other  improper  motive  towards  the 

plaintiff.    It  means  that  a  wrongful  act  is  done  intentionally 

without  any  lawful  excuse :  Bromage  v.  Prosser.  (4)   Privilege  is 

a  legal  excuse  ;  but,  if  the  libel  is  in  excess  of  the  privilege,  i.e., 

is  not  published  in  the  exercise  of  the  privilege,  there  is  an 

intentional  wrongful  act  for  which  the  defendant  is  responsible 

and  the  law  implies  malice. 

A  corporation  is  capable  of  actual  malice  for  this  purpose  in 

the  sense  that  it  is  responsible  for  the  malice  of  a  servant 

making  a  statement  in  the  course  of  his  employment.    It  is 

clear  that,  where  the  occasion  is  not  privileged,  a  corporation 

may  be  sued  for  libel,  for  malice  will  be  implied  from  the  words. 

How  can  the  law  impute  malice  to  a  corporation,  if  it  is  incapable 

of  actual  malice  ?    There  was  evidence  of  malice  in  this  case  on 

the  part  of  the  defendants'  secretary  for  which  the  defendants 

are  responsible.     Libel   does  not  stand  on  an  exceptional 

footing  in  this  respect.    It  is  only  an  example  of  the  doctrine, 

(1)  11  A.  &  E.  380.  (3)  11  App.  Gas.  247. 

(2)  7  App.  Cas.  741.  (4)  4  B.  &  C.  247. 
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respondeat  superior.     In  other  cases  in  which  the  master  is      C.  A. 

responsible  for  the  tortious  act  of  the  servant  done  in  the  1895 

course  of  his  employment,  such  as  cases  of  fraud  or  negli-  Nevill 

gence,  the  servant  is  really  guilty  of  the  whole  of  the  tortious  ],-jjje\ets 

act.    In  Barivich  v.  English  Joint  Stock  Bank  (1)  the  defendants 

were  made  liable  for  the  fraudulent  representation  of  their  Company. 

servant. 

The  jury,  no  doubt,  have  not  found  malice  on  the  part  of  the 
defendants'  secretary  in  terms,  but  they  have  found  that  which 
for  the  purpose  of  rebutting  the  privilege  constitutes  malice, 
namely,  that  the  statement  complained  of  was  in  excess  of  the 
privilege,  i.e.,  was  not  made  in  the  exercise  of  the  privilege. 

/.  E,  Bankes,  in  reply. 

LoKD  EsHER  M.K.  I  have  come  to  the  conclusion  that  it  is 
not  necessary  for  the  purposes  of  this  case  to  decide  many  of  the 
nice  questions  which  have  been  argued  before  us.  The  action 
is  brought  by  the  plaintiff  against  the  defendants,  who  are  a 
corporation,  for  libel.  The  alleged  libel  was  contained  in  a 
circular  composed  by  or  at  the  dictation  of  the  defendants' 
secretary  and  sent  to  certain  clients  of  the  defendants,  who  had 
insured  their  goods  with  the  defendants,  and  who  would  have  to 
renew  their  policies,  as  it  is  called,  that  is  to  say,  to  pay  the 
premiums  for  policies  for  the  ensuing  year,  if  they  wished  to 
continue  their  insurances  with  the  defendants.  The  plaintiff 
had  been  employed  by  the  defendants  as  their  agent  to  manage 
what  they  called  their  branch  office  in  Charles  Street,  though 
in  point  of  fact  the  office  was  taken  in  his  name,  and  he  paid 
the  rent  for  it.  There  is  no  doubt  that  he  was  to  use  the  influ- 
ence he  might  have  with  people  in  society  at  the  West  End  to 
induce  them  to  insure  their  goods  with  the  defendants,  but  the 
terms  of  such  insurances  would  be  settled  and  the  business  in 
connection  therewith  would  be  transacted  at  the  office  in  Charles 
Street.  At  the  end  of  the  year  1893  he  intimated  to  the 
defendants  that  he  did  not  wish  to  carry  on  the  agency  any 
longer  on  the  existing  terms  ;  and  the  defendants  apparently  did 
not  wish  that  he  should  do  so.    But  did  the  defendants  then 

(1)  L.  K.  2  Ex.  259. 


168 


QUEEN'S  BENCH  DIVISION. 


[1895] 


C.  A.      break  off  their  relation  with  him  so  that  he  was  no  longer  their 
1895      agent  ?    It  seems  to  me  that  they  did  not ;  that  he  went  on 
j^jj^jj^j^     during  the  negotiations  for  a  fresh  agreement  still  acting  as 
Finb\ets  agent  to  procure  insurances,  and  that  the  business  in  con- 

AND  General  nection  therewith  was  still  transacted  by  him  at  the  office  in 
Company.  Charles  Street,  until  he  broke  off  the  negotiations  and  declined 
LordE^M.R.  have  any  further  connection  with  the  company.  Thereupon 
the  circular  in  question  was  issued.  It  appears,  as  I  have  said,, 
to  have  been  drawn  up  at  the  dictation  of  the  defendants^ 
secretary  and  circulated  by  him,  there  being  no  evidence  that 
the  directors  of  the  company  had  anything  to  do  with  it.  It 
was  sent  only  to  persons  who  had  already  insured  with  the 
defendants,  and  from  whom  the  premiums  for  the  renewal  of 
their  policies  for  the  coming  year  were  about  to  become  due,  for 
the  purpose  of  intimating  to  them  that  they  were  to  pay  those 
premiums  to  the  new  branch  office  and  not  to  the  plaintiff  at 
Charles  Street. 

It  seems  to  me  that  the  terms  of  that  circular  come  as  nearly 
as  possible  to  being  incapable  of  a  defamatory  meaning ;  but  it 
is  not  necessary,  I  think,  to  go  the  length  of  deciding  that  they 
are  so.  Having  regard  to  the  evidence  given  by  Gorst,  and 
reading  the  circular  in  connection  with  that  evidence,  it  may  be 
that  the  circular  was  capable  of  two  constructions,  one  of  which 
would  be  defamatory,  and,  that  being  so,  it  would  be  for  the  jury 
to  say  whether  it  was  a  libel  or  not.  If  they  thought  that  the 
circular  would  mean  to  the  persons  to  whom  it  was  sent  that 
the  plaintiff  had  been  discharged  by  the  defendants,  and  that  to 
the  mind  of  a  reasonable  person  that  might  convey  the  impres- 
sion that  he  had  been  discharged  for  some  reason  discreditable 
to  himself,  they  might  find  that  the  circular  was  a  libel.  That 
being  so,  I  am  unable  to  say  that  the  finding  of  the  jury  on  that 
question  was  wrong.  Therefore,  we  must  take  it  that  the  defend- 
ants, through  their  servant,  have  published  a  libel.  If  the 
matter  stood  there  without  more,  the  law  would  infer  malice^ 
the  meaning  of  which  really  is  that  it  does  not  signify  what 
the  motive  of  the  person  publishing  the  libel  was,  or  whether  he 
intended  it  to  have  a  libellous  meaning  or  not.  If  such  a  libel 
be  published  on  behalf  of  a  corporation  by  their  servant,  prima 
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facie  they  are  liable,  and  no  question  arises  as  to  the  motive      C.  A. 

with  which  it  was  published.     When  the  plaintiff  had  given  1895 

evidence  sufficient  to  go  to  the  jury  of  the  publication  by  the  Nevill 

defendants  through  their  servant  of  a  libel,  he  had  done  all  that  fi^e^ets 

was  necessary  to  support  his  cause  of  action.    But  then  the  General 

^  Insurance 
defendants  set  up  the  defence  that,  assuming  the  document  to  be  Company. 

libellous,  it  was  published  on  a  privileged  occasion.    That  is  all  LordEsherM.R. 

the  defendants  need  shew  in  order  to  constitute  a  good  prima 

facie  defence.    The  question  whether  an  occasion  is  privileged 

is  for  the  judge  and  not  for  the  jury.    If  the  judge  rightly  holds 

the  occasion  to  be  privileged,  though  a  libel  has  been  proved, 

in  the  absence  of  anything  further  the  defence  is  perfect.  But 

then  there  is  a  well  recognised  reply  to  this  defence,  the  onus  of 

proving  which  lies  upon  the  plaintiff,  namely  that  the  defendant 

has  abused  the  privileged  occasion  by  using  it  maliciously.  We 

have  been  told  that  Lord  Blackburn  in  the  case  of  the  Capital 

and  Counties  Bank  v.  Henty  (1)  has  laid  down  a  new  way  of 

putting  this  question  to  the  jury.    He  there  states  the  way  in 

which  other  judges  have  put  the  question,  and  he  does  not  say 

that  it  was  wrong ;  all  he  says  is  that  he  prefers  to  put  it  in 

what  he  thinks  better- language.    For  a  very  long  time  past 

judges  have  over  and  over  again  directed  juries  that  the  defence 

that  the  occasion  was  privileged  can  only  be  rebutted  by  shewing 

that  the  defendant  in  using  the  privileged  occasion  has  used  it 

with  actual  malice,  or  "  express  "  malice  as  it  has  been  sometimes 

called.    Exception  has  been  taken  to  the  latter  term;  but  I 

think  that  judges  using  it  have  always  explained  its  meaning  to 

the  jury  by  telling  them  in  substance  that  there  must  have  been 

actual  malice,  which  is  a  state  of  mind.  It  has  been  argued  here 

to-day  on  the  one  side  that  it  must  be  actual  malice  in  the  mind 

of  the  defendant  himself ;  on  the  other  side  that  it  is  enough  if 

there  was  actual  malice  in  the  mind  of  the  person  who  in  fact 

published  the  libel,  and,  if  there  was  malice  in  his  mind,  his 

employers  are  responsible ;   that  is  to  say,  that  the  plea  of 

privilege  which  the  defendants  set  up  is  rebutted  by  the  actual 

malice  of  their  servant.  It  does  not  appear  to  me  to  be  necessary 

to  decide  that  question  on  the  present  occasion,  and  I  will 

(1)  7  App.  Cas.  741. 
Vol.  II.  1895.  N  2 
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O.A.  express  no  opinion  on  it,  because  I  think  there  was  not  sufficient 
1895  evidence  to  be  left  to  the  jury  that  there  was  actual  malice  in 
Nevili,  the  mind  of  the  defendants'  secretary.  The  jury  declined  to  say 
Fine\rts  ^^^^^^^  ^®        acted  maliciously  in  publishing  the  circular  or 

AND  General  not.  That  is  immaterial  if  we  think  that  there  was  no  evidence 
CoMPAOT.   of  malice.    Therefore,  assuming  that  in  the  case  of  a  corporation 

Lord  M.R,  V^^^  ^f  privilege  can  be  rebutted  by  proving  actual  malice 
in  the  mind  of  their  servant,  in  this  case  there  was  no  evidence 
of  such  malice.  That  being  so,  the  defendants  have  proved  that 
the  occasion  was  privileged,  and  there  was  no  evidence  of  malice 
in  the  mind  of  anybody  to  rebut  that  privilege,  and  the  defence 
stands  good.  But  then  the  jury  were  asked  to  find,  and  have 
found,  that  the  privilege  was  exceeded.  There  may  be  an  excess 
of  the  privilege  in  the  sense  that  something  has  been  published 
which  is  not  within  the  privileged  occasion  at  all,  because  it  can 
have  no  reference  to  it.  Instances  have  been  put  during  the 
argument  of  cases  where  a  defendant  on  an  occasion  which  is 
privileged  as  between  himself  and  some  other  person  makes 
some  defamatory  statement  affecting  a  third  person  which  has 
nothing  to  do  with  the  privileged  occasion,  in  which  case,  of 
course,  that  third  person  would  have  a  right  of  action  against  the 
defendant,  and,  as  between  him  and  the  defendant,  there  would 
be  no  privileged  occasion.  But  when  there  is  only  an  excessive 
statement  having  reference  to  the  privileged  occasion,  and  which, 
therefore,  comes  within  it,  then  the  only  way  in  which  the  excess 
is  material  is  as  being  evidence  of  malice.  In  none  of  the 
cases  on  the  subject,  so  far  as  I  know,  has  it  been  held  that  the 
privilege  is  taken  away  when  there  has  been  such  an  excessive 
statement,  unless  the  jury  has  found  that  there  was  malice.  I 
protest  against  the  notion  that  a  judge  has  a  right  to  say  that, 
if  the  jury  find  that  the  statement  is  excessive,  though  they 
decline  to  find  actual  malice,  the  law  infers  it.  If  the  law  did 
so,  it  would  often  be  inferring  what  is  not  true.  A  man  may  use 
excessive  language  and  yet  have  no  malice  in  his  mind.  There 
being  no  evidence  of  actual  malice,  the  finding  of  the  jury  that 
the  privilege  was  exceeded  has  no  effect.  For  these  reasons  I 
think  the  application  must  be  allowed  and  judgment  entered  for 
the  defendants. 
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Lopes  L.J.    I  am  of  the  same  opinion.    A  great  many      C.  A. 

questions  of  considerable  interest  have  been  raised  in  the  course  1895 

of  the  argument  which  I  think  it  is  not  necessary  to  decide.    I  nevill 

have  arrived  at  the  same  conclusion  as  the  Master  of  the  Kolls,  j.jjjg\g^g 

namelv,  that  there  was  no  evidence  of  actual  malice  on  the  part  and  General 

1         1        1        1  p         1  Insdeance 
of  the  defendants'  secretary  which  ought  to  have  been  leit  to  the  Company. 

]ury.    The  first  point  taken  was  that  the  alleged  libel  was  not 

reasonably  capable  of  a  defamatory  meaning.    If  it  were  not  for 

the  evidence  of  Gorst  I  should  have  been  inclined  to  take  that 

view ;  but  taking  the  circular  in  conjunction  with  that  evidence, 

I  cannot  say  that  the  judge  was  wrong  in  leaving  the  question 

whether  it  was  a  libel  to  the  jury.    I  also  think  that  he  was 

right  in  holding  that  the  occasion  was  privileged.    The  question 

whether  that  was  so  was  entirely  for  the  judge  to  decide.   It  was 

proved  that  the  circular  complained  of  was  sent  to  some  twenty 

persons  who  were  customers  of  the  defendants,  and  therefore 

there  was  that  corresponding  interest  between  those  who  sent 

and  those  who  received  the  communication  which  constitutes  a 

privileged  occasion.    The  effect  of  the  occasion  being  privileged 

is  to  render  it  incumbent  upon  the  plaintiff  to  prove  malice,  that 

is,  to  shew  some  indirect  motive  not  connected  with  the  privilege, 

so  as  to  take  the  statement  made  by  the  defendant  out  of  the 

protection  afforded  by  the  privileged  occasion.    This  he  may  do 

either  by  extrinsic  evidence,  by  which  I  mean  something  outside 

the  statement  itself,  or  by  intrinsic  evidence,  by  which  I  mean 

something  contained  in  the  statement  itself.    The  only  evidence 

which  could  be  put  forward  as  extrinsic  evidence  of  malice  in 

this  case  was  that  given  by  Gorst.    But  it  seems  to  me  that  the 

true  view  of  that  evidence  is  that  it  does  not  indicate  any  malice 

on  the  part  of  the  secretary  towards  the  plaintiff,  but  only  a 

desire  to  preserve  and  protect  the  interests  of  his  employers  by 

keeping  for  them  the  business  which  he  conceived  to  be  theirs. 

Then,  was  there  any  intrinsic  evidence  of  malice  in  the  circular 

itself,  on  which  the  jury  were  entitled  to  act  ?    There  is,  in  my 

opinion,  nothing  in  the  circular  which  is  wholly  extraneous  and 

has  no  relation  to  the  privileged  occasion;  so  that  the  cases 

which  have  been  put,  where  something  wholly  foreign  to  the 

privileged  occasion  is  contained  in  a  statement,  are  not  in  point. 
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C.A.      Where  the  excess  merely  is  that  the  statement  made  with 
1895       reference  to  the  privileged  occasion  is  too  strong,  the  authorities 
Nevill     shew  that  such  excess  may  be  evidence  of  actual  malice ;  but  it 
Fine\kts  every  case  in  which  the  words  used  are  somewhat  too 

AND  General  strong  that  there  is  evidence  to  be  left  to  the  iury  of  actual 

Insueanoe         t         mi  J  J 

Company,  malice.  They  must  be  too  strong  to  a  substantial  extent  in 
Lopes  L.J.  order  to  afford  evidence  upon  which  a  jury  can  find  actual 
malice.  In  the  judgment  in  LaugJiton  v.  Bishop  of  Sodor  and 
Man  (1)  it  was  said,  "  Some  expressions  here  used  undoubtedly 
go  beyond  what  was  necessary  for  self-defence ;  but  it  does  not 
therefore  follow  that  they  afford  evidence  of  malice  for  a  jury. 
To  submit  the  language  of  privileged  communications  to  a  strict 
scrutiny,  and  to  hold  all  excess  beyond  the  absolute  exigency  of 
the  occasion  to  be  evidence  of  malice  would  in  effect  greatly  limit, 
if  not  altogether  defeat,  that  protection  which  the  law  throws 
over  privileged  communications."  I  entirely  agree  with  what 
was  there  said.  In  this  case  the  jury  declined  to  find  malice,  but 
they  found  that  the  privilege  had  been  exceeded.  I  presume 
that  under  the  circumstances  they  must  have  meant  by  that 
finding  that  the  words  used  were  too  strong.  It  was  argued  that, 
because  they  found  that,  malice  must  be  implied.  There 
appears  to  me  to  be  no  authority  for  that  proposition.  I  know  of 
no  case  in  which,  where  the  occasion  was  privileged,  it  has  not 
been  left  to  the  jury  to  find  whether  the  defendant  acted 
maliciously  or  not.  The  conclusion  at  which  I  arrive  is  that 
there  was  no  evidence  of  malice  either  extrinsic  or  intrinsic 
which  could  reasonably  be  left  to  the  jury,  and,  therefore,  that 
the  defendants  are  entitled  to  judgment. 

The  question  has  been  argued  whether  a  corporation  can  be 
made  responsible  for  a  libel  where  the  occasion  is  privileged 
and  therefore  actual  malice  must  be  proved.  It  is  said  that  a 
corporation  cannot  have  a  malicious  mind,  and  therefore  actual 
malice  cannot  be  proved  against  them,  although  it  is  conceded 
that,  if  the  occasion  is  not  privileged,  malice  may  be  implied. 
I  have  some  difficulty  in  seeing  why,  if  a  malicious  mind  can  in 
the  one  case  be  implied  from  the  words  as  against  a  corporation, 
in  the  other  it  cannot  be  proved  against  them.  But  this  is  a 
(1)  L.  K.  4  P.  C.  495,  at  p.  508. 
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point  of  some  difficulty  which  it  is  unnecessary  to  decide  in  the  C.  A. 
present  case,  and  which,  if  it  were  necessary  to  decide  it,  I  should  1895 
desire  to  consider  more  fully.  Nevill 

V. 

Fine  Arts 

KiGBY  L.J.    I  am  of  the  same  opinion.    For  a  long  time  I  and  General 

\  T  .     ,    „  Insurance 

had  a  great  difficulty  in  seeing  how  the  statement  complained  oi  Company. 

■could  be  capable  of  the  libellous  meaning  imputed  to  it.  But, 

having  regard  to  the  evidence  of  Gorst,  I  will  not  say  that  it  was 

wrong  to  leave  the  question  whether  it  was  a  libel  or  not  to  the 

jury,  and,  the  jury  having  found  that  it  was,  I  am  not  prepared 

to  disagree  with  them. 

Then,  with  regard  to  the  question  of  privilege,  it  appears  to 
me  that  everything  stated  in  the  circular  had  relation  to  the 
interests  of  the  company,  and  it  is  difficult  to  see  how  there  was 
any  excess  of  the  privilege.  To  say  that  any  excess  however 
small  takes  away  the  privilege  is  not  justified  by  the  authorities. 
The  jury  have  found  that  the  circular  was  a  libel,  and  that  there 
was  an  excess  of  the  privilege — whether  large  or  small  they  do 
not  say ;  but  they  were  not  asked  to  find,  and  they  did  not  find, 
that  there  was  such  an  excess  as  satisfied  them  of  the  existence 
of  actual  malice.  On  the  question  whether  there  was  evidence 
of  actual  malice  on  the  part  of  the  defendants'  secretary  for  the 
jury,  I  come  to  the  conclusion  that  there  was  no  such  evidence. 
On  a  strict  construction  of  the  circular  there  may  be  some  slight 
indication  of  too  much  zeal  for  the  company's  interests  on  the 
part  of  the  secretary,  but  I  do  not  think  there  was  anything  that 
amounts  to  evidence  of  malice. 

On  the  question  whether  a  corporation  can  for  this  purpose 
be  affected  by  the  actual  malice  of  its  servant  I  desire  to  express 
no  opinion. 

Application  to  enter  judgment  for  defendants  allowed. 

Solicitor  for  plaintiff :  B.  C.  Fonsonby. 

Solicitors  for  defendants  :  Beacon,  Gibson  &  Medcalf, 

E.  L. 
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June  17. 


Ex  parte  SPELMA]^. 

Liverpool  Court  of  Passage — Practice — Order  xiv. — Rules  of  Court. 

The  Liverpool  Court  of  Passage  has  not  the  powers  which  are  given  to 
the  High  Court  by  Order  xiv. 

Application  for  a  rule  nisi  for  a  mandamus  to  the  registrar 
of  the  Liverpool  Court  of  Passage. 

The  applicant,  having  brought  an  action  in  the  Liverpool 
Court  of  Passage,  had  applied  to  the  registrar  for  leave  to  sign 
judgment  under  Order  xiv.  The  registrar  refused  to  entertain 
the  application  on  the  ground  that  he  had  no  jurisdiction  to 
exercise  the  powers  of  Order  xiv.  The  applicant  moved  in  the 
Divisional  Court  for  a  rule  nisi  for  a  mandamus  to  compel  him 
to  do  so;  but  the  Court  (Pollock  and  Wright  JJ.)  refused  to 
grant  a  rule. 

Thereupon  the  applicant,  by  way  of  appeal  from  their  decision^ 
made  a  similar  application  to  the  Court  of  Appeal.  (1) 

Arthur  ButJierford,  for  the  applicant.  The  registrar  of  the 
Court  of  Passage  had  jurisdiction  to  give  leave  to  sign  judgment 
under  Order  xiv.    By  2  &  3  Yict.  c.  27,  s.  1  (2),  it  was  provided 

(1)  By  the  Passage  Court  Orders  the  cognizance  of  the  Court  of  Passage 

and  Kules  of  December,  1876,  it  is  of  the  Borough  of  Liverpool,  but  so 

provided,  "  (1.)  The  provisions  of  the  far  only  as  such  provisions,  orders. 

Supreme  Court  of  Judicature  Acts,  rules,  and  forms  respectively  are  or 

1873  and  1875,  and  such  orders  and  may  be  applicable  thereto,  with  such 

rules  made  in  pursuance  thereof  as  alterations  as  the  nature  of  the  action, 

are  now  in  force,  as  well  as  any  orders  the  description  of  the  court,  the 

or  rules  which  may  hereafter  be  made  character  of  the  parties,  or  the  circum- 

and  be  in  force  for  the  time  being,  by  stances  of  the  case  may  render  neces- 

virtue  of  the  said  Acts,  shall  (except  sary,  but  any  variance  therefrom  not 

as  hereinafter  is  excepted  or  otherwise  being  in  matter  of  substance  shall  not 

provided  for)  extend  and  be  applied  affect  their  validity  or  regularity." 
to,  and  the  forms  therein  mentioned        (2)  Repealed  by  Municipal  Cor- 

shall  be  adopted  and  used  in  all  porations  Act,  1882  (45  &  46  Yict. 

actions,  causes,  and  matters  which  at  c.  50),  s.  5,  and  in  substance  re-enacted 

or  after  the  time  of  the  coming  into  by  s.  182  of  that  Act. 
operation  of  these  rules  shall  be  within 
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that  every  judge  of  a  borough  Court  of  Kecord  might  make  such      0.  A. 
rules  for  regulating  the  forms  and  manner  of  proceeding  and  the  1895 
practice  in  his  court  as  should  from  time  to  time  seem  to  him  parte 
necessary  and  proper  for  expediting  the  business  of  such  court  ^^^^^^n. 
with  most  convenience  and  at  the  smallest  reasonable  expense. 
The  Passage  Court  Kules  of  1876  were  made  under  that  pro- 
vision.   It  is  contended  that  the  effect  of  rule  1  of  these  rules  is 
to  give  to  the  Court  of  Passage  the  powers  of  Order  xiv.  By 
the  Judicature  Act,  1873,  s.  89,  it  is  provided  that  every  inferior 
Court  shall,  as  regards  all  causes  of  action  within  its  jurisdiction, 
have  power  to  grant  such  relief,  redress,  or  remedy  in  as  full  and 
ample  a  manner  as  might  and  ought  to  be  done  in  the  like  case 
by  the  High  Court ;  and  by  s.  91  the  several  rules  of  law  enacted 
and  declared  by  the  Act  are  to  be  in  force  and  receive  effect  in 
all  Courts  whatsoever  in  England,  so  far  as  the  matters  to  which 
such  rules  relate  shall  be  respectively  cognizable  by  such  Courts. 
Therefore  the  Court  of  Passage  has  jurisdiction  to  administer 
the  remedy  given  by  Order  xiv.,  and  by  the  rules  of  1876  the 
necessary  procedure  is  made  applicable. 

By  s.  6  of  the  Liverpool  Court  of  Passage  Act,  1893  (56  &  57 
Yict.  c.  37),  the  assessor  is  to  have  the  same  power,  jurisdiction, 
and  authority  in  regard  to  causes  in  the  Court  of  Passage 
(subject  to  rules  of  court)  as  is  possessed  by  a  judge  of  the  High 
Court  in  similar  matters  sitting  in  chambers  or  at  nisi  prius. 
By  s.  7  the  registrar  of  the  Court  of  Passage  is,  in  dealing  with 
proceedings  in  that  court,  to  have  (subject  to  rules  of  court) 
all  the  powers  of  a  master  of  the  High  Court.  [He  cited  Speers 
V.  Daggers  (1) ;  King  v.  Eawhesworth  (2) ;  Fellows  v.  Owners  of 
the  Lord  Stanley/  (3)  ;  Liverpool  Court  of  Passage  Procedure  Act, 
1853  (16  &  17  Vict.  c.  xxi.),  s.  73.] 

LoKD  EsHER  M.R.  This  case  depends  upon  the  construction 
of  rule  1  of  the  Passage  Court  Orders  and  Rules  of  1876.  If 
that  rule  does  not  give  the  Passage  Court  the  powers  of  Order  xiv., 
it  is  admitted  that  the  Court  has  not  those  powers.  At  the  time 
when  Order  xiv.  came  into  existence,  the  Court  of  Passage  at 

(1)  1  Cababe  &  Ellis,  503.  (2)  4=  Q.  B.  D.  371. 

(3)  [1893]  1  Q.  B.  98. 

0  2  2 
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0.  A.  Liverpool  was  a  court  of  a  peculiar  nature,  regulated  by  statute. 
1895       The  assessor  was  not  the  judge  of  it.    Originally  the  mayor  and 


Ex  parte  Certain  other  corporation  officials  were  the  judges  of  it.  It  was 
Spelman.  fQ^j^^j  necessary  that  there  should  be  some  experienced  lawyer 
Lord  Esher  M.E.  appointed  as  assessor  for  the  purpose  of  trying  causes  in  it,  when 
they  were  ripe  for  trial;  but,  with  regard  to  pleadings  and 
matters  preliminary  to  the  trial,  the  assessor  had  nothing  to  do 
with  them.  All  he  had  to  do  was  to  go  down  to  Liverpool,  and, 
as  assessor  acting  for  the  mayor  and  corporation,  to  try  the  causes 
set  down  for  trial  in  the  court.  He  has  no  doubt  been  given  the 
powers  of  a  judge  who  is  trying  causes.  The  case  of  King  v. 
HawJcesworth  (1),  to  which  we  were  referred,  was  a  case  in  which 
a  question  arose  as  to  the  costs  at  the  trial,  and  the  Queen's 
Bench  Division  appears  to  have  thought  that  the  rules  under 
the  Judicature  Act  were  applicable  to  that  matter ;  but  that  case 
really  does  not  touch  the  present  question.  The  assessor  of  the 
Passage  Court  never  had  any  chambers,  because  he  had  no 
jurisdiction  which  he  could  exercise  at  chambers ;  he  had  no 
jurisdiction  with  regard  to  the  preliminary  steps  in  the  action. 
Order  xiv.  has  not  to  do  with  something  which  happens  at  the 
trial  of  an  action.  Its  provisions,  if  exercised,  are  intended  to 
prevent  the  necessity  for  a  trial.  The  jurisdiction  of  a  judge 
under  Order  xiv.  is  exercised  by  him  as  a  judge  at  chambers. 
It  is  exercised  by  the  master  in  the  first  instance,  and  there  is 
what  is  in  effect  an  appeal  to  the  judge  ;  but  the  jurisdiction  is 
that  of  a  judge  at  chambers.  Then  there  is  an  appeal  from  the 
judge,  which  was  originally  to  the  Divisional  Court,  but  is  now  to 
this  court  direct.  Therefore,  when  the  rule  of  1876  was  made, 
it  was  impossible  that  jurisdiction  under  Order  xiY.  should  be 
exercised  in  the  Court  of  Passage.  The  machinery  for  the  exer- 
cise of  the  jurisdiction  under  that  order  did  not  exist  in  that 
court.  Then  we  come  to  the  rules  of  1876.  Those  rules  did  not 
alter  the  constitution  of  the  Passage  Court ;  they  could  not  give 
the  assessor  the  jurisdiction  in  chambers.  The  Act  of  1893  does 
no  doubt  extend  his  powers  in  certain  respects ;  but  his  power  of 
making  rules  under  that  Act  has  been  bridled,  so  as  to  prevent 
his  giving  himself  jurisdiction  which  he  had  not  before,  by  pro- 

(1)  4  Q.  B.  D.  371. 
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viding  that  lie  cannot  make  rules  under  it  without  the  con-      C.  A. 
currence  of  the  Kule  Committee.    Keturning  to  the  rule  of  1876,  1895 
it  provides  that  the  provisions  of  the  Judicature  Acts,  and  the    ex  parte 
orders  and  rules  made  or  to  be  made  by  virtue  of  them,  shall,  Spelman. 
except  as  thereinafter  excepted  or  otherwise  provided  for,  extend  ^'^^^  EsiierM. 
and  be  applied  to,  and  the  forms  therein  mentioned  shall  be  used 
in,  actions  in  the  Court  of  Passage,  "  but  so  far  only  as  such 
provisions,  orders,  rules,  and  forms  respectively  are  or  may  be 
applicable  thereto,  with  such  alterations  as  the  nature  of  the 
action,  the  description  of  the  court,  the  character  of  the  parties, 
or  the  circumstances  of  the  case  may  render  necessary."  The 
same  difficulty  existed  after  the  making  of  that  rule  as  existed 
before.    The  powers  of  Order  xiv.  cannot  be  administered  in  the 
Court  of  Passage  without  making  alterations  in  the  constitution 
of  that  court,  which  the  assessor  had  no  power  to  do.   The  opinion 
of  all  the  judges  who  have  had  to  do  with  this  matter,  and  that 
of  the  learned  assessor  himself  who  made  these  rules,  has  been 
that  the  Court  of  Passage  has  no  jurisdiction  to  exercise  the 
powers  given  by  Order  xiv.    Assuming  that  such  a  power  could 
be  conferred  on  the  Passage  Court  by  rules  without  further 
Parliamentary  enactment,  it  certainly  has  not  as  yet  been  con- 
ferred.   For  these  reasons,  I  think  the  application  must  be 
refused. 


Kay  L.J.  I  agree.  The  way  in  which  the  plaintiff's  counsel 
endeavoured  to  establish  his  case  was  as  follows.  Keference  was 
made  to  the  provisions  of  2  &  3  Vict.  c.  27,  s.  1,  which  enacted 
that  in  every  borough  named  in  the  schedules  to  the  Act  in 
which  by  charter,  custom,  or  otherwise,  there  was  or  ought  to  be 
holden  a  Court  of  Eecord  for  the  trial  of  civil  actions,  every 
judge  of  such  court  should  have  authority  to  make  such  rules 
for  appointing  the  times  of  holding  such  court  and  for  regulating 
the  forms  and  manner  of  proceeding,  the  process,  appearance, 
practice,  and  pleadings  in  such  court,  as  should  from  time  to 
time  seem  to  him  necessary  and  proper  for  expediting  the  busi- 
ness of  such  court  with  most  convenience  and  at  the  smallest 
reasonable  expense,  provided  that  no  such  rules  should  be  of  any 
force  until  they  had  been  allowed  and  confirmed  by  three  judges 
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a  A.  of  the  superior  Courts  of  Common  Law  at  Westminster.  Under 
1895  those  provisions  the  Passage  Court  Kules  of  1876,  upon  which 
Ex  parte  reliance  is  now  placed,  were  made  and  were  confirmed  by  three 
Spelman.  ju(3ge3^  It  is  said  that  the  first  of  these  rales  has  the  effect  of 
Kay  L.J.  givlug  to  the  Court  of  Passage  the  powers  of  Order  xiv.  By  s.  39 
of  the  Judicature  Act,  1873,  it  is  provided  that  "any  judge  of 
the  said  High  Court  of  Justice  may,  subject  to  any  rules  of 
court,  exercise  in  court  or  in  chambers  all  or  any  part  of  the 
jurisdiction  by  this  Act  vested  in  the  said  High  Court,  in  all 
such  causes  and  matters,  and  in  all  such  proceedings  in  any 
causes  or  matters,  as  before  the  passing  of  this  Act  might  have 
been  heard  in  court  or  in  chambers  respectively  by  a  single 
judge  of  any  of  the  Courts  whose  jurisdiction  is  hereby  transferred 
to  the  said  High  Court,  or  as  may  be  directed  or  authorized  to 
be  so  heard  by  any  rules  of  court  to  be  hereafter  made  " ;  and 
"  in  all  such  cases  any  j  iidge  sitting  in  court  shall  be  deemed  to 
constitute  a  Court."  Then,  when  we  come  to  the  rules  in  the 
schedule  to  the  Judicature  Act,  1875,  we  find  the  expression 
"  the  Court  or  a  judge  "  constantly  used.  The  expression,  "  a 
judge,"  so  used  clearly  means  a  judge  sitting  in  chambers.  By 
Order  xiv.  in  the  schedule  to  the  Act  the  jurisdiction  under  it 
was  given  to  the  Court  or  a  judge.  At  the  time  when  the  rules 
of  1876  came  into  force  there  was  an  assessor  of  the  Passage 
Court  appointed  for  the  purpose  of  trying  causes,  but  he  had  no 
chambers,  and  the  registrar  of  the  Court  was  not  in  the  same 
position  for  this  purpose  as  a  master  of  the  High  Court,  who  acts 
in  chambers  as  though  he  were  the  judge,  and  whose  order  has 
the  effect  of  an  order  by  the  judge  at  chambers.  If  a  party  to  an 
action  is  dissatisfied  with  the  order  of  the  master,  his  remedy  is 
to  go  to  the  judge  in  person.  No  application  was  made  in  the 
present  case  to  the  learned  assessor  of  the  Passage  Court.  The 
plaintiff  applied  at  once  to  the  Divisional  Court  for  a  mandamus 
to  the  registrar.  He  was  no  doubt  obliged  to  take  that  course, 
because  the  judge  of  the  Passage  Court  has  no  chambers.  When 
we  look  at  the  terms  of  rule  1  of  Passage  Court  Eules  of  1876, 
the  application  breaks  down  at  once  upon  the  terms  of  the  rule. 
The  rule  provides  that  the  rules  made  under  the  J udicature  Acts 
shall  apply  to  the  Court  of  Passage  only  so  far  as  they  are  or 
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may  be  applicable  thereto.  How  could  Order  xiv.,  which  enabled      C.  A. 
a  judge  at  chambers  to  give  leave  to  sign  judgment  summarily,  1895 
be  applied  to  the  Passage  Court  ?    The  registrar  of  that  Court    ex  parte 
could  not  then  act  as  a  judge  at  chambers.    The  provisions  of  Spelman 
Order  xiv.  are  of  a  very  stringent  character,  and  give  most  KayL.j. 
exceptional  powers  ;  and  I  cannot  think  that  it  ever  could  have 
been  intended  by  the  rule  to  give  such  powers  to  the  registrar 
of  the  Passage  Court.    Keference  was  made  to  the  subsequent 
legislation  contained  in  the  Liverpool  Court  of  Passage  Act, 
1893,  by  which  no  doubt  the  position  of  the  assessor  of  that 
Court  is  made  more  nearly  analogous  to  that  of  a  judge,  and  the 
position  of  the  registrar  is  somewhat  altered.  But  any  rules  to  be 
made  under  s.  8  of  that  Act  applying  the  practice  and  procedure 
of  the  High  Court  to  the  Court  of  Passage  can  only  be  made 
with  the  concurrence  of  the   authority  for  the  time  being 
empowered  to  make  rules  for  the  Supreme  Court.    It  is  clear 
that  the  learned  assessor  of  the  Passage  Court  who  made  the 
rules  of  1876  does  not  believe  that  he  now  has  the  powers  of 
Order  xiv.,  for  he  has  applied  to  the  Kule  Committee  to  sanction 
rules  giving  him  such  powers.    In  my  opinion  the  application 
fails. 


A.  L.  Smith  L.J.  This  appears  to  me  to  be  a  plain  case.  It 
is  unnecessary  to  decide  whether  the  words  of  s.  1  of  2  &  3 
Yict.  c.  27,  gave  power  to  the  assessor  of  the  Court  of  Passage 
to  make  a  rule  applying  the  provisions  of  Order  xiv.  to  the 
Passage  Court.  I  will  assume  for  the  purposes  of  this  case  that 
they  did  give  that  power.  When,  however,  the  rule  of  1876 
which  is  relied  upon  is  looked  at,  it  will  be  seen  that  it  provides 
that  the  rules  made  under  the  Judicature  Acts  shall  apply  to 
the  Passage  Court,  "  so  far  only  as  they  are  or  may  be  applicable 
thereto."  The  reasons  why  the  provisions  of  Order  xiv.  could 
not  be  applicable  to  the  Passage  Court  have  been  fully  stated  by 
the  Master  of  the  Kolls  and  Kay  L.J.  When  the  assessor  of  the 
Passage  Court  was  merely  an  assessor  who  went  down  for  the 
purpose  of  trying  the  causes  set  down  for  trial  in  that  court  he 
had  no  chambers,  and  the  provisions  of  Order  xiv.  could  not 
therefore  apply  to  that  court.   It  was  contended  that  the  position 
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A.  L.  Smith  L.J. 


A.      of  the  assessor  has  been  altered  by  the  Act  of  1893  to  that  of  a 
1895      judge  in  the  full  sense  of  the  term.    Bat  it  is  to  be  observed 
Ex  parte    that  the  effect  of  the  alteration  of  his  position  under  that  Act 

  *    depends  upon  the  promulgation  of  rules  under  s.  8  of  the  Act. 

No  such  rules  have  been  yet  promulgated,  and  they  can  only  be 
promulgated  with  the  concurrence  of  the  authority  for  the  time 
being  empowered  to  make  rules  for  the  Supreme  Court,  i.e.  the 
Kule  Committee.  An  attempt  has  been  made  to  procure  the 
concurrence  of  the  Kule  Committee  in  an  extension  of  the  juris- 
diction of  the  Court  of  Passage  in  respect  of  Order  xiv.,  but  has 
not  hitherto  been  successful.  For  these  reasons  I  think  that  the 
application  must  be  dismissed. 

Application  dismissed. 

Solicitors  for  applicant:  Norris,  Aliens  &  Chapman,  for  J,  Ml 
Quiggin  dt  Brothers,  Liverpool, 

E.  L. 


C.  A. 

1895 

Jane  12. 


[IN  THE  COURT  OF  APPEAL.] 
LYNDE  V.  WAITHMAN. 

Practice — Mortgage  Debt,  Action  for — Receiver — Special  Indorsement  on  Wrii^ 
— Liquidated  Sum — Order  xiv. 

Where  a  mortgagee  appointed  a  receiver,  who  received  rents,  and  after- 
wards the  mortgagee  brought  an  action  specially  indorsing  the  writ  with  a 
claim  for  the  mortgage  debt  and  interest,  and  applied  for  judgment  under 
Order  xiv. : — 

Held,  that  the  mere  fact  of  a  receiver  having  been  appointed  did  not 
prevent  the  application  of  Order  siv.,  but,  as  there  appeared  to  be  a 
question  as  to  what  on  the  true  state  of  the  account  as  between  the 
mortgagor  and  mortgagee  was  due  to  the  latter,  leave  to  defend  must  be^ 
granted. 

Foulett  V.  Bill  ([1893]  1  Ch.  277)  explained. 

Appeal  from  the  order  of  Pollock  B.  at  chambers,  affirming 
the  order  of  a  district  registrar  giving  leave  to  the  plaintiff  to 
sign  judgment  under  Order  xiv. 

The  writ  in  the  action  was  indorsed  as  follows :  "  The  plaintiff's 
claim  is  for  principal  and  interest  due  under  a  covenant  in  a 
deed  dated  November  2, 1893.  Particulars :  Principal  due  900Z.  : 
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Interest  thereon  from  June  2,  1894,  to  December  2,  1894,  at      C.  A. 
5  per  cent.,  221.  10s.— Amount  due,  922Z.  10s."    The  facts  as  1895 
appearing  from  the  affidavits  were  as  follows.    By  an  indenture  lynde 
of  mortgage  dated  November  2,  1893,  and  made  between  the  y^^j!^^^^^ 
defendant,  of  the  first  part,  William  Alfred  Lynde,  the  plaintiff, 
and  Kobert  Edward  Branthwaite,  who  carried  on  business  in 
partnership  as  solicitors,  of  the  second  part,  and  the  said 
William  Alfred  Lynde  of  the  third  part,  after  reciting  that  the 
defendant  was  entitled  to  certain  hereditaments  in  fee  simple 
subject  to  certain  mortgages  therein  mentioned,  it  was  witnessed 
that,  in  consideration  of  the  sum  of  1600Z.  owing  by  the  defendant 
to  the  said  William  Alfred  Lynde  and  Eobert  Edward  Branth- 
waite, and  of  the  sum  of  900Z.  owing  by  the  defendant  to  the 
said  William  Alfred  Lynde,  the  said  hereditaments  were,  subject 
as  thereinbefore  recited,  conveyed  by  the  defendant  to  the  said 
William  Alfred  Lynde  and  Kobert  Edward  Branthwaite  in  fee 
simple,  subject  to  a  proviso  for  redemption  of  the  same  if  the 
defendant,  his  heirs,  executors,  administrators  or  assigns  should 
on  the  2nd  day  of  December  then  next  pay  to  the  said  William 
Alfred  Lynde  and  Kobert  Edward  Branthwaite,  or  the  survivor 
of  them,  or  the  executors  or  administrators  of  such  survivor  their 
or  his  assigns,  the  sum  of  1600Z.  with  interest  for  the  same  in  the 
meantime  at  the  rate  of  bl.  per  cent,  per  annum,  and  should  also 
on  the  2nd  day  of  December  then  next  pay  to  the  said  William 
Alfred  Lynde,  his  executors,  administrators,  or  assigns,  the  sum 
of  900Z.  with  interest  for  the  same  in  the  meantime  at  the  rate  of 
5Z.  per  cent,  per  annum.    It  was  provided  by  the  deed  that  the 
power  of  sale  and  other  powers  conferred  by  statute  on  mort- 
gagees, and  all  provisions  incidental  thereto,  should  be  deemed 
to  apply  to  those  presents  and  the  security  intended  to  be  thereby 
effected,  but  the  17th  section  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  should  not  apply  thereto,  and  that  a  receiver 
might  be  appointed  by  the  said  William  Alfred  Lynde  and 
Kobert  Edward  Branthwaite,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  their  or  his  assigns, 
immediately  after  default  should  be  made  in  payment  of  any 
interest  or  in  performance  of  the  covenants  thereinafter  contained 
in  relation  to  the  payment  of  the  interest  on  the  prior  mortgage 
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C.  A.      debts  or  otherwise.  It  was  farther  provided  that  the  mortgagees 
1895       should  apply  any  moneys  which  might  arise  from  any  sale  of  the 
Lynde     premises  conveyed,  after  reimbursing  themselves  all  costs  and 
AiTHMAN.  expenses  incurred  in  the  execution  of  any  of  the  trusts  or  powers 
given  by  the  deed,  or  conferred  by  statute,  or  otherwise  in  rela- 
tion to  the  premises,  in  or  towards  satisfaction  of  the  said  sums 
of  1600Z.  and  900Z.  intended  to  be  thereby  secured  and  the 
interest  thereon  respectively,  or  so  much  thereof  respectively  as 
should  remain  owing,  rateably  and  pari  passu.    Then  followed 
covenants  by  the  defendant  with  the  said  William  Alfred  Lynde 
and  Eobert  Edward  Branthwaite  for  the  payment  on  December  2 
then  next  of  the  principal  sum  of  1600Z.  with  interest  thereon  in 
the  meantime  at  the  rate  of  51.  per  cent,  per  annum,  and,  if  the 
same  should  not  then  be  paid,  for  payment  of  interest  at  the  same 
rate  half-yearly  on  June  2  and  December  2  as  long  as  the  same 
should  remain  unpaid,  similar  covenants  by  the  defendant  with 
William  Alfred  Lynde  for  payment  of  the  principal  and  interest 
in  respect  of  the  sum  of  900Z.  and  covenants  by  the  defendant 
with  the  mortgagees  to  pay  the  interest  on  the  prior  mortgage 
debts,  and  to  pay  the  principal  of  them  when  required.    It  was 
stated  in  an  affidavit  made  by  the  defendant  that  prior  to  the 
action  a  receiver  of  the  rents  of  the  mortgaged  premises  had  been 
appointed  by  the  mortgagees.    It  appeared  that  the  mortgagees 
had  on  May  15,  1894,  written  to  a  person  who  acted  as  agent  to 
the  defendant  to  the  following  effect :  "  Please  take  notice  that 
you  are  not  to  collect  any  further  rents  of  the  cottages  at 
Bradford  except  as  our  agent,  and  that  you  are  not  to  pay  over 
such  rents  to  any  person  other  than  ourselves :  we  give  you  this 
notice  under  a  certain  indenture  of  November  2,  1893,  made 
between  Mr.  Waithman  and  ourselves,  under  which  the  property 
in  question  was  conveyed  to  us  subject  to  redemption."    It  was 
stated  in  substance  by  the  defendant's  affidavit  that  the  defendant 
was  informed  and  believed  that  the  receiver  had  received  rents, 
for  which  and  for  sums  paid  by  the  defendant  the  plaintiff  had  not 
given  the  defendant  credit,  and  that  he  had  endeavoured  without 
success  to  get  an  account  of  the  items  pro  and  con  of  the  plaintiff  s 
claim  and  of  the  rents  received  by  the  receiver  or  of  their  applica- 
tion, and,  in  the  absence  of  an  account  from  the  plaintiff,  he  could 
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not  tell  how  the  plaintiff  had  applied  the  surplus  moneys.    The      C.  A. 
plaintiff  in  his  affidavit  in  reply  alleged  that  the  receiver  had  1895 
been  appointed  in  respect  only  of  the  debt  of  1600Z.  due  to  the  Lynde 
firm  of  Lynde  &  Branthwaite  as  mentioned  in  the  mortgage  waithmax. 
deed,  and  not  of  the  debt  of  900Z.  due  to  himself  alone,  and  he 
made  an  exhibit  to  his  affidavit  a  statement  of  account  purporting 
to  be  an  account  as  between  Lynde  &  Branthwaite  as  mort- 
gagees and  the  defendant  as  mortgagor.    This  account  debited 
the  mortgagees  with  a  lump  sum  for  rents  received  from  May  19, 
1894,  to  May  9,  1895,  on  the  one  side,  and  on  the  other  took 
credit  against  the  mortgagor  for  certain  payments  among  which 
were  items  in  respect  of  outgoings  on  the  premises,  interest  on 
the  prior  mortgages,  interest  due  June  2  and  December  2,  1894, 
on  the  debt  of  1600?.,  and  interest  on  the  debt  of  900Z.  due  to 
the  plaintiff  from  June  30, 1893,  to  June  2,  1894,  and  for  arrears 
of  interest  on  the  sum  of  1600Z.  and  the  sum  of  900Z. 

The  district  registrar  had  granted  leave  to  sign  judgment 
under  Order  xiv.,  and  on  appeal  the  learned  judge  had  affirmed 
his  order. 

DanckwertSf  for  the  defendant.  In  this  case  the  receiver  was 
clearly  appointed  in  respect  of  the  debt  of  900Z.  due  to  the 
plaintiff  as  well  as  of  the  debt  of  1600Z.  due  to  the  firm  of  Lynde 
&  Branthwaite.  A  receiver  having  been  appointed  with  power 
to  receive  the  rents,  the  case  does  not  come  within  Order  xiy., 
and  is  not  one  in  which  the  writ  should  have  been  specially 
indorsed  for  a  liquidated  sum  under  Order  iii.,  r.  6.  This  was 
decided  in  Poulett  v.  Hill.  (1)  The  case  is,  at  any  rate,  one  in 
which  Order  xiv.  ought  not  to  be  applied,  because  the  affidavits 
disclose  matters  sufficient  to  entitle  the  defendant  to  leave  to 
defend. 

McCall,  Q.C.f  and  L.  Sanderson,  for  the  plaintiff.  The  receiver 
was  not  appointed  in  respect  of  the  debt  of  900Z.  due  to  the 
plaintiff,  but  only  of  the  debt  of  1600Z.  owing  to  the  firm  of 
Lynde  &  Branthwaite.  On  the  affidavits  it  is  clear  that  the 
sums  received  by  the  receiver  were  -  not  sufficient  to  cover  any 
portion  of  the  amount  sued  for. 

(1)  [1893]  1  Ch.  277. 
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0.  A.  LoED  EsHER  M.K.  I  do  not  acquiesce  in  the  contention,  which 
1895  I  understood  the  defendant's  counsel  to  make,  that  the  mere  fact 
Lynde  of  a  receiver  having  been  appointed  prevented  the  plaintiff  from 
AiTHMAN  indorsing  his  writ  so  as  to  enable  him  to  apply  for  judgment 
under  Order  xiv.  In  this  case  the  writ  was  specially  indorsed 
with  a  claim  for  a  liquidated  sum,  and,  therefore,  the  plaintiff 
was  entitled  to  apply  under  that  order.  But  the  defendant,  by 
way  of  answer  to  that  application,  says  that  the  plaintiff  is  not 
entitled  to  sign  judgment  for  the  amount  claimed,  because  he 
has  been  a  party  to  the  appointment  of  a  receiver  under  the 
mortgage  deed,  and  the  receiver  has,  under  that  authority  from 
the  plaintiff  and  his  co-mortgagee,  received  moneys,  and  has 
paid  something  to  the  plaintiff  in  respect  of  what  was  due  to 
the  plaintiff  under  the  mortgage  deed ;  and  he  says  that  it 
appears  that  the  receiver  has  received  other  moneys,  and  that  it  is 
impossible  for  him  to  say  whether  some  part  of  what  has  been 
so  received  has  not  been  applied,  or  will  not  be  applicable  to 
payment  of  the  interest,  and  perhaps  part  of  the  capital  of  the 
mortgage  debt,  in  respect  of  which  this  action  is  brought.  The 
plaintiff  says  that  no  sums  have  been  received  which  are  so  applic- 
able, and  the  defendant  says  that  such  sums  have  been  received 
and  that  he  has  not  received  any  sufficient  account  to  shew  whether 
that  is  so  or  not.  It  seems  to  me,  therefore,  that  the  evidence 
before  the  judge  raised  a  substantial  question  in  dispute  between 
the  parties  as  to  whether  some,  and  if  so  what,  amount  has  been 
paid  in  respect  of  the  sums  claimed  in  the  action.  If  regardless 
of  that,  leave  is  given  to  sign  judgment  for  the  amount  claimed, 
it  may  be  that  the  plaintiff  would  get  payment  of  more  than  is 
due.  If  there  is  a  plausible  dispute  as  to  the  amount  which  the 
plaintiff  is  entitled  to  recover,  I  think  the  judge,  though  bound 
to  entertain  the  application  for  judgment  under  Order  xiv.,  was 
bound  not  to  allow  judgment  to  be  signed  in  the  face  of  such  a 
dispute.  That  is  the  general  rule  with  regard  to  the  exercise  of 
jurisdiction  under  Order  xiv.  Therefore,  I  think  that,  although 
in  this  case  the  judge  was  right  in  entertaining  the  application, 
he  ought  not  to  have  given  leave  to  sign  judgment,  and  there- 
fore, his  order  should  be  set  aside  and  the  defendant  allowed  to 
defend. 
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Kay  L.J.  In  this  case,  the  claim  indorsed  on  the  writ  being  0.  A. 
for  principal  and  interest  due  under  a  covenant  in  a  mortgage  1895 
deed,  there  was  on  the  face  of  it  a  claim  for  a  liquidated  sum,  lynde 
and  prima  facie  therefore  the  plaintiff  had  a  right  to  apply  -^^j^^jj^ 
for  judgment  under  Order  xiv. ;  but,  then,  by  the  terms  of 
that  order  the  defendant  may  by  way  of  answer  to  the  applica- 
tion satisfy  the  judge  that  he  has  a  good  defence  on  the  merits, 
or  disclose  such  facts  as  may  be  deemed  sufficient  to  entitle  him 
to  defend.  It  appears  to  me  that  this  case  turns,  not  on  any 
question  as  to  the  sufficiency  of  the  indorsement  on  the  writ, 
but  on  the  question  whether  upon  the  evidence  facts  have  been 
disclosed  sufficient  to  entitle  the  defendant  to  defend  the  action. 
What  are  the  facts  ?  There  was  in  this  case  a  mortgage  which 
included  both  the  sum  of  1600?.  due  to  the  firm  of  Lynde  & 
Branthwaite  and  the  sum  of  900Z.  due  to  Lynde  alone,  and  the 
proviso  for  redemption  was  for  redemption  only  on  payment  of 
both  these  sums.  The  deed  provides  that  the  power  of  sale,  and 
other  powers  conferred  by  statute  on  mortgagees,  and  all  provi- 
sions incidental  thereto  shall  be  deemed  to  apply  to  these  pre- 
sents and  to  the  security  intended  to  be  thereby  effected,  and  that 
a  receiver  may  be  appointed  by  the  said  William  Alfred  Lynde 
and  Eobert  Edward  Branthwaite  immediately  after  default  in 
payment  of  any  interest,  &c.  That  means  any  interest  either  on 
the  sum  of  1600Z.  or  the  sum  of  900Z.  It  appears  to  me  that 
there  is  no  power  to  appoint  a  receiver  in  respect  of  the  sum  of 
1600Z.  and  not  of  the  sum  of  900Z.  The  receiver  when  appointed 
is  appointed  for  the  purpose  of  realizing  this  security,  which  is 
for  both  the  sums.  The  only  matter  that  could  amount  to  the 
appointment  of  a  receiver  in  this  case  was  a  letter  of  May  15, 
1894,  by  which  notice  was  given  by  Lynde  &  Branthwaite  to  a 
person  who  had  been  acting  as  agent  for  the  mortgagor  not  to 
collect  any  further  rents  of  the  mortgaged  property,  except  as 
their  agent,  and  not  to  pay  over  any  such  rents  to  any  person 
but  themselves,  and  it  was  stated  that  the  notice  was  given  under 
a  certain  indenture  of  November  2,  1893,  made  between  Mr. 
Waithman  and  themselves  under  which  the  property  in  question 
was  conveyed  to  them  subject  to  redemption.  The  property  was 
conveyed  subject  to  redemption  not  on  payment  of  either  of  the 
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C.  A.  sums  alone,  but  on  payment  of  both,  so  that,  when  they  gave  this 

1895  notice  to  him  to  become  their  agent  for  receipt  of  the  rents  of 

"lynde  '^^^  property  which  was  charged,  whatever  the  legal  effect  of  that 

^-  notice  was,  it  was  in  respect  of  both  the  sums  of  1600Z.  and  OOOZ.. 

VAITHMAN.  . 

^ — J  not  in  respect  of  the  sum  of  1600Z.  only.  Then  what  was  the  effect 
of  that  notice  ?  Both  parties  have  agreed  in  treating  it  as  amount- 
ing to  the  appointment  of  a  receiver  ;  and  that,  no  doubt,  is  the 
better  view  for  the  mortgagees,  because,  if  it  amounted  to  taking 
possession  of  the  property,  the  responsibilities  of  the  mortgagees 
would  be  more  onerous  than  if  it  merely  amounted  to  appointing 
a  receiver.  I  will  assume  that  it  amounted  only  to  appointing  a 
receiver.  On  the  application  being  made  for  judgment  under 
Order  xiv.  the  defendant  says  by  way  of  answer  that  a  receiver 
has  been  appointed  and  not  only  that,  but  he  has  received  rents, 
and  that  the  defendant  does  not  know  and  cannot  ascertain 
how  much  he  has  so  received.  In  answer  to  that  the  plaintiff 
produces  an  account  purporting  to  be  given  by  the  mortgagees 
which  shews  a  certain  amount  received  in  rents,  and  on  the 
other  side  certain  items  claimed  per  contra,  among  which  is  a 
payment  of  interest  on  the  sum  of  9001.  from  June  30,  1893,  to 
June  2, 1894,  at  5  per  cent.,  the  effect  of  which  appears  to  me  to 
be  clearly  to  shew  their  understanding  that  the  receiver  was 
appointed  as  much  in  respect  of  that  sum  as  of  the  sum  of  WOOL 
The  writ  has  no  doubt  been  indorsed  with  a  claim  for  a  liquidated 
amount,  but  the  evidence,  as  it  stands,  appears  to  me  to  raise 
a  question  whether  the  amount  so  claimed  is  due  or  not,  and 
whether  a  judge  mighty  not  properly  say  that  there  must  be  an 
account  of  what  the  receiver  has  received  before  there  can  be  a 
judgment  on  the  claim.  Therefore  it  appears  to  me  that  the 
case  is  not  a  proper  case  for  the  application  of  Order  xiv.  It  has 
been  argued  that  the  case  of  Poulett  v.  Eill  (1)  has  absolutely 
decided  that  the  moment  a  receiver  has  been  appointed,  the  case 
is  not  one  in  which  there  is  a  liquidated  sum  for  which  the  writ  can 
be  specially  indorsed  under  Order  iii.,  r.  6,  for  the  purposes  of 
Order  xiv.  I  do  not  think  that  is  the  result  of  that  case.  That 
case  was  one  in  which  the  mortgagees  had  brought  an  action  to 
realize  their  security,  and  before  an  account  had  been  taken  a 
(1)  [1893]  1  Ch.  277. 


2  Q.  B.  .    QUEEN'S  BENCH  DIVISION. 


187 


receiver  was  appointed,  and  subsequently  the  plaintiffs  brought 
another  action  for  interest  in  which  they  applied  for  judgment  1895 
under  Order  xiv.    The  Court  said  that  the  case  was  not  one  in  lynde 
which  a  writ  ought  to  have  been  indorsed  for  a  liquidated  sum,  ^^^J^j^^ 
inasmuch  as  there  was  a  prior  action  proceeding  in  which  an  — 
account  must  be  taken.    To  say  that  this  was  a  decision  that 
the  mere  appointment  of  a  receiver  prevents  the  indorsement  of 
the  writ  with  a  claim  for  a  liquidated  sum  is  altogether  a  mis- 
apprehension.   It  was  a  case  in  which  an  account  would  have 
to  be  taken  in  the  former  action,  and,  therefore,  the  Court  was 
induced  to  say  that  it  was  not  a  proper  case  for  a  specially 
indorsed  writ.    In  this  case  the  question  is  not  as  to  the  effect 
of  the  mere  appointment  of  a  receiver,  but  whether  upon  taking 
an  account  the  amount  claimed  would  be  found  to  be  due.  I 
think,  however,  that  there  is  sufficient  analogy  between  this  case 
and  that  of  Poulett  v.  Hill  (1)  to  shew  that  this  case  like  that  is 
not  a  proper  one  for  the  application  of  Order  xiv.,  and  that  the 
learned  judge  ought  not  to  have  given  the  plaintiff  leave  to  sign 
judgment. 

A.  L.  Smith  L.J.  In  this  action  the  writ  was  specially 
indorsed  with  a  claim  for  a  liquidated  sum,  and  no  exception 
could  be  taken  to  that  indorsement  on  the  ground  that  it  did 
not  come  within  Order  iii.,  r.  6.  Thereupon  the  plaintiff  made 
an  application  for  judgment  under  Order  xiv.  The  defendant 
in  answer  to  that  application  says  that  a  receiver  has  been 
appointed  a  year  ago  by  the  plaintiff ;  that  rents  have  been 
received  by  him  during  that  year ;  and  that  he,  the  defendant, 
cannot  get  an  account  of  what  has  been  so  received,  and  until 
he  does  he  cannot  tell  whether  the  whole  or,  if  not  the  whole, 
how  much  of  the  sum  claimed  is  due.  It  was  attempted  to 
meet  this  by  saying  that  whatever  the  receiver  had  received 
was  in  respect  of  a  sum  of  1600Z.  due  to  Lynde  &  Branth- 
waite  and  not  of  the  sum  of  900Z.  due  to  Lynde  alone.  The 
learned  judge  came  to  the  conclusion  that  the  plaintiff's  answer 
in  that  respect  was  well  founded  in  fact.  I  am  of  opinion 
that  he  was  in  error  there.  It  seems  to  me  clear,  having  regard 
(1)  [1893]  1  Ch.  277. 
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0.  A.      to  the  terms  of  the  mortgage  deed  and  the  account  furnished 
1895       by  the  plaintiff,  that  the  receiver  was  in  fact  appointed  in 
Ltndb     respect  of  both  sums.    Then  the  question  arises  how  much  he 
Waithman        received  in  respect  of  the  sum  of  900Z.  and  interest  thereon, 
,  T  7T^  T  T  and  how  much  remains  due  in  respect  thereof.    There  is  a  con- 

L.  L.  Smith  L.J.  ^ 

troversy  as  to  this  on  the  affidavits.  The  defendant  says  that  he 
does  not  know  and  cannot  get  an  account  of  what  has  been  so 
received.  The  question  is  whether,  under  those  circumstances, 
the  case  is  one  for  the  application  of  the  provisions  of  Order  xiv. 
There  appears  to  me  to  be  upon  the  evidence  before  us  a  doubt 
as  to  the  amount  for  which  the  plaintiff  is  entitled  to  judgment. 
The  case  of  Poulett  v.  Hill  (1),  which  was  cited  by  the  defend- 
ant's counsel,  though  it  differed  in  its  facts  from  the  present 
case,  certainly  appears  to  carry  him  a  good  way  in  his  argument. 
I  do  not  think  that,  if  a  receiver  has  been  appointed  in  a  case 
where  there  is  a  specially  indorsed  writ  and  has  not  received 
anything,  the  mere  fact  of  his  having  been  so  appointed  affords 
a  sufficient  answer  to  an  application  under  Order  xiv. ;  but 
I  think  that  enough  has  been  shewn  in  this  case  to  entitle  the 
defendant  to  defend  the  action.  I  am  therefore  of  opinion 
that  the  order  of  the  judge  should  be  set  aside  and  leave  to 
defend  given. 

Appeal  allowed. 

Solicitors  for  plaintiff :  Bower,  Cotton  &  Bower,  for  Lynde  & 
Branthwaite,  Manchester. 

Solicitors  for  defendant :  Rollins,  Billing  &  Co.,  for  J".  BL.  Lea, 
Manchester. 

(1)  [1893]  1  Ch.  277. 

E.  L. 
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[IN  THE  COURT  OF  APPEAL.]  C.A. 

CHATTERTON  v.  SECRETARY  OF  STATE  FOR  INDIA  ^^^^ 

IN  COUNCIL. 


Defamation — Privilege — Communication  made  hy  Officer  of  State  in  course 
of  Official  Duty —  Vexatious  Action, 

A  communication  relating  to  state  matters  made  by  one  officer  of  state 
to  another  in  the  course  of  his  official  duty  is  absolutely  privileged  and 
cannot  be  made  the  subject  of  an  action  for  libel. 

Appeal  from  the  order  of  a  Divisional  Court  (Mathew  and 
Day  JJ.)  dismissing  an  action  as  vexatious. 

The  action  was  for  libel.  In  the  statement  of  claim  the 
plaintiff  claimed  "  damages  for  libel  from  the  defendant  in  that 
he  conveyed  or  caused  to  be  conveyed  in  writing  to  the  Under- 
Secretary  of  State  untrue  statements  affecting  the  professional 
reputation  of  the  plaintiff,  a  captain  in  Her  Majesty's  Indian 
Staff  Corps,  saying  that  in  a  dispatch  in  the  defendant's  posses- 
sion the  Commander-in-Chief  in  India  and  the  Government  of 
India  recommended  the  removal  of  the  plaintiff  to  the  half-pay 
list  as  an  officer  whose  retention  on  the  effective  list  was  in 
every  way  most  undesirable,  well  knowing  the  same  to  be  false 
and  that  no  such  statement  existed  in  the  said  dispatch,  with 
intent  to  prevent  the  investigation  of  parliament,  causing  the 
Under-Secretary  to  publish  the  said  libel  on  the  plaintiff  to  the 
House  of  Commons  and  in  the  public  press."  It  appeared  that 
the  statement  complained  of  was  made  by  the  Secretary  of  State 
for  India  to  the  Parliamentary  Under-Secretary  for  India  in 
order  to  enable  him  to  answer  a  question  asked  in  the  House  of 
Commons  with  regard  to  the  treatment  of  the  plaintiff,  an  officer 
in  the  Indian  Staff  Corps,  by  the  Indian  military  authorities 
and  Government.  The  Master  had  made  an  order  dismissing 
the  action  as  vexatious.  This  order  was  affirmed  on  appeal  by 
the  judge  at  chambers  and  subsequently  by  the  Divisional 
Court. 


The  plaintiff  in  person. 
YoL.  II.  1895.  P 
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C.  A.         /.  R.  Paget,  for  the  defendant.    The  action  cannot  possibly  be 

1895      maintained.    In  the  first  place,  it  appears  to  be  brought  against 

Chatterton  the  defendant,  not  in  his  personal  character,  but  in  his  official 

Secketaey  capacity  as  representing  a  department  of  the  Government,  and  it 

OF  State  fob  ig  clear  that  no  such  action  will  lie.    But,  assuming:  that  it  is 
India  in  .  .  ,  . 

Council,    brought  against  him  personally,  the  communication  made  by 

the  defendant  to  the  Under-Secretary  of  State  for  India,  being 

made  by  one  state  official  to  another  in  the  course  of  his  official 

duty,  was  absolutely  privileged.    Secondly,  the  authorities  shew 

that  on  grounds  of  public  policy  the  Court  will  not  allow  such  a 

document  to  be  produced  in  evidence  or  secondary  evidence  of 

it  given,  and,  therefore,  if  the  action  were  allowed  to  proceed, 

the  plaintiff  must  fail  at  the  trial.    As  the  action  is  wholly 

misconceived  and  cannot  possibly  succeed,  it  ought  to  be 

dismissed  as  vexatious.    [He  cited  Anderson  v.  Hamilton  (1) ; 

Home  V.  Bentinck  (2)  ;  Hennessy  v.  Wright  (3) ;  Grant  v.  Secretary 

of  State  for  India  (4)  ;  DawJcins  v.  Lord  Boheby  (5) ;  Bawhins  v. 

Paulet  (6) ;  Stace  v.  Griffith  (7) ;  Kinloch  v.  Secretary  of  State 

for  India  (8)  ;  Gidley  v.  Lord  Falmerston.  (9)] 


Lord  Eshee  M.E.  The  plaintiff  in  this  case  has  brought  an 
action  of  libel  against  the  Secretary  of  State  for  India  in  Council. 
It  would  seem  from  the  form  of  the  action  that  it  is  meant  to  be 
brought  against  him  in  his  official  capacity,  treating  him  as  a 
corporation,  not  against  him  personally.  But  it  would  have 
made  no  difference  if  it  had  been  brought  against  him  as  an 
individual.  The  substance  of  the  case  is  that  it  is  an  action 
brought  against  him  in  respect  of  a  communication  in  writing 
made  by  him  as  Secretary  of  State,  and,  therefore,  a  high  official 
of  the  state,  to  an  Under-Secretary  of  State  in  the  course  of  the 
performance  of  his  official  duty.  The  master,  the  judge  at 
chambers,  and  the  Divisional  Court  have  all  come  to  the  con- 

(1)  2  B.  &  B.  156,  n.  (6)  L.  K.  5  Q.  B.  94. 

(2)  2  B.  &  B.  130.  (7)  L.  K.  2  P.  C.  420. 

(3)  21  Q.  B.  D.  509.  (8)  15  Ch.  D.   1 ;   7   App.  Cas. 

(4)  2  C.  P.  D.  445.  619. 

(5)  L.  R.  8  Q.  B.  255 ;  L.  R.  7  H.  L.        (9)  3  B.  &  B.  275. 
744. 
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elusion  that  the  action  is  one  which  cannot  by  any  possibility  be      C.  A. 

maintained ;  that  it  is  not  competent  to  a  civil  Court  to  enter-  1895 

tain  a  suit  in  respect  of  the  action  of  an  official  of  state  in  Chatterton 

making  such  a  communication  to  another  official  in  the  course  secretary 

of  his  official  duty,  or  to  inquire  whether  or  not  he  acted  mali-     State  for 

^  India  in 

ciously  in  making  it.    I  think  that  conclusion  was  correct.   The  Council. 

authorities  which  have  been  cited  to  us  appear  to  shew  that,  as  a  Lord  Esuer  m.r. 
matter  of  clear  law,  a  judge  at  the  trial  would  be  bound  to  refuse 
to  allow  such  an  inquiry  to  proceed,  whether  any  objection  be 
taken  by  the  parties  concerned  or  not.    It  follows  that  such  an 
.action  as  this  cannot  possibly  in  point  of  law  be  maintained ; 
and,  that  being  so,  to  allow  it  to  proceed  would  be  merely  vexa- 
tious and  a  waste  of  time  and  money.    The  reason  for  the  law 
on  this  subject  plainly  appears  from  what  Lord  Ellenborough 
and  many  other  judges  have  said.   It  is  that  it  would  be  injurious 
to  the  public  interest  that  such  an  inquiry  should  be  allowed, 
because  it  would  tend  to  take  from  an  officer  of  state  his  freedom 
of  action  in  a  matter  concerning  the  public  weal.    If  an  officer 
of  state  were  liable  to  an  action  of  libel  in  respect  of  such  a  com- 
munication as  this,  actual  malice  could  be  alleged  to  rebut  a 
plea  of  privilege,  and  it  would  be  necessary  that  he  should  be 
called  as  a  witness  to  deny  that  he  acted  maliciously.    That  he 
should  be  placed  in  such  a  position,  and  that  his  conduct  should 
be  so  questioned  before  a  jury,  would  clearly  be  against  the 
public  interest,  and  prejudicial  to  the  independence  necessary 
for  the  performance  of  his  functions  as  an  official  of  state.  There- 
fore the  law  confers  upon  him  an  absolute  privilege  in  such  a 
case.    I  shall  not  go  through  the  authorities  which  have  been 
cited.    In  all  of  them  the  law  seems  to  have  been  stated  to  the 
same  effect,  and  it  seems  to  me  to  be  accurately  summed  up  in 
Fraser  on  the  Law  of  Libel  and  Slander,  p.  95,  where  he  says, 
after  stating  that  no  action  lies  in  respect  of  a  defamatory 
statement  in  a  report  made  in  the  course  of  military  or  naval 
duty,  "  For  reasons  of  public  policy  the  same  protection  would, 
no  doubt,  be  given  to  anything  in  the  nature  of  an  act  of  state, 
e.g.,  to  every  communication  relating  to  state  matters  made  by 
one  minister  to  another,  or  to  the  Crown."  I  adopt  that  paragraph 
as  stating  the  law  correctly.    In  my  opinion,  the  statement  of 
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C.A.      which  the  plaintiff  complains,  being  a  communication  relating- 
1895       to  a  state  matter  made  by  one  state  official  to  another,  was  abso- 
Chatterton  lutely  privileged.    For  these  reasons,  I  think  the  order  of  the- 
Secretaey  I^ivisional  Court  was  right,  and  should  be  affirmed. 

OF  State  for 

India  in  ..  T«n 

Council.       Kay  L.J.    I  am  of  the  same  opinion.    I  will  assume  that  the- 

statement  of  claim  sufficiently  alleges  that  the  statement  made 

by  the  defendant,  of  which  the  plaintiff  complains,  was  untrue,. 

and  that  it  was  made  with  malicious  intent.    But,  assuming  that 

to  be  so,  the  question  arises  whether  under  the  circumstances 

that  statement  is  not  absolutely  privileged,  and  therefore  one- 

upon  which  no  action  can  be  founded.   The  statement  complained 

of  appears  upon  the  plaintiff's  own  shewing  to  have  been  made 

by  the  Secretary  of  State  for  India  to  an  Under-Secretary  of  State 

upon  an  occasion  when  a  question  was  about  to  be  raised  before 

the  House  of  Commons  as  to  whether  the  plaintiff  had  been 

properly  dealt  with  by  the  military  authorities  in  India  or  not,, 

in  order  that  the  Under-Secretary  might  answer  that  question  on 

behalf  of  the  department  of  the  Government  which  he  represented.. 

I  cannot  conceive  of  anything  which  would  more  clearly  be  an 

act  of  state  than  the  making  of  such  a  statement.    A  question  is 

raised  before  the  House  of  Commons  which  the  representative  of 

a  department  of  the  Government  in  the  House  has  to  answer^ 

and  the  head  of  the  department  communicates  to  his  subordinate 

the  answer  which  he  wishes  to  be  given.    I  cannot  see  how  the 

business  of  government  could  be  carried  on  if  such  a  statement 

were  the  subject  of  an  action  for  libel.    In  this  case  the  plaintiff 

has  mistakenly  brought  his  action  against  the  defendant  in  his 

official  capacity  ;  but  the  result  would  be  just  the  same  if  he  had 

brought  it  against  him  in  his  personal  character.    I  do  not  find 

any  authorities  nearer  to  the  present  case  than  the  cases  of 

Anderson  v.  Hamilton  (1)  and  Hoone  v.  Bentinch.  (2)    In  Anderson 

V.  Hamilton  (1)  the  action  was  for  false  imprisonment,  and 

objection  was  taken  by  the  defendant's  counsel  to  production 

of  a  letter  forming  part  of  a  correspondence  which  had  passed  in 

relation  to  matters  of  state  between  the  Secretary  of  State  for  the 

Colonial  Department  and  a  person  acting  as  the  representative 

(1)  2  B.  &  B.  156,  n.  (2)  2  B.  &  B.  130. 
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of  Her  Majesty's  Government.  The  argument  seems  to  have  A. 
been  that  such  a  correspondence  was  absolutely  privileged  on  1895 
the  ground  that  the  public  interest  rendered  it  necessary  that  it  Chatterton 
should  not  be  disclosed.  Lord  EUenborough  said :  "  I  do  not  secretary 
like  breaking  in  upon  this  correspondence  ;  it  might  be  pregnant  ^^j^^j^^J^^ 
with  a  thousand  facts  of  the  utmost  consequence  respecting  the  Council. 
«tate  of  the  Government,  the  connection  of  parties,  the  state  of  Kay  l.j. 
politics,  and  the  suspicion  of  foreign  powers  with,  whom  we  may 
be  in  alliance.  Then  it  is  said  the  fact  that  there  has  been  a 
-complaint  made  against  the  defendant  by  the  plaintiff  to  Lord 
Liverpool  is  the  only  fact  sought  to  be  put  in  evidence  on  this 
occasion ;  but  it  is  not  competent  to  the  plaintiff  to  get  at  that 
fact,  if  it  be  embodied  in  an  official  letter.  Neither  can  an 
extract  of  such  a  letter  be  admitted,  for  the  plaintiff  must  be 
entitled  to  the  whole  or  none ;  and  I  think  that  the  whole  of 
this  letter  is  not  admissible  on  account  of  the  objections  taken." 
It  is  quite  true  that  the  question  actually  decided  in  that  case  was 
merely  as  to  the  admissibility  in  evidence  of  the  letter,  the  de- 
cision being  that  neither  could  the  letter  be  produced  nor  could 
secondary  evidence  of  its  contents  be  given.  But  the  ground  of 
that  decision  seems  to  me  to  involve  the  result  that  such  a 
communication  is  an  act  of  state  in  respect  of  which,  even  if 
secondary  evidence  of  it  could  be  given,  no  action  can  be  main- 
tainable. In  the  case  of  Home  v.  Bentinck  (1)  it  was  decided 
that  a  report  made  by  the  president  of  a  court  of  inquiry  directed 
to  be  held  by  the  Commander-in-Chief  to  inquire  into  the  con- 
duct of  an  officer  in  the  Army  was  a  privileged  communication, 
^nd  that  it  was  properly  rejected  as  evidence  at  the  trial  of  an 
action  for  libel,  and  that  an  office  copy  of  it  was  also  properly 
rejected.  That  decision  also  seems  to  me  to  involve  the  conclu- 
sion that,  even  if  such  a  document  could  be  put  in,  it  would  be 
absolutely  privileged  and  no  action  could  be  founded  upon  it. 
Dallas  C.J.  said,  in  giving  judgment :  "  The  evidence  in  question 
was  the  result  of  the  inquiry  made  by  the  court,  delivered  by  the 
defendant  to  the  Commander-in-Chief  in  the  exercise  of  his 
military  duty,  and  retained  by  the  Commander-in-Chief,  as  an 
official  document  in  the  possession  of  the  Secretary,  Sir  Henry 

(1)  2  B.  i&  B.  130. 
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C.  A.      Torrens.    It  originated,  therefore,  in  a  military  order  of  a  person 

1895       holding  a  high  and  responsible  office  under  the  Crown ;  it  was 

Chatterton  executed  in  consequence  of  that  order;  it  was  returned  and 

Seceetaby  cleposited  in  that  place  in  which  all  official  acts  of  such  a 

OF  State  foe  description  are  to  be  deposited ;  and  the  question  then  is, 
India  IN  ^       ,  .  ^     „.  ^ 

Council,    whether,  under  these  circumstances — 1  will  not  say  bir  Henry 

Kay  L.J.  Torrcus  would  have  been  compelled  to  produce  the  results  of 
this  inquiry — but  whether,  if  he,  under  a  mistake,  had  been 
disposed  so  to  do,  it  would  not  have  been  the  bounden  duty  of 
the  learned  judge  before  whom  the  cause  was  tried,  considering 
that  this  document  was  a  secret,  not  the  privilege  of  the  party 
holding  it,  but  of  which  he  was  a  trustee  on  behalf  of  the  public^ 
to  have  interfered  and  prevented  the  admission  of  such  evidence. 
^  Now,  before  I  examine  the  few  instances  alluded  to  as  applying 
to  cases  of  this  description,  let  us  see  upon  what  ground  and 
principle  the  present  case  rests.  It  is  agreed  that  there  are  a 
number  of  cases  of  a  particular  description  in  which,  for  reasons 
of  state  and  policy,  information  is  not  permitted  to  be  disclosed." 
What  was  said  in  that  case  appears  to  me  authority  for  the 
proposition  that  a  document  such  as  that  upon  which  this  action 
is  founded  is  one  which  cannot  form  the  subject-matter  of  an 
action,  because,  on  the  ground  of  public  policy,  the  Court  cannot 
allow  it  to  be  given  in  evidence,  or  secondary  evidence  of  it 
to  be  given.  It  is  clear  law  that  for  a  statement  made  in 
Parliament  no  action  of  slander  will  lie ;  and  it  appears  to  me 
that  on  the  same  principle  this  action  cannot  be  maintainable. 

I  think  we  might  dismiss  this  action  as  vexatious,  indepen- 
dently of  any  question  of  privilege,  upon  the  ground  that  the 
plaintiff  must  fail  at  the  trial,  because  he  could  not  prove  the  libel, 
not  being  able  to  compel  production  of  it,  or  to  give  secondary 
evidence  of  it ;  but  I  prefer  to  put  my  decision  on  the  broad 
ground  that  what  the  defendant  did  was  an  act  of  state,  and 
as  such  is  absolutely  privileged.  The  passage  which  has  been 
referred  to  from  Eraser  on  the  Law  of  Libel  and  Slander  appears 
to  me  accurately  to  state  the  law  on  the  subject,  though  no 
particular  case  is  there  cited  in  support  of  the  doctrine  laid 
down.  For  these  reasons  I  am  of  opinion  that  the  appeal  should 
be  dismissed. 
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A.  L.  Smith  L.J.    In  this  case  the  plaintiff  has  brought  an      C.  A. 

action  against  the  Secretary  of  State  for  India  in  Council,  1895 

and  the  question  is  whether  the  action  is  vexatious  and  there-  ohatterton 

fore  ought  to  be  dismissed.     It  was  argued  by  the  defendant's  gjjcRETARY 

counsel  that  it  ous^ht  to  be  dismissed  on  two  grounds.    The  of  State  foe 

T   i'  1  •     1     India  IN 

first  which  he  relied  upon  was  that  the  statement  complained  Council. 

of,  having  been  made  by  the  Secretary  of  State  to  the  Under- 
Secretary  of  State  for  the  purpose  of  giving  the  latter  the 
information  necessary  to  enable  him  to  answer  a  question  asked 
in  the  House  of  Commons,  was  a  statement  made  in  the  course 
of  the  performance  of  the  defendant's  official  duty,  and  was 
therefore  absolutely  privileged.  I  cannot  find  any  case  which 
exactly  covers  this;  but,  having  regard  to  the  ratio  decidendi 
in  the  cases  of  Anderson  v.  Samilton  (1),  Home  v.  Bentinch  (2), 
and  Dawhins  v.  Lord  Bolcely  (3),  I  think  the  result  is  that,  under 
circumstances  such  as  exist  in  the  present  case,  there  is  an 
absolute  privilege.  But  there  is  a  second  ground  upon  which 
the  defendant's  counsel  relied,  and  which,  I  think^  is  conclusive 
of  the  matter — namely,  that  the  libel  complained  of  is  a  docu- 
ment of  state,  it  having  been  brought  into  existence  by  the 
defendant  in  the  course  of  his  duty  as  a  state  official  for  a  state 
purpose,  and  therefore  it  cannot  be  produced  in  evidence  in  a 
court  of  justice,  it  beiug  contrary  to  the  public  interest  that  it 
should  be  so  produced.  The  cases  have  gone  the  length  of 
holding  that,  even  if  no  objection  were  taken  to  the  production 
of  such  a  document  by  the  person  in  whose  custody  it  was,  it 
would  be  the  duty  of  the  judge  at  the  trial  to  intervene,  and  to 
refuse  to  allow  it  to  be  produced :  and  it  has  further  been  held 
that,  if  an  attempt  were  made  to  get  round  that  difficulty  by 
giving  secondary  evidence  of  its  contents,  the  judge  ought  also 
to  prevent  that  from  being  done.  Therefore,  if  this  action  were 
allowed  to  go  on  to  trial,  the  plaintiff  could  not  possibly  succeed 
without  proving  the  libel  complained  of,  and  the  judge  would 
be  bound  to  prevent  its  being  proved.  The  Divisional  Court 
affirmed  the  order  dismissing  this  action  on  the  ground  that 
they  saw  clearly  that  the  action  could  not  by  any  possibility 

(1)  2  B.  &  B.  156,  n.  (2)  2  B.  &  B.  130. 

(3)  L.  E.  8  Q.  B.  255 ;  L.  E.  7  H.  L.  744. 
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C.  A.      be  maintained,  and  therefore,  in  the  exercise  of  the  inherent 
1895      jurisdiction  of  the  Court  to  prevent  abuse  of  its  process,  they 
Chatteeton  dismissed  it  as  vexatious.    It  seems  to  me  that  their  decision 
Secretary  was  quite  right. 

OF  State  for  Appeal  dismissed, 

India  in 
Council. 

Solicitor  for  defendant :  Solicitor  to  the  India  Office. 

E.  L. 


1895  ASFAE  &  CO.  V,  BLUNDELL  and  Others. 

May  27,  29. 

-  Ship — Freight — Goods  Damaged — Loss  of  Merchantable  Character — Liability 
to  Pay  Freight  —  Marine  Insurance  —  Insurance  of  Profit — Warranty 
against  Average — Concealment  of  Material  Fact. 

A  vessel,  on  board  whicli  dates  had  been  shipped  under  bills  of  lading 
making  the  freight  payable  on  right  delivery,  was  sunk  during  the  course 
of  the  voyage,  and  subsequently  raised.  On  arrival  at  the  port  of  dis- 
charge, it  was  found  that  although  the  dates  still  retained  the  appearance 
of  dates,  and  although  they  were  of  considerable  value  for  the  purpose  of 
distillation  into  spirit,  they  were  no  longer  merchantable  as  dates ; — 

Held,  that  freight  was  not  payable  in  respect  of  them. 

A  ship  having  been  chartered  for  a  lump  sum,  the  charterers  put  her  up 
as  a  general  ship,  and  goods  were  shipped  on  board  under  bills  of  lading 
at  freights  which  in  the  aggregate  exceeded  the  charter  freight.  The 
charterers  insured  their  "profit  on  charter  "  by  a  policy  which  contained  a 
warranty  against  average. 

On  arrival  of  the  ship,  part  of  the  cargo  was  delivered,  and  freight  was 
payable  under  the  bills  of  lading  for  that  portion ;  but  the  residue  owing 
to  sea  damage  was  in  an  unmerchantable  condition,  and  freight  was  not 
payable  for  it ;  with  the  result  that  the  total  amount  of  the  freights  pay- 
able under  the  bills  of  lading  was  less  than  the  charter  freight,  and  the 
charterer's  profit  was  consequently  lost : — 

Held,  that  there  had  been  a  total  loss  of  the  subject-matter  of  the 
insurance  within  the  meaning  of  the  warranty  : 

Held,  also,  that  the  fact  that  the  charter  freight  was  a  lump  sum  and 
not  a  tonnage  rate  was  one  which  the  assured  were  not  bound  to  disclose, 
for  that  the  underwriters  were  put  upon  inquiry  to  ascertain  the  terms  of 
the  charter,  the  profit  on  which  they  purported  to  insure. 

Action  tried  before  Mathew  J.  without  a  jury. 

The  plaintiffs  were  merchants  carrying  on  business  at  Bussorah. 
The  defendants  were  underwriters  in  London.  On  August  4, 
1888,  the  plaintiffs  entered  into  a  charterparty  with  the  Pinkney 
&  Sons  Steamship  Company,  owners  of  the  steamship  Govino, 
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for  the  hire  of  the  said  ship  from  Bussorah  ""^f  certain  other  1895 
places  in  the  Persian  Gulf  to  London  for  a  lump  sum  of  3900^.,  asfar  &  Co. 
upon  the  terms  that  all  freight  earned  by  the  ship  should  be  for  blundell 
account  of  the  charterers.    The  plaintiffs  placed  the  steamer  on 
the  berths  in  the  usual  way  at  ports  or  places  in  the  Persian 
Gulf,  and  cargo  was  shipped  by  various  parties  at  certain  rates  of 
freight  under  bills  of  lading  which  made  the  freight  payable 
on  right  delivery.     The  total  of  such  bill  of  lading  freights 
amounted  to  4690Z.    While  the  ship  was  in  course  of  loadings 
the  plaintiffs  insured  their  profit  on  the  charter  for  2000/, 
with  the  defendants,  who  accepted  the  risk  on  slip  on  or  about 
October  17. 

The  defendants,  when  they  so  agreed  to  become  insurers  of  the 
plaintiffs,  were  not  informed  of,  and  did  not  inquire  as  to,  and 
did  not  know  any  of,  the  terms  or  conditions  of  the  charterparty 
or  of  the  bills  of  lading,  nor  that  the  charter  was  for  a  lump  sum 
freight.  ^  , 

On  October  23  the  formal  policy  was  made  out  and  under- 
written by  the  defendants.  By  it  the  plaintiffs  were  expressed 
to  'be  insured  by  the  Govino  for  2000Z.  at  and  from  any  ports  or 
places  in  the  Persian  Gulf  to  London.  The  interest  insured  was 
described  as  "2000/.  on  profit  on  charter  .  .  .  Warranted  free 
from  all  average."  The  Govino  sailed  from  the  last  port  in  the 
Persian  Gulf  at  which  she  loaded  cargo  on  or  about  October  26« 
After  her  arrival  in  the  Thames,  but  before  she  had  reached  her 
discharging  dock,  and  during  the  voyage  mentioned  in  the 
policy,  she  was  run  into  by  another  vessel,  filled  with  water,  and 
became  almost  entirely  submerged  for  two  or  three  tides,  after 
which  she  was  raised  and  docked. 

A  large  portion  of  the  cargo  consisted  of  dates,  which  were 
damaged  by  the  submersion.  Being  saturated  with  sewage,  and 
in  a  fermenting  condition,  they  were  condemned  by  the  sanitary 
authority  as  unfit  for  human  food,  and  were  not  allowed  to  be 
landed  in  London.  Although  they  were  unmerchantable  as 
dates,  a  large  proportion  of  them  retained  the  appearance  of 
dates,  and  notwithstanding  that  they  were  unfit  for  human  food 
as  dates,  they  were  of  considerable  value,  and  were  sold  for  a 
sum  of  2400/.  for  the  purpose  of  distillation  into  spirit,  and  were 
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1895  transshipped  and  exported.  The  part  of  the  cargo  which  did  not 
AsFAE  &  Co.  consist  of  dates  was  landed  and  delivered,  and  the  lump  freight 
Bltjndell  3900Z.  became  payable  to  the  owners  of  the  vessel  under  the 
charterparty.  The  total  of  the  bill  of  lading  freights  payable  on 
the  part  of  the  cargo  which  was  landed  amounted  to  less  than 
3900/.  The  plaintiffs  then  brought  this  action  as  for  a  total  loss 
of  profit  on  the  charter,  claiming  2000/.  as  on  a  valued  policy,  or 
in  the  alternative  790/.,  being  the  difference  between  the  lump 
freight  payable  under  the  charterparty  and  the  total  amount  of 
the  bills  of  lading  freights. 

Josejph  Walton,  Q.C.,  for  the  plaintiffs.   No  freight  was  payable 
in  respect  of  the  dates,  for  the  dates  had  ceased  to  be  dates  in  a 
mercantile  sense,  whatever  they  may  have  been  in  appearance. 
Where  goods  arrive  in  a  damaged  condition  the  test  whether 
freight  is  payable  on  them  is  whether  they  are  still  merchant- 
able under  the  description  under  which  they  were  shipped. 
Thus  where  a  vessel  with  a  cargo  of  cement  on  board  was  sunk 
and  afterwards  raised,  when  the  cement  was  found  to  be  useless 
as  cement,  the  shipowners  were  held  not  to  be  entitled  to 
freight :  Duthie  v.  Hilton.  (1)    Then  if  freight  was  not  payable 
on  the  dates  there  was  no  profit  on  the  charter  within  the 
meaning  of  the  policy.    The  underwriters  thereby  guaranteed 
that  the  total  bills  of  lading  freights  should  exceed  the  freight 
payable  under  the  charterparty.    That  being  so,  the  plaintiffs 
are  entitled  to  recover  2000/.,  for  the  policy  must  be  regarded 
as  a  valued  policy.    At  any  rate,  they  are  entitled  to  recover  the 
790/.,  the  difference  between  the  3900/.  and  the  4690/. 

Carver,  for  the  defendants.  To  entitle  the  charterers  to  freight 
on  the  dates,  it  is  enough  that  on  arrival  the  dates  existed  in 
specie.  In  the  case  of  ButJde  v.  Milton  (1)  the  cement  had 
ceased  to  exist  as  cement,  whereas  here  the  dates  were  still  dates, 
and  it  was  as  dates  that  they  were  condemned  by  the  sanitary 
authority.  The  test  of  liability  to  pay  freight  is  not  the  fitness 
of  the  goods  for  the  use  for  which  they  were  originally  intended. 
In  Cocking  v.  Fraser  (2)  it  was  held  by  Lord  Mansfield  that  a 

(1)  L.  R.  4  C.  P.  138. 

(2)  Reported  in  Park  on  Insurance,  8tli  ed.  vol.  i.  p.  247. 
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cargo  of  fish  which  arrived  in  a  stinking  condition,  and  was  1895 
consequently  of  no  value,  could  not  be  regarded  as  a  total  loss,  asfar  &  Co. 
But  even  if  freight  was  payable  on  the  dates,  still  the  defendants  bi^^jJ'pell 
are  not  liable.  JSTo  doubt  in  that  case  the  plaintiffs  made  no 
profit  on  the  charter ;  but  that  is  not  enough  to  satisfy  the 
warranty  against  average.  The  warranty  must  be  read  with 
reference  to  the  subject-matter  of  the  insurance,  and  here  the 
subject-matter  was  a  portion  of  the  bills  of  lading  freight ;  but 
the  portion  of  it  which  was  so  insured  was  not  a  separable 
and  specific  part  of  that  freight,  as  would  have  been  the  case 
if  the  insurance  had  been  on  the  freight  of  a  specific  part  of 
the  cargo ;  it  was  an  inseparable  proportion  of  the  whole  of  the 
bills  of  lading  freight.  And  under  those  circumstances  the 
warranty  against  average  could  not  be  satisfied  unless  the  whole 
of  the  bills  of  lading  freight  was  lost.  In  the  analogous  case  of 
an  insurance  effected  by  a  mortgagor  of  a  ship  upon  his  equity 
of  redemption  with  a  warranty  against  average,  the  underwriters 
would  not  be  liable  unless  the  ship  were  lost ;  it  would  not  be 
enough  that  she  had  been  damaged  so  much  as  to  destroy  the 
value  of  the  equity.  So  an  insurance  of  profit  on  cargo — that  is, 
of  the  excess  of  the  arrived  value  over  and  above  the  shipped 
value — is  always  treated  as  an  insurance  of  the  goods ;  and  where 
such  profit  is  insured  with  a  warranty  against  average  the  under- 
writers are  not  liable  unless  the  whole  of  the  goods  are  lost- — it  is 
not  enough  that  so  much  has  been  lost  that  the  profit  on  the 
cargo  has  disappeared :  Phillips  on  Insurance,  s.  1503  ;  Hodgson 
V.  Glover.  (1)  If,  however,  the  defendants  are  wrong  in  their 
construction  of  the  warranty  against  average,  it  was  highly 
material  to  them  that  they  should  be  informed  whether  the 
charter  was  for  a  lump  sum  or  was  at  a  tonnage  rate.  For  if  the 
charter  freight  had  been  at  a  tonnage  rate  it  would  only  have 
been  payable  on  so  much  of  the  goods  as  arrived,  and  the 
charterers  would  have  gained  a  profit  if  any  of  the  goods  arrived, 
namely,  the  difference  between  the  charter  and  bill  of  lading 
freights  on  those  goods.  The  loss  of  profit,  therefore,  in  such 
case  would  only  have  been  partial,  and  the  warranty  against 
average  would  clearly  not  have  been  satisfied  unless  the  whole 

(1)  6  East,  316. 
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1895       bill  of  lading  freight  had  been  lost.    The  fact  that  the  charter 
AsFAE&Co.  was  for  a  lump  sum  made  all  the  difference,  and  ought  to  have 
Blundell.  b^^ii  disclosed,  and  the  policy  is  void  on  the  ground  of  conceal- 
ment of  a  material  fact. 

Joseph  Walton,  Q.C.,  in  reply. 

May  29.  Mathew  J.  This  is  an  action  brought  to  recover 
for  a  total  loss  on  a  policy  on  profit  on  charter.  The  plaintiffs 
were  charterers  of  a  ship  called  the  Govino.  The  charter  was  for 
a  lump  freight  of  3900Z.,  and  the  ship  was  to  go  to  ports  of 
loading  in  the  Persian  Gulf,  there  take  on  board  a  general  cargo, 
and  bring  that  cargo  to  London.  The  charterers  anticipated  in 
the  employment  of  the  vessel  a  profit  upon  the  lump  sum  which 
they  had  agreed  to  pay  the  shipowners,  and  that  profit  they 
insured.  In  the  slip  and  in  the  policy  the  subject-matter  of  the 
insurance  is  described  in  the  same  way  as  "profit  on  charter." 
Although  the  fact  was  not  known  at  the  time  that  the  insurance 
was  effected,  the  total  of  the  bills  of  lading  freights  amounted  to 
4.6901.  as  against  3900?.  lump  freight  payable  under  the  charter, 
shewing,  in  the  event  of  the  whole  of  the  bills  of  lading  freights 
being  earned,  a  profit  on  the  charter  of  790Z.  The  ship  took  her 
cargo  on  board  and  sailed  for  the  discharging  dock  in  the 
Thames,  but  before  she  reached  it  she  came  into  collision  with 
another  vessel  and  was  sunk,  and  the  cargo  remained  under 
water  during  three  tides.  A  large  part  of  the  cargo,  as  much  as 
700  tons,  consisted  of  dates.  The  vessel  was  raised  and  taken 
into  dock.  The  first  question  to  be  decided  in  this  case  is 
whether  any  freight  was  payable  in  respect  of  the  dates.  If  it 
was,  then  there  was  a  profit  on  the  charter  freight.  If  none  was 
payable,  there  was  no  profit.  Whether  or  not  freight  was  pay- 
able on  the  dates  depended  upon  their  condition.  The  evidence 
went  to  shew  that  they  were  saturated  with  sewage  and  were  in 
a  state  of  fermentation  and  putrefaction,  and  were  unquestion- 
ably unmerchantable  as  dates.  It  was  indeed  suggested  that 
they  still  retained  the  appearance  of  dates  ;  but  if  by  that 
suggestion  was  meant  that  nothing  less  than  total  destruction  of 
the  goods  would  disentitle  the  shipowner  to  receive  his  freight, 
I  can  only  say  that  that  ancient  view  of  the  matter,  which  was 
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put  forward  in  Cocldng  v.  Fraser  (1),  cannot  be  treated  as  law  at  1895 
the  present  day.    Total  destruction  is  not  necessary,  destruction  Aspar  &  Co. 
of  the  merchantable  character  of  the  goods  is  sufficient ;  and,  in  BLUNioELL. 
accordance  with  the  principle  recognised  in  Roux  v.  Salvador  (2),    -^^^^^^  j 
DaJcin  v.  Oxlet/  (3),  and  Buthie  v.  Hilton  (4),  I  hold  that  the 
plaintiffs  were  not  entitled  to  receive  freight  in  respect  of  these 
dates. 

The  next  question  is  whether  the  defendants  are  protected 
from  liability  by  reason  of  the  clause  in  the  policy,  "  Warranted 
free  from  all  average."  It  was  contended  by  Mr.  Carver  on 
behalf  of  the  defendants  that  th  e  policy  was  in  reality  a  policy 
on  freight,  and  that  the  subject-matter  of  the  insurance  was  a 
part  of  the  freight  payable  on  the  bills  of  lading ;  and  it  was 
said  that  if  50  per  cent,  of  the  goods  were  lost  and  50  per  cent, 
arrived,  then,  inasmuch  as  presumably  50  per  cent,  of  the  bills 
of  lading  freight  would  be  earned,  there  would  only  be  a  parti-> 
cular  average  loss  of  profit  on  this  policy,  and  the  warranty 
against  average  would  protect  the  underwriters.  But  that  argu- 
ment must  go  the  length  of  maintaining  that  the  intention  of 
the  policy  was  to  afford  protection  to  the  assured  only  in  the 
event  of  a  total  loss  of  all  freight.  I  cannot  think  that  that  was 
what  the  parties  meant.  I  am  satisfied  that  what  was  intended 
to  be  the  subject-matter  of  the  insurance  was  the  charterers' 
profit  on  the  adventure,  that  is  to  say,  the  excess  of  the  total 
bills  of  lading  freights  over  and  above  the  lump  freight  of  3900Z.J, 
and  the  intention  was  that  in  the  event  of  a  total  loss  of  that 
profit  the  assured  should  be  entitled  to  recover. 

The  next  question  is  as  to  the  amount  which  the  plaintiffs  are 
entitled  to  recover.  It  was  contended  for  the  plaintiffs  that  the 
policy  was  a  valued  policy,  and  that  the  interest  was  valued  at 
2000Z.  But  I  think  that  that  contention  is  not  well  founded. 
And  as  the  interest  here  was  in  fact  only  790Z.,  I  think  the 
plaintifis  can  recover  that  sum  and  no  more. 

These  was  one  other  point  which  was  argued  by  Mr.  Carver ; 
he  contended  that,  if  he  was  wrong  in  his  construction  of  the 

(1)  Eeported  in  Park  on  Insurance,  (2)  3  Bing.  N.  C.  266, 

8th  ed.  vol.  i.  p.  247.  (3)  15  C.  B.  (N.S.)  646. 

(4)  L.  R.  4  C.  P.  138. 
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1895  warranty  against  average,  it  was  material  to  the  risk  that  the 
AsFAB  &  Co  underwriters  should  have  been  informed  that  the  freight  payable 
Blundell  ^^^^^  charter  was  a  lump  sum  freight  and  not  a  tonnage  rate, 
and  that  the  concealment  of  that  fact  avoided  the  policy.  I 
confess  I  was  unable  to  understand  what  the  materiality  of  that 
concealment  was.  But  whether  it  was  material  or  not  I  think  it 
is  in  the  present  case  unnecessary  to  determine,  for  it  is  a  well- 
settled  principle  of  insurance  law  that  underwriters  are  not 
entitled  to  be  told  what  they  waive  all  inquiry  about.  In  this 
particular  ca&e  they  were  told  that  there  was  a  charter,  and  if 
they  had  wanted  to  learn  the  contents  of  that  charter  they  had 
only  to  inquire.  They  chose  to  waive  inquiry.  In  accordance 
then  with  the  principles  laid  down  in  Haywood  v.  Bodgers  (1)  and 
in  the  judgment  of  Lord  Blackburn  in  Inman  Steamship  Co,  v. 
Bischoff  (2),  I  hold  that  that  contention  must  fail.  I  therefore 
give  judgment  for  the  plaintiffs  for  7901. 

Judgment  for  the  plaintiff's. 

Solicitors  for  plaintiffs :  Jnce,  Colt,  <&  Ince. 
Solicitors  for  defendant :  Waltons,  Johnson,  Buhh,  <&  Whatton. 

(1)  4  East,  590.  (2)  7  App.  Cas.  670,  at  p.  678. 

J.  F.  C. 


2Q.  B. 


QUEEN'S  BENCH  DIVISION. 


203 


DOWNES,  Appellant  v.  JOHNSON,  Eespondent.  1895 

May  21. 

Gaming — Place  used  for  Bettijig — Club — Bets  made  hetween  Memhers  only — 
"  Betting  luith  Persons  resorting  thereto  " — Betting  Act,  1853  (16  &  17  Vict, 
c.  119),  ss.  1,  3. 

The  Betting  Act,  1853,  s.  1,  by  whicli  "No  house,  office,  room,  or  other 
place,  shall  be  opened,  kept,  or  used,  for  the  purpose  of  the  owner,  occu- 
pier, or  keeper  thereof,  or  any  person  using  the  same  ....  betting  with 
persons  resorting  thereto,"  does  not  apply  to  a  case  where  members  of  a 
bona  fide  club  make  bets  with  each  other  in  the  club. 

The  respondent  was  charged  with  an  ofi"ence  against  the  above  Act. 
The  premises  in  question  were  owned  and  occupied  by  a  club,  which  was 
registered  under  the  Companies  Acts.  By  the  rules  each  member  was 
required  to  hold  at  least  one  share,  and  disputes  as  to  bets  were  settled 
by  a  committee.  Eefreshments  and  dinners  were  served  in  the  club,  and 
newspapers  provided.  Members  were  in  the  habit  of  betting  with  each 
other  in  the  club-room,  which  was  used  exclusively,  by  members,  bat  no 
member  had  any  particular  place  allotted  to  him.  The  respondent,  who 
was  a  member,  made  bets  on  the  club  premises  with  other  members 
only  :— 

Held,  on  a  case  stated  by  a  magistrate,  that  the  respondent  was  not 
guilty  of  an  ofi"ence  against  the  Act. 

Case  stated  by  an  alderman  of  the  City  of  London. 

At  the  Mansion  House  justice  room  twelve  informations  were, 
on  January  8,  1895,  laid  by  Downes,  the  appellant,  under  16  &  17 
Yict.  c.  119,  against  Johnson,  the  respondent,  charging  the  re- 
spondent, under  s.  3  of  the  statute,  for  that  he,  being  a  person 
using  a  certain  house  and  place  situate  at  No.  1,  Bolt  Court, 
Fleet  Street,  did  unlawfully  use  the  said  house  and  place  for  the 
purpose  of  him,  the  respondent,  using  the  house  and  place  him- 
self, betting  with  persons  resorting  thereto,  on  certain  dates  in 
the  year  1894,  which  were  specified  in  the  informations,  which 
informations  were  heard  together  by  consent,  and  were  deter- 
mined by  the  alderman  on  January  24,  1895,  when  he  dismissed 
the  informations. 

The  following  facts  were  proved  to  the  satisfaction  of  the 
alderman. 

The  house.  No.  1,  Bolt  Court,  Fleet  Street,  was  owned  and 
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1895  occupied  by  the  Albert  Club,  Limited,  which  was  registered 
DowNEs  under  the  Companies  Acts  on  November  21,  1865.  The  re- 
Johnson,    gistered  number  of  shareholders  in  November,  1894,  was  736. 

The  members  of  the  club  were  elected  by  the  directors,  and 
their  privileges  and  liabilities  as  members  were  set  out  in  the 
memorandum  and  articles  of  association  and  in  the  book  of  rules'. 
Kule  7  required  each  member  of  the  club  to  hold  at  least  one 
share  therein.  A  *'  dispute  book,"  a  "  rough  dispute  book,"  and 
a  number  of  documents  called  "applications  as  to  disputes," 
were  found  on  the  club  premises  and  produced.  Those  books 
and  documents  shewed  the  disputes  which  were  settled  by  the 
committee  under  rule  12.  Those  disputes  related  exclusively  to 
disputed  bets  between  members  of  the  club.  A  society  called 
the  "mutual  protection  society  "  was  formed  by  certain  members 
of  the  club,  of  whom  the  respondent  was  one.  The  object  of  the 
society  was  the  compilation,  for  the  use  of  its  members,  of  a 
"  black  list  "  of  persons  who  had  made  default  in  the  payment  of 
bets,  or  refused  to  submit  disputes  as  to  bets  to  the  decision  of 
any  "recognised  tribunal."  The  black  list  contained  the  names 
and  addresses  of  upwards  of  2000  persons.  By  resolution  of  the 
directors  of  the  club  the  secretary  of  the  club  was  permitted  to 
act  as  secretary  of  the  society. 

The  respondent  was  a  member  of  the  club  on  the  dates 
mentioned  in  the  informations. 

On  the  dates  mentioned  in  the  informations  various  bets  were 
made  by  the  respondent  with  other  members  of  the  club. 

The  club-room  was  used  exclusively  by  members.  Individual 
members  had  no  prescribed  places  or  "pitches"  in  such  club- 
room,  and  there  was  no  member  who  could  be  accurately 
described  as  holding  "  a  bag  against  all  comers." 

Certain  of  the  members  of  the  club  usually  laid  odds  against 
horses  running  in  horse-races,  and  certain  others  of  the  members 
usually  backed  horses  so  running,  but  frequently  their  respective 
positions  were  reversed,  when  the  layers  became  backers  and 
vice  versa. 

There  was  a  tape  machine  in  the  club-room,  enclosed  by  a 
railing,  within  which  a  servant  of  the  club  stood  during  racing 
hours,  and  called  out  to  the  members  of  the  club  the  names  of 


2  Q.  B. 


QUEEN'S  BENCH  DIVISION. 


205 


the  horses  running  as  they  came  up  on  the  tape  machine,  ^^^^ 
together  with  the  starting  prices  of  the  horses,  as  shewn  by  the  downes 
machine ;  and  thereupon  the  members  of  the  club  made  bets  jq^^qq^ 
upon  the  horses,  either  by  backing  or  laying  odds  against 
them. 

On  the  days  mentioned  in  the  informations  the  respondent 
had  made  numerous  bets  in  the  club-room  with  members  of  the 
club,  as  shewn  by  his  betting-book  and  eight  settling-books. 

In  the  club-room  and  on  the  premises  there  were  obtainable 
by  the  members  of  the  club  newspapers,  time-tables,  &c.,  and 
refreshments  of  various  kinds,  including  two  club  dinners  daily. 
There  was  also  a  billiard-table  in  the  club-room,  which  was  used 
by  members  of  the  club. 

Evidence  on  the  part  of  the  appellant  was  tendered  with  a 
view  to  prove  that  persons  who  were  not  members  of  the  club 
were  admitted  into  the  lobby  of  the  club,  and  that  the  respond- 
ent, on  being  called  out  by  the  door-keeper  to  see  such  persons, 
made  bets  with  them  within  such  lobby. 

The  alderman  found  that  the  charge  against  the  respondent  of 
betting  with  non-members  within  the  Albert  Club  premises  had 
not  been  established,  and  he  was  of  opinion,  in  construing  the 
words  in  the  Act,  "  betting  with  persons  resorting  thereto,"  that 
such  persons  were  clearly  distinguishat>le  from  the  owners  or 
occupiers  of  any  "  house,  office,  room,  or  other  place,"  and 
consequently,  upon  the  facts  before  him,  he  acquitted  the 
respondent  of  the  charge  of  unlawful  betting  under  16  &  17  Vict, 
c.  119. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
alderman,  upon  the  above  statement  of  facts,  came  to  a  correct 
determination  and  decision  in  point  of  law,  and,  if  not,  what 
should  be  done  in  the  premises. 

Poland,  Q.C.  (G.  W.  Matheivs  and  B.  D.  Muir  with  him),  for 
the  appellant.  The  respondent  ought  to  have  been  convicted. 
It  cannot  be  contended  that  the  Act  makes  all  betting  illegal, 
but  the  effect  of  the  alderman's  decision  in  the  present  case  will 
be  that  any  one  member  may  go  to  the  club  every  day  through- 
out the  year,  and  lay  the  odds  with  all  the  other  members. 

Vol.  IL  1895.  Q  2 
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1895  Such  a  state  of  things  is  within  the  mischief  of  the  Act.  (1)  It 
jjQ^j^j^g  is  difficult  to  see  any  distinction  between  the  present  case  and 
cases  relating  to  race-courses,  to  which  the  statute  has  been  held 
to  apply :  Eastwood  v.  Miller  (2) ;  Haigh  v.  Town  Council  of 
Sheffield,  (3)  The  same  observation  applies  to  cases  relating  to 
public-houses  and  beerhouses :  Hornshy  v.  Raggett  (4)  ;  Beg.  v. 
Brown,  (5)  The  members  of  the  club  go  to  the  club-house,  and, 
being  there,  bet  with  other  members  who  go  there.  That 
amounts  to  using  the  premises  for  the  purpose  of  betting  with 
persons  resorting  thereto.  The  case  is  therefore  within  the 
exact  words  of  the  statute. 

[Wright  J.    Where  is  the  line  to  be  drawn  ?] 
It  is  a  question  of  degree,  depending  on  the  facts  of  each 
case.    Oldham  v.  Bamsden  (6),  which  is  relied  on  for  the  respon- 
dent, is  not  in  point,  for  it  only  amounts  to  a  decision  that  in 
that  particular  case  the  plea  was  not  proved  by  the  evidence. 

[He  also  referred  to  Wright  v.  Clarke  (7) ;  Beg.  v.  Cook  (8) ; 
Jenks  V.  Turpin  (9);  Beg.  v.  Freedy  (10);  M' William  v.  Daw- 
son.  (11)] 

Joseph  Walton,  Q.C.  (Avory,  with  him),  for  the  respondent. 
The  conclusion  arrived  at  by  the  alderman  amounts  to  a  finding 
of  fact  that  this  was  a  bona  fide  club.  There  is  no  authority 
which  exactly  covers  the  present  case,  but  Oldham  v.  Bams- 
den (6),  so  far  as  it  goes,  is  strongly  against  the  appellant's 
contention.  The  facts  of  that  case  are  very  like  those  found 
here. 

[He  was  stopped  by  the  Court.] 

(1)  The  Betting  Act,  1853  (16  &  17     Sect.  3  imposes  a  penalty  not  exceed- 
Vict.  c.  119).    By  s.  1,  "  No  house,     ing  1001. 
office,  roomj  or  other  place,  shall  be        (2)  L.  K.  9  Q.  B.  440. 
opened,  kept,  or  used,  for  the  purpose        (3)  L.  E.  10  Q.  B.  102. 
of  the  owner,  occupier,  or  keeper        (4)  [1892]  1  Q.  B.  20. 
thereof,  or  any  person  using  the  same,        (5)  [1895]  1  Q.  B.  119. 
or  any  person  procured  or  employed        (6)  44  L.  J.  (CP.)  309. 
by,  or  acting  for  or  on  behalf  of,  such        (7)  34  J.  P.  661. 
owner,  occupier,  or  keeper,  or  person        (8)  13  Q.  B.  D.  377. 
using  the  same,  or  of  any  person  having        (9)  13  Q.  B.  D.  505. 
the  care  or  management,  or  in  any  man-      (10)  17  Cox,  C.  C.  433. 
ner  conducting  the  business  thereof,      (11)  56  J.  P.  182. 
betting  with  persons  resorting  thereto." 
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Grantham  J.  This  case  raises  a  question  of  some  importance  1895 
on  tlie  Betting  Act,  1853  (16  &  17  Vict.  c.  119).  In  my  opinion  downes 
we  have  no  right  to  stretch  the  law,  so  as  to  make  an  Act  of  j^y^'g^jj 
Parliament  cover  cases  to  which  it  cannot  have  been  intended 
to  extend.  Some  light  is  thrown  on  the  object  and  intention 
of  the  statute  by  the  words  of  the  preamble,  which  were  (1)  as 
follows :  "  Whereas  a  kind  of  gaming  has  of  late  sprung  up, 
tending  to  the  injury  and  demoralisation  of  improvident  persons, 
by  the  opening  of  places  called  betting  houses  or  offices,  and  the 
receiving  of  money  in  advance  by  the  owners  or  occupiers  of  such 
houses  or  offices,  or  by  other  persons  acting  on  their  behalf,  on  their 
promises  to  pay  money  on  events  of  horse  races  and  the  like 
contingencies."  These  words  seem  to  me  to  make  it  clear  that 
the  Act  is  aimed  at  houses  or  offices  kept  by  persons  who  receive 
money  from  improvident  persons  who  come  in  and  pay  money 
in  order  to  back  horses.  This  is  not  like  the  case  of  a  number 
of  persons  who  join  together  and  form  a  club,  even  though  it 
may  be  the  fact  that  betting  is  intended  to  be,  and  is,  carried 
on  in  such  club.  Mr.  Poland  frankly  admitted  that  all  betting 
is  not  made  illegal  by  the  Act.  The  object  is  only  to  stop  some 
kinds  of  betting  which  are  considered  specially  mischievous. 
A  man  who  joins  a  club  such  as  this  would  know  what  to  expect, 
and  could  not  be  looked  upon  as  one  of  the  class  of  improvident 
persons  who  are  specially  aimed  at  by  the  statute.  The  position 
of  the  respondent  in  the  present  case  is  that  he  is  a  member  of 
a  regular  club,  where  dinners  are  served,  and  newspapers  are 
provided  for  the  use  of  the  members.  The  fact  that  other 
members  of  the  club  go  there  and  bet,  and  the  respondent  bets 
with  them,  can  give  us  no  right  to  strain  an  Act  of  Parliament 
which  was  passed  for  a  different  purpose,  so  as  to  make  it  apply 
to  a  case  like  the  present.  Mr.  Poland  says  it  is  a  question  of 
degree,  but  the  answer  to  that  is,  where  are  we  to  draw  the  line  ? 
The  transaction  is  either  wholly  illegal  or  it  is  wholly  legal. 
There  is  no  decision  to  be  found,  nor  is  there  any  expression  of 
opinion  in  any  of  the  cases,  which  at  all  bears  out  the  contention 
on  behalf  of  the  appellant. 

(1)  The  preamble  is  repealed  by  tbe  Statute  Law  Eevision  Act,  1892 
(55  &  56  Yict.  c.  19). 

Q  2  2 
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For  these  reasons  I  am  of  opinion  that  our  judgment  ought  to 
be  in  favour  of  the  respondent,  with  costs. 

Weight  J.  On  looking  into  the  case  stated,  it  is  apparent 
that  the  question  really  intended  to  be  raised  is,  whether  on  the 
evidence  the  alderman  was  at  liberty  to  hold  that  this  club  was 
a  bona  fide  association,  and  therefore  not  within  the  terms  of  the 
statute.  There  is  no  finding  or  suggestion  in  the  case  that  it 
was  a  mere  blind.  If  it  were  a  place  to  which  anyone  who  chose, 
or  any  person  who  was  believed  to  be  solvent,  could  obtain 
admission,  no  doubt  the  result  might  have  been  different ;  but  on 
the  facts  and  findings  in  the  case,  I  agree  that  the  respondent  is 
entitled  to  succeed. 

Judgment  for  tJie  respondent. 

Solicitor  for  appellant :  if.  H.  Crawford,  the  City  Solicitor. 
Solicitors  for  respondent :  Leivis  &  Leivis. 

P.  B.  H. 


KERSHAW  V.  TAYLOR. 

June  17. 

  Metropolis — Management  Acts — Sewer— Do-ain — Liability  to  Eepair — Effect  of 

Builder'' s  Disobeying  Order  of  Sanitary  Authority  —  Metropolis  Local 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  250. 

Under  the  Metropolis  Local  Management  Act,  1855,  tlie  duty  of  repair- 
ing sewers  lies  on  the  sanitary  authority,  that  of  repairing  drains  on  the 
owner  of  the  house ;  and  by  the  same  Act  a  drain,  which,  without  an 
order  of  the  sanitary  authority  in  that  behalf,  drains  more  than  one  house, 
is  a  sewer. 

A  builder  in  1887  built  in  the  metropolis  four  houses  which  he,  contrary 
to  the  directions  of  the  sanitary  authority,  caused  to  be  drained  into  one 
drain.  He  subsequently  sold  the  houses  to  different  purchasers.  In  a 
proceeding  to  compel  the  purchaser  of  the  premises,  in  which  the  drain 
which  so  received  the  drainage  of  the  four  houses  was  situate,  to  repair 
the  drain  for  the  purpose  of  remedying  a  nuisance  caused  by  its  defective 
condition  :— 

Eeld,  that  the  purchaser  was  not  estopped  by  the  wrongful  act  of  his 
predecessor  in  title  from  alleging  that  the  drain  in  question  was  a  sewer, 
and  that  the  duty  of  repairing  it  consequently  lay  not  on  him  but  on  the 
sanitary  authority. 

Case  stated  by  a  metropolitan  police  magistrate. 
On  August  30,  1887,  one  Gatfield,  a  builder,  gave  written 
notice  to  the  board  of  works  for  the  Wandsworth  district  of  his 
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Taylor. 


intention  to  build  six  semi-detached  houses  in  Tankerville  Koad,  i895 
Streatham,  within  their  district,  and  attached  to  that  notice  a  keeshaw 
plan  shewing  the  system  of  drainage  proposed,  according  to 
which  the  drainage  of  each  pair  of  houses  was  to  be  carried  by  a 
single  drain  into  the  sewer.  The  board  sanctioned  the  plan  of 
drainage.  Gatfield  proceeded  to  build  the  houses,  but  improperly 
and  without  the  permission  of  the  board,  connected  the  drainage 
of  two  pairs  of  the  houses,  called  respectively  "  Clyde "  and 
"Avon,"  "  Wye  "  and  "  Severn,"  and  from  the  point  of  junction 
carried  the  drainage  of  the  four  houses  into  the  sewer  by  means 
of  a  single  drain,  which  was  situated  wholly  within  the  premises 
called  "  Avon."  He  subsequently  sold  the  said  four  houses  to 
different  purchasers  without  notice  that  the  drainage  system 
was  in  contravention  of  the  approved  plan.  The  respondent 
eventually  became  the  owner  of  "  Avon."  On  October  5,  1894, 
the  appellant,  who  is  the  sanitary  inspector  for  Streatham, 
visited  the  premises  called  "  Avon,"  and  found  that  a  nuisance 
existed  upon  the  premises  owing  to  defective  drainage.  He 
thereupon  served  a  notice  on  the  respondent  requiring  him  to 
abate  the  nuisance,  and  for  that  purpose  to  do  certain  works 
connected  with  the  drainage  and  specified  in  the  notice. 

The  respondent  opened  the  ground  for  the  purpose  of  doing 
the  work  wh^  he  discovered  that  the  drain  running  through  his 
premises  received  the  drainage  not  only  of  "  Clyde,"  but  also  of 
"  Severn  "  and  "  Wye."  He  accordingly  refused  to  repair  the 
drain  beyond  the  point  where  it  received  the  drainage  of 

Severn  "  and  "  Wye,"  contending  that  from  that  point  it  was 
a  sewer  (1),  and  as  such  vested  in  the  board,  and  that  he  was 
consequently  not  liable  to  repair  it.    Subsequently  the  owner  of 

(1)  By  18  &  19  Vict.  c.  120,  s.  68 :  shall  mean  and  include  any  drain  of 

All  sewers  in   any  district,  except  and  used  for  the  drainage  of  one 

main  sewers,  are  to  be  vested  in  the  building  only  .  .  .  and  shall  also  in- 

district  board.  elude  any  drain  for  draining  any  group 

By  s.  69 :  The  district  board  are  or  block  of  houses  by  a  combined 

from  time  to  time  to  repair  the  sewers  operation  under  the  order  of  any  ves- 

vested  in  them.  try  or  district  board ;  and  the  word 

By  s.  85  :  If  any  drain  appears  to  '  sewer  '  shall  mean  and  include  sewers 
be  in  bad  order  or  condition,  the  board  and  drains  of  every  description,  ex- 
may  require  the  owner  or  occupier  to  cept  drains  to  which  the  word  '  drain  ' 
do  the  necessary  works.  interpreted  as  aforesaid  applies." 

By  s.  250:  "The  word  'drain' 
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1895  the  premises  known  as  "  Severn  "  disconnected  the  drainage  of  his 
Kbkshaw  ^ouse  from  the  drainage  system  of  the  other  houses,  and  caused 
Taylor  carried  directly  into  the  sewer  by  a  separate  drain.  But 

the  other  three  houses  continued  to  be  drained  as  theretofore. 
The  nuisance  continuing  to  exist  the  appellant  on  January  21, 
1895,  took  out  a  summons  against  the  respondent  charging  that 
there  existed  on  the  premises  known  as  "  Avon,"  by  reason  of  the 
act,  default,  and  sufferance  of  the  respondent,  a  nuisance,  namely, 
a  foul  and  defective  combined  drain  and  house  drains  connected 
therewith.  The  magistrate  held  that  inasmuch  as  the  drainage 
system  existing  on  the  premises  had  never  been  approved  by  the 
board,  the  drain  in  question  was  a  sewer  from  the  point  where  it 
received  the  drainage  of  the  premises  known  as  "  Wye,"  and  he 
accordingly  dismissed  the  summons  subject  to  a  case  for  the 
opinion  of  the  Court. 

CJiannell,  Q.C.,  and  Earle,  for  the  appellant.  It  cannot  be  that 
the  wrongful  act  of  a  builder  in  laying  out  the  drains  in  con- 
travention of  the  plan  approved  by  the  board  can  impose  on  the 
public  the  obligation  to  repair  this  drain,  which,  if  he  had  obeyed 
the  board's  orders,  would  have  lain  upon  the  owner.  It  may  be 
that  this  literally  comes  within  the  definition  of  a  sewer  within 
s.  250  of  the  Metropolis  Local  Management  Act,  1855,  but  as 
a  man  cannot  take  advantage  of  his  own  wrong,  the  builder 
Gatfield  if  he  were  before  the  Court  would  be  estopped  from  so 
contending;  and  if  the  builder  would  be  so  estopped  his 
successors  in  title  must  equally  be  estopped. 

[Weight  J.  The  remedy  of  the  board  is  surely  to  proceed 
under  s.  83  of  the  Act  of  1855,  by  which  in  case  any  drain  be 
found  on  inspection  not  to  have  been  made  according  to  the 
directions  of  the  board,  the  person  so  offending  shall  forfeit 
any  sum  not  exceeding  ten  pounds ;  and  in  case  the  person 
so  making  any  drain  contrary  to  the  directions  of  the  board 
do  not  within  fourteen  days  after  notice  in  writing  cause  the 
drain  to  be  altered  in  conformity  with  the  directions  of  the  board, 
the  board  may  cause  the  work  to  be  done,  and  the  expenses 
thereof  shall  be  paid  by  the  person  who  has  so  offended.  (1)] 

(1)  The  learned  judge's  citation  selects  the  material  parts  of  the  section ;  its 
terms  are  much  longer. — F.  P. 
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That  remedy  here  is  valueless,  for  the  houses  were  built  twenty  i895 
years  ago,  and  the  builder  may  be  dead.  Kershaw 

B.  Bray,  for  the  respondent.  The  appellant  cannot  succeed 
unless  this  is  a  drain.  But  to  bring  it  within  the  definition 
clause  the  drainage  system  of  these  houses  must  have  been  exe- 
cuted under  an  order  of  the  board.  No  doubt  in  Bateman  v. 
Poplar  Board  of  Works  (1)  the  Court  of  Appeal  held  that  an 
approval  is  an  order  for  that  purpose ;  but  what  the  board 
approved  here  was  something  very  different  from  what  was  done. 
The  board  may  be  without  remedy,  but  the  argument  of 
hardship  is  of  no  value.    [He  was  stopped.] 


Wright  J.  It  is  unfortunate  that  the  Metropolis  Manage- 
ment Acts  are  not  more  complete  than  they  are,  but  in  the 
present  case  it  seems  to  me  that  the  local  authority  are  without 
remedy.  If  the  manner  in  which  these  drains  were  constructed 
had  been  discovered  at  the  time  the  houses  were  built,  they 
would  have  had  abundant  remedy  against  the  builder  under  s.  73, 
under  which  if  a  house  is  found  not  to  be  drained  with  a  sufficient 
drain  the  board  may  require  the  owner  of  the  house  to  make 
a  sufficient  drain,  and  in  the  event  of  his  failing  to  make  it, 
may  do  the  work  themselves  and  recover  the  expenses  from  the 
owner.  And  even  now  if  they  could  find  the  builder,  and  are  not 
barred  by  any  statute  of  limitations,  they  would  have  a  similar 
remedy  under  s.  83.  They  could  say  to  him  :  "  We  ordered  you 
to  make  a  drain  and  not  a  sewer.  You  did  not  follow  our 
directions,  and  must  therefore  make  a  drain  now  in  the  way  in 
which  it  was  ordered  to  be  made."  The  obligation,  however, 
which  it  is  sought  to  enforce  against  the  respondent  is  under  a 
different  section,  s.  85,  which  only  applies  where  the  thing  to  be 
repaired  is  actually  a  drain  and  not  a  sewer.  And  here  the  thing 
is  actually  a  sewer  within  the  definition  clause.  But  it  was  con- 
tended by  Mr.  Channell  that  there  was  something  in  the  nature 
of  an  estoppel  to  prevent  the  respondent  from  setting  up  that 
this  was  not  a  drain.  In  order  to  establish  such  an  estoppel  it 
must  be  shewn  that  there  was  some  representation  made  by  his 
predecessor  in  title  the  builder,  upon  the  faith  of  which  the 

(1)  33  Cli.  D.  360. 
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1895      board  acted  to  their  prejudice.    But  there  was  nothing  in  the 
Kershaw    mature  of  a  representation  made  by  the  builder.    There  was 
Taylor     dimply  a  failure  on  his  part,  intentional  or  otherwise,  to  construct 
a  drain  in  the  manner  authorized.    I  think,  therefore,  that  the 
magistrate  was  right  in  the  conclusion  at  which  he  arrived. 

Kennedy  J.  concurred. 

Appeal  dismissed. 

Solicitors  for  appellant :  Young  &  Sons, 
Solicitor  for  respondent :  Griffinhoofe  &  Brewster. 

J.  F.  G. 


0.  A.  [IN  THE  COURT  OF  APPEAL.] 

1^^^  LOFTUS  V.  EERIOT. 

June  24. 

^  Husband  and  Wife — Judgment  against  Married  Woman — Restraint  on  Anti- 
cipation— Arrears  of  Income  due  at  date  of  Judgment — Married  Women's 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  s.  1,  suh-ss.  1,  2,  3,  4 ;  s.  19. 

Where  a  married  woman  has  separate  property  subject  to  a  restraint  on 
anticipation,  the  restraint  applies  to  income  which  has  become  due,  but 
has  not  yet  been  paid  to  her  ;  and  therefore  such  income  cannot  be  made 
available  in  execution  upon  a  judgment  against  her,  even  although  it  had 
accrued  due  at  the  date  of  the  judgment. 

Hood  Barrs  v.  Cathcart  ([1894]  2  Q.  B.  559)  followed. 

Appeal  of  defendant  from  an  order  of  Day  J.  at  chambers. 

Judgment  in  the  action,  which  was  for  goods  sold  and  de- 
livered, had  been  signed  against  the  defendant,  a  married 
woman,  on  November  15,  1892,  in  the  form  sanctioned  by  the 
judgment  in  Scott  v.  Morley.  (1)  By  a  marriage  settlement  made 
upon  the  marriage  of  the  defendant  in  1872,  it  was  provided  that 
the  trustees  should  pay  the  income  of  the  trust  funds  to  the  wife 
for  her  life,  but  during  the  coverture  for  her  separate  use  and 
without  power  for  her  to  anticipate  the  same.  It  appeared  that 
at  the  date  of  the  judgment  there  was  income  of  the  trust  funds 
which  had  accrued  due,  and  that  such  income  had  not  been  paid 
over  by  the  trustees  to  the  defendant.  The  order  appealed 
against  appointed  a  receiver  of  the  income  of  the  defendant 

(1)  20  Q.  B.  D.  120. 
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accrued  due  and  payable  at  or  before  the  date  of  the  judgment  o.  A 
in  the  action  sufficient  to  satisfy  the  judgment  debt  and  costs.  1395 
The  plaintiff  had  assigned  the  judgment  debt  to  another  person 


Macaskiey  for  the  defendant.  This  case  is  concluded  by  the 
judgments  of  the  Court  of  Appeal  in  the  second  appeal  in  Hood 
Barrs  v.  CaiJicart  (1)  and  in  Fillers  v.  Edwards,  (2)  The  ground 
of  the  decision  in  those  cases  distinctly  was  that  the  restraint 
on  anticipation  continued  until  the  money  had  come  into  the 
hands  of  the  married  woman.  In  Cox  v.  Bennett  (3),  which  will 
be  relied  on  for  the  plaintiff,  the  point  now  raised  was  not 
argued ;  and  therefore  the  case  is  hardly  an  authority  on  the 
point. 

Oswald,  Q.C.,  and  Bartley  Denniss,  for  .the  assignee  of  the 
judgment  debt.  Hood  Barrs  v.  Cathcart  (1)  is  distinguishable. 
In  that  case  the  income  which  it  was  sought  to  render  available 
to  satisfy  the  judgment  had  not  accrued  due  until  after  the  date 
of  the  judgment.  There  are,  it  is  true,  certain  dicta  in  the 
judgment  delivered  by  Kay  L.J.  in  the  second  of  the  two  appeals 
in  that  case  which  tend  to  shew  that  the  restraint  on  anticipation 
continues  till  the  income  reaches  the  hands  of  the  married 
woman ;  but  those  dicta  were  not  necessary  for  the  decision  of  the 
case,  and  are  not  binding  on  the  Court.  In  Fillers  v.  Edwards  (2) 
the  Court  seems  to  have  supposed  that  this  point  had  been 
decided  by  Hood  Barrs  v.  Cathcart  (1),  which  is  not  really  the 
case.  If  the  point  now  raised  was  decided  in  Hood  Barrs  v. 
Cathcart  (1),  the  judgments  of  the  Court  on  the  two  appeals  in 
that  case  were  inconsistent,  because  in  delivering  the  judgment 
of  the  Court  in  the  first  appeal  Davey  L.J.  expressly  said  that 
the  Court  did  not  decide  that  point  or  express  any  opinion  upon 
it.  The  dicta  in  the  judgment  delivered  by  Kay  L.J.  are 
inconsistent  with  previous  authorities,  which  shew  that  the 
restraint  on  anticipation  is  gone  in  respect  of  income  that  has 
already  become  due  and  payable  to  the  married  woman.  [They 
cited  on  this  point  Moore  v.  Moore  (4)  ;  Harnett  v.  MBougall  (5)  ; 

(1)  [1894]  2  Q.  B.  559.  (3)  [1891]  1  Ch.  617. 

(2)  W.  N.  (Dec.  8,  1894)  212 ;  71  (4)  1  Coll.  54. 

L.  T.  788.  (5)  14  L.  J.  (Ch.)  173. 
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V. 

Heriot. 
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C.  A.      In  re  Brettle  (1) ;  Femberton  v.  MGill  (2) ;  Byde  v.  Eyde  (3) ; 
1895      Fitzgilhon  v.  Blake  (4) ;  Clay  don  v.  Finch  (5) ;  Draycott  v.  Harri- 
(6) ;  Cox  V.  Bennett  (7)] 
Heriot.       [Kay  L.J.  referred  to  Baggett  v.  Ifewoj.  (8)] 

If  there  are  decisions  of  the  Court  of  Appeal  which  are  not 
consistent  with  one  another,  the  Court  is  at  liberty  to  follow 
whichever  of  the  decisions  they  may  think  the  soundest. 


LoED  EsHEE  M.E.  The  first  question  is  whether  this  case  is  not 
concluded  by  previous  decisions  of  this  Court.  I  do  not  wonder 
that  there  has  been  considerable  doubt  as  to  the  effect  of  what 
took  place  in  the  earlier  applications  in  the  case  of  Hood  Bam 
V.  Cathcart  (9),  owing  to  the  fact  that  the  defendant  insisted  on 
arguing  her  own  case.  But  ultimately  in  that  case  two  appeals 
came  before  this  Court  with  regard  to  two  orders  appointing  a 
receiver  of  rents  of  the  defendant's  estate,  dated  respectively 
April  3  and  April  11,  1894 ;  and  in  each  appeal  the  Court, 
thinking  the  questions  raised  of  great  importance,  took  time 
before  delivering  judgment  in  order  that  all  the  points  involved 
might  be  carefully  considered.  They  were  so  considered  by  all 
the  judges  who  heard  the  appeals ;  and  on  the  same  day  judg- 
ments were  given  in  both  appeals.  It  has  been  suggested  that 
those  judgments  are  in  conflict  with  one  another;  but,  in  my 
opinion,  when  they  are  looked  at,  it  appears  that  there  is  no 
ground  for  that  suggestion.  Furthermore,  it  is  said  that  there 
are  previous  decisions  of  the  Court  of  Appeal  with  which  the 
judgment  of  the  Court  delivered  by  Kay  L.J.  in  the  second  of 
those  appeals  is  in  conflict;  and  that,  if  there  are  conflicting 
decisions  in  the  Court  of  Appeal,  the  Court  may  consider 
whether  they  will  not  abide  by  their  earlier  rather  than  their 
later  decision.  That  may  be  true ;  but,  when  a  point  has  been 
so  carefully  considered  for  the  purposes  of  the  later  decision  as 
was  the  case  in  Sood  Barrs  v.  Cathcart  (9),  I  should  say  that,  if 


(1)  2  D.  J.  &  S.  79. 

(2)  1  Dr.  &  Sm.  266. 

(3)  13  P.  D.  166. 

(4)  3  Ir.  Ch.  Kep.  (N.S.)  328. 


(5)  L.  E.  15  Eq.  266. 

(6)  17  Q.  B.  D.  147. 

(7)  [1891]  1  Ch.  617. 

(8)  1  Ph.  627. 


(9)  [1894]  2  Q.  B.  559. 
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that  decision  really  differs  from  previous  decisions,  it  would  be  c.  A. 
the  later  decision  by  which  the  Court  would  abide.    For  the  1895 

purposes  of  the  doctrine  laid  down  in  Hood  Barrs  v.  Cathcart  (1),  loftus 

it  appears  to  me  that  the  period  of  time  to  be  looked  at  must  be  ^^^[qt^ 

the  time  when  some  one  is  seekino^  to  2ret  hold  of  the  separate   

^        °  LordEsherM.R. 

property  of  the  married  woman,  not  the  date  of  the  judgment ; 
and  I  do  not  see  that  any  valid  distinction  can  be  drawn  between 
that  case  and  the  present  on  the  ground  that  in  this  case  the 
income  in  question  was  due  at  the  date  of  the  judgment.  It 
seems  to  me  that,  if  the  income  could  be  taken  in  this  case,  it 
would  in  effect  be  as  much  anticipation  as  if  the  income  had 
become  due  after  the  judgment.  So  far  from  being  persuaded 
that  the  judgment  delivered  in  the  second  appeal  in  Hood  Barrs 
V.  Cathcart  (1)  was  wrong,  I  am  still  of  opinion  that  it  was  per- 
fectly right ;  so,  even  if  I  thought  we  had  the  power  of  overruling 
that  decision  on  the  ground  that  it  is  in  conflict  with  previous 
decisions,  I  should  deliberately  abide  by  it.  But  I  am  not  pre- 
pared to  allow  that  it  is  in  conflict  with  previous  decisions. 
Most  of  the  decisions  cited  in  this  case  were  most  carefully 
considered  and  dealt  with  in  that  judgment ;  and  we  came  to  the 
conclusion  that  there  was  no  previous  decision  on  the  question 
which  was  really  in  conflict  with  the  judgment  we  were  then 
giving.  It  may  be  that  this  is  a  proper  question  to  be  taken  to 
the  House  of  Lords ;  but  in  this  Court  I  think  we  must  abide  by 
that  judgment.  I  was  disposed  to  say  that,  if  income  were  paid 
to  an  agent  authorized  by  the  married  woman,  that  might  for  this 
purpose  be  equivalent  to  a  receipt  of  it  by  herself ;  and  I  will 
not  say  that  that  is  not  so ;  but  I  am  somewhat  alarmed  by  the 
argument  that,  if  it  be  so,  the  husband  might  be  such  an  agent ; 
for  the  effect  of  that  would  be,  I  think,  practically  to  deprive  the 
married  woman  of  the  protection  which  it  was  the  object  of  the 
restraint  on  anticipation  to  afford.  But  no  such  question  arises ; 
and  in  this  case  it  is  enough  to  say  that  we  must  stand  by  the 
judgment  which  we  gave  in  Hood  Barrs  v.  Cathcart  (1),  and  hold 
that  the  restraint  on  anticipation  is  not  gone  until  the  money 
has  come  to  the  hands  of  the  married  woman.  For  these  reasons 
I  think  the  appeal  must  be  allowed. 

(1)  [1894]  2  Q.  B.  559. 
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0.  A         Kay  L.J.    In  this  case  a  judgment  was  obtained  against  a 
1895      married  woman  in  the  ordinary  form  sanctioned  by  the  deci- 
LoFTus     sion  in  Scott  v.  Morley,  (1)    The  trustees  of  the  marriage  settle- 
Heriot  then  had,  and  still  have,  in  their  hands  certain  income  due 

to  her.  The  judge  at  chambers  has  made  an  order  appointing  a 
receiver  of  that  income,  which  is  now  appealed  against.  By  the 
marriage  settlement  it  is  provided  that  the  income  of  the  trust 
funds  shall  be  paid  to  the  wife  for  life,  but  during  the  coverture 
for  her  separate  use  and  without  power  for  her  to  anticipate  the 
same.  The  question  is  whether  this  case  is  governed  by  the 
decision  in  the  second  appeal  in  Hood  Barrs  v.  Catheart  (2),  for, 
if  so,  it  appears  to  me  that  the  Court  cannot  decide  it  otherwise 
than  that  case  was  decided.  In  that  case,  as  appears  from  the 
report,  there  were  two  similar  appeals  which  came  before  the 
Court  of  Appeal,  the  Court  being  differently  constituted  on  the 
two  occasions.  The  first  appeal  was  heard  before  the  Master  of 
the  Kolls,  A.  L.  Smith  L.J.  and  Davey  L.J. ;  the  second  appeal 
before  the  Master  of  the  Eolls,  myself,  and  A.  L.  Smith  L.J. 
The  judgments  were  delivered  on  the  same  day — in  the  first 
appeal  by  Davey  L.  J.,  in  the  second  by  myself.  In  both  appeals 
the  question  was  whether,  in  a  case  where  a  married  woman  had 
separate  property  which  she  was  restrained  from  anticipating, 
income  accruing  due  after  the  date  of  the  judgment  could  be 
made  available  by  way  of  execution  to  satisfy  the  judgment  debt. 
It  was  held  in  both  cases  that  it  could  not.  In  the  judgment 
delivered  by  Davey  L.J.  he  said  :  "  For  the  purpose  of  this  judg- 
ment we  have  assumed  that  the  restraint  on  anticipation  was 
gone  as  to  the  rents  in  arrear ;  but  we  must  not  be  taken  to 
decide  that  point  or  express  an  opinion  upon  it."  The  other 
judgment,  which  was  read  by  myself,  deals  with  that  question, 
and  distinctly  expresses  the  opinion  that  the  restraint  on  antici- 
pation is  not  gone  until  the  money  is  actually  or  in  effect  in  the 
hands  of  the  married  woman,  and  the  mere  fact  that  it  has 
become  due  does  not  make  it  free  separate  property.  That  was 
certainly  one  and  the  main  ground  of  the  decision  of  the  Court 
in  the  second  of  the  two  appeals  in  that  case.  This  question  was 
therefore  considered  by  all  the  judges  engaged  in  the  decision 
(1)  20  Q.  B.  D.  120.  (2)  [1894]  2  Q.  B.  559. 
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of  that  appeal.  The  question  is  whether  there  is  any  difference  c.  A. 
between  that  case  and  the  present.  The  only  difference  is  that  1895 
in  the  present  case  the  income  was  in  arrear  at  the  date  of  the  loftus 
judgment.  I  do  not  see  that  that  makes  any  real  difference,  heriot. 
By  the  Married  Women's  Property  Act,  1882,  s.  1,  sub-s.  4, 
"  Every  contract  entered  into  by  a  married  woman  with  respect 
to  and  to  bind  her  separate  property  shall  bind  not  only  the 
separate  property  which  she  is  possessed  of  or  entitled  to  at 
the  date  of  the  contract,  but  also  all  separate  property  which 
she  may  thereafter  acquire."  Therefore,  when  the  question  is 
whether  separate  property  is  bound  by  the  judgment,  it  does 
not  seem  to  matter  whether  it  was  acquired  before  or  after  the 
judgment.  It  is  clear  that  the  Court  treated  the  matter  on 
this  footing,  because  in  the  case  of  Fillers  v.  Edwards  (1),  where 
there  was  income  of  separate  property  of  the  married  woman  in 
arrear  at  the  date  of  the  judgment,  the  Court  held  distinctly, 
though  with  some  reluctance  on  the  part  of  Lindley  L.J.,  that 
they  were  bound  by  the  decision  in  Bood  Barrs  v.  Catheart  (2), 
and  that  arrears  of  income  due  at  the  date  of  the  judgment  are 
as  much  protected  as  arrears  which  have  accrued  subsequently. 
The  judgment  in  Hood  Barrs  v.  Catheart  (2)  decided  a  question 
as  to  which  there  had  been  some  conflict  of  authority.  In 
some  cases  it  had  been  held  that  the  married  woman  might, 
after  the  income  which  she  was  restrained  from  anticipating 
had  become  due,  make  an  assignment  of  it.  That,  no  doubt, 
looks  as  if  the  restraint  on  anticipation  was  gone.  Therefore  I 
agree  that  the  question  might  fairly  be  taken  to  the  House  of 
Lords.  But  the  question  was  not  really  brought  so  prominently 
before  the  Courts  until  the  practice  of  appointing  a  receiver 
of  income  of  separate  estate  by  way  of  enforcing  a  judgment 
against  a  married  woman  came  into  use.  I  do  not  think  that 
among  the  previous  cases  any  can  be  found  in  which  a  judg- 
ment was  so  enforced  against  arrears  of  income  of  separate  estate 
subject  to  a  restraint  on  anticipation,  even  when  such  arrears 
had  accrued  due  at  the  date  of  the  judgment ;  and  the  Court 
has  again  and  again  held  since  the  case  of  Hood  Barrs  v.  Cath- 
mrt  (2)  that  neither  arrears  due  at  the  date  of  the  judgment 
(1)  W.  N.  (Dec.  8,  1894)  212;  71  L,  T.  788.        (2)  [1894:]  2  Q.  B.  559. 
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C.  A.  nor  arrears  accruing  due  afterwards  can  be  made  available  to 
1895  satisfy  tbe  judgment  by  any  process.  It  has  been  pointed  out 
LQj-T^g  that,  if  tbey  could  be  made  so  available,  it  would  practically 
be  destroying  the  protection  intended  to  be  given  to  married 
women.  I  think  there  is  no  valid  distinction  between  this 
case  and  the  recent  decisions  on  the  subject  in  Hood  Barrs 
V.  Cathcart  (1),  and  subsequent  cases  by  which  I  think  we 
are  bound.  For  these  reasons,  I  think,  the  appeal  must  be 
allowed. 


A.  L.  Smith  L.J.  The  question  in  this  case  is  whether  income 
of  a  married  woman  subject  to  a  restraint  on  anticipation  becomes 
free  separate  property  as  soon  as  it  has  accrued  due  to  her,  or 
only  when  it  has  in  fact  come  into  her  hands.  That  question 
has  of  late  been  raised  on  many  occasions.  I  should  think  thaty 
if  the  income  came  into  the  hands  of  an  agent  of  the  married 
woman,  though  not  perhaps  if  that  agent  were  her  husband,  that 
would  be  equivalent  to  its  coming  into  her  own  hands ;  but  it  is 
not  necessary  to  decide  whether  that  is  so  in  this  case.  There 
were  many  previous  applications  in  the  case  of  Hood  Barrs  v« 
Cathcart  (1),  in  which,  owing  to  the  fact  that  the  defendant  in- 
sisted on  conducting  her  own  case,  the  points  raised  were  most 
unintelligible ;  and  the  first  occasion  on  which  this  question  was 
really  gone  into  was  when  the  appeals  in  the  case  against  the 
orders  of  April  3  and  April  11,  1894,  appointing  a  receiver  of 
certain  rents  of  the  defendant's  separate  estate,  came  before  this 
Court.  In  each  of  those  appeals  time  was  taken  to  consider  the 
judgment,  and  written  judgments  were  prepared  in  the  two 
appeals  respectively — one  by  Davey  L.J.,  the  other  by  Kay  L.J. 
The  latter,  which  as  well  as  the  former  was  the  deliberate  judg- 
ment of  the  whole  Court,  dealt  with  the  very  point  now  raised, 
and  decided  the  question  as  to  the  time  till  when  the  restraint  on 
anticipation  continues.  We  came  to  the  conclusion,  notwith- 
standing some  conflict  of  authority,  that  the  restraint  on  antici- 
pation continues  until  the  money  has  come  into  the  hands  of 
the  married  woman.  Attempts  have  been  made  on  subsequent 
occasions  to  induce  this  Court  to  depart  from  that  decision,  but 
(1)  [1894]  2  Q.  B.  559. 
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without  success.  As  I  said  in  the  case  of  Fillers  v.  Edwards  (1),  o.  A. 
I  feel  bound  by  our  deliberate  judgment  in  Hood  Barrs  v.  Cath-  i895 

cart  (2),  to  which  I  was  a  party,  and  which  this  Court,  in  my  lot^ 

opinion,  has  no  power  to  overrule.  If  that  judgment  was  wrong,  jj^^^^^ 
it  can  only  be  set  right  by  the  House  of  Lords. 

Ap;peal  allowed. 

Solicitors  for  the  plaintiff :  Hood  Barrs  &  Go, 
Solicitors  for  the  defendant :  Grossman  &  Priehard,  for  Dunlop, 
Berxvich-OYi'Tiveed. 

  E.  L. 


[IN  THE  COURT  OF  APPEAL.] 

DAVIS,  Appellant  ;  BOAED  OF  WOEKS  FOE  GEEEN 
WICH  DISTEICT,  Eespondents. 

Metropolis — Management  Acts — "  New  Street " — Paving  Expenses — Apportion 
ment —Metropolis  Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  105— 
Metropolis  Management  Act,  1862  (25  cfc  26  Vict.  c.  102),  s.  112. 

Sect.  112  of  tlie  Metropolis  Management  Act,  1862,  does  not  restrict 
the  meaning  of  the  expression  "new  street,"  and  therefore  that  expres- 
sion, as  used  in  the  Metropolis  Management  Acts,  includes  a  new  street 
in  the  ordinary  and  popular  sense  of  the  term. 

A  road,  which  was  a  turnpike  road  down  to  1865  and  previously  to 
1869  of  a  rural  character,  subsequently  became  a  new  street  in  the  ordinary 
sense  of  the  term  by  the  erection  of  buildings  alongside  it : — 

Held,  that  it  was  within  the  terms  of  s.  105  of  the  Metropolis  Manage- 
ment Act,  1855,  and  that  therefore  the  district  board  might  pave  it  under 
that  section  and  charge  the  expenses  upon  the  frontagers. 

Held,  also,  that  the  fact  that  slight  temporary  repairs  had  been  pre- 
viously done  by  the  district  board  to  the  footway  of  the  road  by  tar- 
painting  it  did  not  prevent  them  from  exercising  the  powers  given  by  the 
section. 

The  principle  on  which  the  expenses  of  paving  a  new  street  have  been 
apportioned  by  a  district  board  amongst  the  owners  liable  in  respect 
thereof  cannot  be  questioned  in  any  Court. 

Sernble,  by  A.  L.  Smith  and  Rigby  L.JJ.,  that  the  commissioners, 
trustees,  and  other  authorities  referred  to  by  s.  112  of  the  Metropolis 
Management  Amendment  Act,  1862,  are  authorities  having  control  of  the 


C.A. 

1895 
May  28. 


(1)  W.  K.  (Dec.  8,  1894)  212;  71  L.  T.  788.        (2)  [1894]  2  Q.  B.  559. 
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C.  A.  pavements  or  highways  generally  in  the  parish  or  place,  and  do  not  include 

jg^g  turnpike  trustees. 

  Wilson  V.  St.  Giles,  Camberwell  ([1892]  1  Q.  B.  1)  and  Nesbitt  v.  Green- 

Davis  wich  Board  of  Works  (L.  R.  10  Q.  B.  465)  followed. 

V. 

Board  of 

Works  FOR      APPEAL  from  the  judgment  of  a  Divisional  Court  (Day  and 
District.    Wright  JJ.)  upon  a  case  stated  by  a  metropolitan  police  magis- 
trate. 

The  facts  so  far  as  material  were  as  follows. 

The  appellant  was  the  owner  of  a  house  and  premises  fronting 
to  a  certain  portion  of  a  road  called  Charlton  Koad,  within  the 
district  of  the  respondents.  The  respondents  were  the  Board  of 
Works  for  the  Greenwich  District. 

The  appellant  was  summoned  by  the  respondents  for  non- 
payment of  the  sum  of  33Z.  6s.  Qd.y  being  the  amount  alleged  to 
be  payable  by  her  on  IMay  19, 1894,  pursuant  to  a  resolution  and 
order  of  the  respondents'  board,  for  defraying  the  estimated  costs 
and  expenses  of  paving  the  said  portion  of  Charlton  Koad,  the 
same  being  alleged  to  be  a  new  street  within  the  meaning  of  the 
Metropolis  Management  Act,  1862. 

On  August  3, 1892,  the  respondents  passed  a  resolution  to  form 
and  pave  the  said  portion  of  Charlton  Koad;  and  on  March  21, 
1894,  a  resolution  that  the  estimated  costs  and  expenses  of  form- 
ing and  paving  the  same,  amounting  to  1979Z.  9s.  2d.y  should 
be  and  were  thereby  apportioned  amongst  the  owners  of  the 
houses  forming  and  the  land  bounding  and  abutting  on  the  said 
street.  The  amount  apportioned  to  the  appellant  was  the  sum 
of  33Z.  6s.  6cZ. 

At  the  hearing  of  the  summons  before  the  magistrate  the 
assistant  clerk  to  the  respondents  was  called,  and  produced  the 
minute-books  of  the  board,  and  also  a  document  purporting  to 
be  an  estimate  of  the  cost  of  forming  and  paving  the  said  portion 
of  Charlton  Koad  bearing  the  signature  of  the  surveyor  of  the 
respondents,  and  he  deposed  that  he  was  present  at  the  meeting 
of  the  said  board  when  the  estimate  was  produced,  that  the 
surveyor  was  also  present  at  the  said  meeting,  and  that  he  saw 
the  surveyor  sign  the  said  estimate.  The  document  was  admitted 
in  evidence  by  the  magistrate,  and  was  to  the  effect  that  the 
surveyor  estimated  the  costs  and  expenses  of  paving  the  portion 
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of  Charlton  Eoad  in  question,  including  the  costs  of  paving  at      C.  A. 

the  points  of  intersection  of  streets,  and  all  incidental  costs  and  .1895 

expenses,  at  the  sum  of  1979Z.  9s.  2d.  Davis 

It  was  contended  on  behalf  of  the  appellant  before  the  magis-  board  of 

trate  that  the  production  of  this  document  was  not  sufficient  Woeks  for 
^  ,  Greenwich 

evidence  of  the  amount  of  the  estimated  expenses,  and  that  the  District. 

surveyor  should  be  called  to  prove  the  estimate  and  the  correct- 
ness of  the  apportionment.  The  magistrate  overruled  that 
contention,  and  the  following  facts  were  then  proved  or  admitted 
before  him. 

At  the  date  of  the  passing  of  the  Act  3  Geo.  4,  c.  126 
(General  Turnpike  Act,  1822),  Charlton  Koad  was  a  turnpike 
road.  By  virtue  of  the  said  Act,  3  Geo.  4,  c.  126,  and  the  Act 
7  Geo.  4,  c.  cxxv.  (New  Cross  Turnpike  Trust  Act,  1826),  Charlton 
Koad  was  vested  in  the  trustees  of  the  New  Cross  Turnpike 
Eoads,  and  was  repairable  by  them.  By  the  Act  27  &  28  Yict. 
c.  75,  the  said  New  Cross  Turnpike  Trust  Act  was  continued  in 
force  until  the  1st  of  November,  1865,  and  no  longer. 

From  the  year  1865  down  to  the  issuing  of  the  summons  in 
the  case  whatever  repairs  were  done  to  the  roadway  and  footways 
of  the  portion  of  Charlton  Eoad  in  question  had  been  done  by 
the  respondents.  Down  to  the  year  1869  the  road  was  bounded 
on  the  north  and  on  the  south  by  open  fields  separated  from  the 
road  by  a  hedge  and  ditch.  A  plan  was  annexed  to  the  case 
shewing  the  buildings  now  existing  on  each  side  of  the  road. 

In  the  year  1869  five  houses  (Nos.  50  to  54  on  the  plan)  were 
erected  on  the  south  side  of  the  road,  and  shortly  after  the  year 
1870  thirteen  other  houses  (Nos.  36  to  48  on  the  plan)  were 
built,  completing  the  eighteen  houses  called  Eastcombe  Villas. 
The  remaining  houses  on  the  south  side  were  built  subsequently 
to  the  year  1880. 

On  the  north  side  of  the  road,  in  the  year  1869,  there  was 
only  a  house  called  "  Eastcombe,"  with  two  lodges  and  out- 
buildings (Nos.  11,  12,  and  IB  on  the  plan).  Since  1890  two 
detached  blocks  of  small  houses  (Nos.  4  and  5,  and  Nos.  7,  8,  9, 
and  10  on  the  plan),  containing  two  and  four  houses  respectively, 
had  been  built  on  the  north  side  and  near  to  "  Eastcombe."  The 
remainder  of  the  entire  north  side  was  bounded  by  vacant  land. 
Vol.  11.  1895.  K  2 
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C.  A.  In  the  year  1883  a  committee  of  the  respondents  recommended 
1895  that  the  footway  on  the  south  side  of  the  said  road,  from  the  Old 
Davis     Dover  Eoad  to  the  eastern  end  of  Eastcombe  Villas,  should  be 

BoAED  OF  ^^^6  lip  aiid  painted  with  tar,  and  a  twelve-inch  by  six-inch 
Seenw^ch  ^^^^^^^'^  granite  kerb  be  fixed  on  edge  at  an  estimated  cost  of 

DisTKicT.  130Z.  ;  but  that  recommendation  was  referred  back  by  the 
respondents  to  the  said  committee,  who  in  lieu  thereof  recom- 
mended that  the  said  footway  should  be  painted  with  tar  at  an 
estimated  cost  of  3Z.  10s.,  which  recommendation  was  adopted, 
and  ordered  to  be  carried  into  effect  by  the  respondents  in  May, 
1883.  There  was  no  evidence  before  the  magistrate  how  this 
painting  with  tar  was  carried  out,  nor  as  to  the  formation  of  the 
path  on  the  north  side,  which  had  been  made  up  by  tar  paving 
an  inch  to  an  inch  and  a  quarter  thick  for  almost  its  entire 
length,  and  for  a  distance  of  fifty  feet  on  the  north  side  of  the 
road  by  a  brick  path,  and  for  some  distance  with  a  granite  kerb ; 
nor  was  there  any  evidence  before  him  as  to  any  repairs  done  by 
the  respondents  to  the  roadway  or  footways  between  1865  and 
1883,  nor  as  to  whether  the  footways  had  remained  without 
further  reparation  from  the  year  1883  until  the  present  time. 

It  was  contended  before  the  magistrate  on  behalf  of  the 
appellant  that  Charlton  Koad,  being  a  turnpike  road  vested  in 
turnpike  trustees,  was  a  street  the  maintenance  of  the  paving 
and  roadway  whereof  had  previously  to  the  passing  of  the 
Metropolis  Management  Amendment  Act,  1862,  been  taken 
into  charge  and  assumed  by  the  authorities  having  control 
of  the  pavements  and  highways  in  the  parish  or  place  in  which 
such  street  is  situate,  within  s.  112  of  the  said  Act.  The  magis- 
trate overruled  this  contention  on  the  ground,  among  others, 
that  there  was  no  evidence  before  him  of  any  paving  having 
been  laid  or  maintained  previously  to  the  passing  of  the  said 
Act.  Upon  the  foregoing  facts  and  evidence  he  found,  as  a  fact, 
that  the  said  portion  of  Charlton  Eoad  was  in  March,  1894,  a 
"  new  street  within  the  meaning  of  the  Metropolis  Management 
Acts ;  that  any  repairs  which  had  been  carried  out  by  the  re- 
spondents were  merely  of  a  temporary  character,  and  that  the 
respondents  were  entitled  to  exercise  their  powers  under  the 
Metropolis  Management  Acts ;  and  he  made  an  order  upon  the 
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appellant  for  the  payment  of  the  said  sum  of  33Z.  6s.  6d.  and  costs,  0.  A. 
as  asked  in  the  said  summons.  1895 

The  questions  for  the  opinion  of  the  Court  were  :  (1.)  Whether  davis 
there  was  any  evidence  of  a  valid  estimate  and  apportionment    b^^^d  of 
upon  which  the  magistrate  was  entitled  to  act.    (2.)  Whether  ^^^^^^^^^^^ 
he  was  right  in  holding  that  the  maintenance  of  the  paving  and  District. 
roadway  of  the  said  street  had  not  been  taken  into  charge  and 
assumed  by  the  authorities  within  s.  ll2  of  the  Metropolis 
Management  Amendment  Act,  1862,  previously  to  the  passing 
of  that  Act.    (3.)  Whether  he  was  right  in  holding  that  the  said 
portion  of  Charlton  Koad  was  a  "  new  street "  in  respect  of  which 
the  respondents  were  entitled  to  exercise  their  powers  under  the 
Metropolis  Management  Acts,  1855  and  1862. 

The  Divisional  Court  gave  judgment  for  the  respondents.  (1) 

Crumjp,  Q.G.,  and  A.  Macmorran,  for  the  appellant.  The  street 
in  question  was  not  a  "new  street"  within  the  meaning  of  the 
Metropolis  Management  Acts.  By  s.  250  of  the  Metropolis 
Management  Act,  1855,  the  word  "  street "  includes  (inter  alia) 
any  highway  (except  the  carriage-way  of  any  turnpike  road)  and 
any  road,  lane,  or  footway,  and  a  part  of  any  such  highway,  road, 
lane,  or  footway.  Sect.  244  of  that  Act  provides  that  nothing 
in  the  Act  shall  divest  the  commissioners  or  trustees  of  any 
turnpike  road  of  any  powers  or  property  vested  in  them  save  as 
therein  expressly  provided,  and  save  that  the  footpaths  of  any 
such  road  shall  be  under  the  care  and  management  of  the  vestries 
and  district  boards  of  the  parishes  in  which  the  same  are  situate 
in  like  manner  as  other  footpaths  in  such  parishes  and  districts. 
So  the  footway  was  already  a  street  in  1862,  and  the  whole  road  was 
a  street  after  November,  1865.    It  was  not  within  the  definition 

(1)  By  s.  112  of  the  Metropolis  commissioners,  trustees,  surveyors,  or 

Management  Amendment  Act,  1862,  other  authorities  having  control  of  the 

"  the  expression  *  new  street '  shall  pavements  or  highways  in  the  parish 

apply  to  and  include  all  streets  here-  or  place  in  which  such  streets  are 

after  to  be  formed  or  laid  out,  and  a  situate,  and  a  part  of  any  such  street, 

part  of  any  such  street,  and  also  all  and  also  all  streets  partly  formed  or 

streets  the  maintenance  of  the  paving  laid  out " ;   and  "  the  word  '  pave  ' 

and  roadway  whereof  had  not,  pre-  shall  apply  to  and  include  the  forma- 

viously  to  the  passing  of  this  Act,  been  tion  of  the  roadway  or  footway  of  any 

taken  into  charge  and  assumed  by  the  street." 

K  2  2 
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0.  A.  of  a  new  street  given  by  s.  112  of  the  Act  of  1862,  for  it  was 
1895      not  a  street  which  was  "  formed  or  laid  out "  after  the  passing  of 


Davis  that  Act,  and  it  was  a  street  the  maintenance  of  the  paving  and 
BoAED  OP  roadway  whereof  had  been,  previously  to  the  Act  of  1862,  taken 
WoEKs  FOR  into  charge  and  assumed  by  "  trustees,  surveyors,  or  other 

GEEENWICH  ,  .     .  ,  .  T         n       1  1    .      T  .1 

DisTEicT.  authorities  having  control  oi  the  pavements  or  highways  in  the 
parish  or  place"  in  which  such  street  was  situate.  The  turn- 
pike trustees  had  the  charge  of  the  roadway  till  1865,  and  by 
s.  244  of  the  Metropolis  Management  Act,  1855,  the  charge  of 
the  footpath  was  thrown  on  the  district  board.  Turnpike  trustees 
are  trustees  within  the  meaning  of  s.  112  of  the  Act  of  1862. 
The  district  board,  having  repaired  the  footway  in  1883,  cannot 
now  treat  this  as  a  new  street,  and  again  exercise  the  power  of 
paving  it :  St,  Giles,  Camherwell  v.  Hunt  (1) 

The  apportionment  of  the  expenses  among  the  owners  was  not 
made  on  a  correct  principle.  The  magistrate  ought  to  have 
inquired  as  to  how  the  apportionment  had  been  made :  Beg.  v. 
Marsham  (2) ;  Mile  End  v.  Whitecliajpel  Union.  (3) 

Cliannell,  Q.C.,  and  Edward  Folloch,  for  the  respondents.  The 
case  does  not  really  raise  any  question  as  to  the  apportionment. 
It  was  decided  in  Neshitt  v.  Greenwich  Board  of  Works  (4)  that 
there  is  no  appeal  with  regard  to  the  principle  on  which  the 
apportionment  is  made  by  the  district  board  among  those  who 
are  liable.  If  the  district  board  had  charged  some  person  whom 
they  had  no  right  to  charge  at  all,  or  charged  the  wrong  persons, 
the  apportionment  might  be  questioned,  for  they  would  be  acting 
without  jurisdiction.  That  was  the  case  in  Mile  End  v.  Whitechapel 
Union  (3) ;  but  no  such  point  as  that  is  raised  by  the  magistrate 
in  this  case. 

The  question  whether  this  was  a  new  street  is  concluded  by 
the  decision  in  St.  Giles,  Camherwell  v.  Crystal  Palace  Co.  (5), 
where  it  was  held  that  the  definition  in  s.  112  of  the  Act  of  1862 
is  not  exclusive  of  the  ordinary  meaning  of  the  term  "new 
street."  This  case  is  precisely  similar  to  that  with  the  exception 
that  this  had  been  a  turnpike  road.    This  road  became  a  "  new 

(1)  56  L.  J.  (M.C.)  65.  (3)  1  Q.  B.  D.  680. 

(2)  [1892]  1  Q.  B.  371.  (4)  L.  E.  10  Q.  B.  465. 

(5)  [1892]  2  Q.  B.  83. 
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street"  in  the  ordinary  sense  of  the  term  by  the  erection  of  C.A. 
houses  after  1869.    It  was  not  a  street  in  the  ordinary  sense  of  1895 
the  term  at  that  date.    Moreover,  this  street  comes  within  the '  davis 
terms  of  the  second  branch  of  the  definition  given  by  s.  112  of  g^^^'j, 
the  Act  of  1862;  because  the  bodies  there  meant  are  bodies  Works  foe 
having  the  control  of  the  pavements  or  highways  in  a  parish  or  District, 
place  generally,  such  as  are  referred  to  in  57  Geo.  3,  c.  xxix. 
(Michael  Angelo  Taylor's  Act),  as  commissioners,  trustees,  or 
other  persons  having  the  control  of  the  pavements  in  any 
parochial  or  other  district,  not  such  bodies  as  the  trustees  of 
particular  turnpike  roads.    The  expressions  used  clearly  mean 
the  highway  authority  whatever  it  may  be  called  in  the  parti- 
cular parish  or  place.    In  the  definition  of  "  street "  given  by 
s.  250  of  the  Act  of  1855,  the  roadway  of  turnpike  roads  is 
excepted,  and  therefore  at  the  time  when  the  Act  of  1862  passed 
the  whole  of  this  road  was  not  a  street  for  the  purposes  of 
the  Act. 

The  case  of  Wilson  v.  St,  Giles,  Camberwell  (1),  is  conclusive  to 
shew  that  the  respondents  have  not  by  the  slight  temporary 
repair  which  they  did  to  the  footway  in  1883  precluded  them- 
selves from  treating  this  as  a  new  street. 

Crumpf  Q.C.,  in  reply.  In  >S'^.  Giles,  Camberwell  v.  Crystal 
Palace  Co.  (2)  the  vestry  had  not  assumed  the  charge  of  the 
road=  Wilson  v.  St.  Giles,  Camherwell  (1),  was  wrongly  decided, 
and  this  Court  should  overrule  it. 

LoKD  EsHER  M.K.  The  main  question  is  whether  the  magis- 
trate was  wrong  in  holding  that  the  road  in  question  was  a  new 
street  within  the  meaning  of  the  Metropolis  Management  Acts. 
It  seems  to  me  impossible  to  say  that  it  was  not  a  new  street  in 
the  ordinary  sense  of  the  words.  Down  to  the  year  1869  the 
road  was  bounded  by  open  fields,  and  it  was  clearly  not  a  street 
then  in  the  ordinary  sense  of  the  term.  It  may  then  have  been 
a  street  for  some  of  the  purposes  of  the  Acts.  I  care  not  whether 
that  was  so  or  not.  The  question  is  whether  it  is  a  "new 
street"  for  the  purposes  of  the  section  now  in  question.  Apart 
from  the  definition  contained  in  s.  112  of  the  Metropolis 
Management  Amendment  Act,  1862,  I  think  it  would  be  clear 

(1)  [1892]  1  Q.  B.  1.  (2)  [1892]  2  Q.  B.  33. 
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0.  A.  that  this  road  did  subsequently  to  1869  become  and  was  a  new 
^^^^  street "  in  respect  of  which  the  authority  was  entitled  to  exercise 
Davis     the  power  of  paving  given  to  it  by  the  Acts,  and  to  charge  the 

BoAED  OF  expenses  on  the  frontagers.  It  has  been  held  by  this  Court  in 
Greenwich       ^^^^^i  Camberwell  v.  Crystal  Palace  Co.  (1) — and,  if  it  had  not 

DisTKicT.  been  so  held,  I  should  be  prepared  to  hold  it  now — that,  if  a 
Lord  Esher  M.R.  street  is  a  new  street  in  the  ordinary  sense  of  the  term,  indepen- 
dently of  the  definition  in  s.  112,  it  may  be  dealt  with  as  such ; 
and  that  the  effect  of  the  definition  is  to  bring  within  the 
category  of  new  streets  things  which  would  not  in  the  ordinary 
sense  of  the  term  be  called  new  streets,  not  to  exclude  things 
which  come  within  the  ordinary  sense  of  the  term.  This  road 
may  for  some  of  the  purposes  of  the  Act  have  been  a  street  in 
1869 ;  but  it  did  not  become  a  street  in  the  ordinary  sense  of  the 
term  until  a  sufficient  number  of  houses  had  been  built  alongside 
of  it  to  make  it  a  street  in  that  sense.  The  magistrate  has  found 
that  it  has  now  become  a  new  street  in  the  ordinary  sense  of  the 
term  by  reason  of  the  buildings  which  have  since  been  erected. 
There  was  evidence  on  which  he  might  reasonably  so  find,  and 
we  cannot  overrule  his  finding  to  that  effect.  But  it  is  argued 
that  the  district  board  have  done  something  to  this  street  which 
prevents  their  treating  it  as  a  new  street  and  throwing  the 
expenses  of  paving  it  on  the  frontagers.  All  they  have  done  is 
to  repair  the  footpath  with  tar  to  the  extent  of  31.  10s.  It  is 
obvious  that  what  they  did  was  in  the  nature  of  slight  temporary 
repair  such  as  had  been  done  in  the  case  of  Wilson  v.  St.  Giles, 
Camberwell.  (2)  It  was  held  in  that  case,  and  I  think  rightly 
held,  that  such  repairs  could  not  be  taken  into  consideration,  and 
did  not  prevent  the  vestry  from  exercising  their  powers  with 
regard  to  a  new  street.  The  only  remaining  question  is  as  to  the 
apportionment.  All  that  it  is  necessary  to  say  with  regard  to 
that  is  that  the  question  whether  it  was  right  or  wrong  is  not  a 
subject  of  appeal,  and  if  the  magistrate  had  raised  any  such 
question  we  should  have  had  no  jurisdiction  to  entertain  it.  I 
think  our  judgment  must  be  for  the  respondents. 

A.  L.  Smith  L.J.    I  am  of  the  same  opinion.    The  question 
with  regard  to  the  apportionment  turns  on  s.  77  of  the  Metro- 
(1)  [1892]  2  Q.  B.  33.  (2)  [1892]  1  Q.  B,  1. 
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polis  Management  Amendment  Act,  1862.    It  is  not  suggested      o.  A. 
that  this  apportionment  involved  any  exercise  of  jurisdiction  by  1395 
the  respondents  in  respect  of  a  matter  outside  their  jurisdiction. 
What  it  is  sought  to  impugn  is  the  proportion  in  which  the 


.  .  Board  of 

various  frontagers  are  charged.    There  is  no  appeal  given  as   Works  foe 

to  this,  and  the  magistrate  had  no  power  to  entertain  any  district. 
question  with  regard  to  it.  But  as  to  the  question  whether  this  ^  s^l.j. 
street  was  a  new  street  within  the  meaning  of  the  Metropolis 
Management  Acts,  I  agree  that  the  decision  in  yS^^.  Giles,  Gam- 
herivell  v.  Grystal  Palace  Go.  (1)  is  in  point.  The  argument  for 
the  appellant  is  based  upon  the  definition  clause,  s.  112  of  the 
Metropolis  Management  Amendment  Act,  1862 ;  but  it  has  been 
held  by  Lord  Selborne  L.C.  in  the  House  of  Lords  in  Bohinson 
V.  Local  Board  ■  of  Barton  Eccles  (2)  that  such  clauses  as  these 
are  not  meant  to  prevent  words  from  receiving  their  ordinary 
popular  sense,  but  to  enable  a  term  to  be  applied  to  something 
to  which  it  would  not  in  the  ordinary  use  of  language  apply. 
The  popular  meaning  of  the  words  "  new  street"  includes  a  case 
where  a  lane  or  road  theretofore  bounded  by  open  fields  is  after- 
wards bounded  by  buildings,  and  it  is  found  by  the  magistrate 
that  down  to  1869  (the  Metropolis  Management  Amendment 
Act  having  been  passed  in  1862)  this  road  was  bounded  on 
either  side  by  open  fields.  It  was  clearly  not  a  street  then  in 
the  ordinary  acceptation  of  the  term.  Since  then  it  has  become 
a  street  by  reason  of  buildings  erected  on  each  side  of  it,  and 
therefore  has  become  a  "  new  street."  Whether  we  look  to  the 
second  branch  of  the  definition  in  s.  112  or  not,  this  is  a  new 
street  within  the  Act,  and  I  agree  with  the  counsel  for  the 
respondents  that  the  "  commissioners,  trustees,  surveyors,  or  other 
authorities  "  therein  mentioned  do  not  include  trustees  of  a  turn- 
pike road,  but  only  such  authorities  as  are  mentioned  in  Michael 
Angelo  Taylor's  Act.  The  judgment  of  the  Divisional  Court 
must  be  upheld. 

EiGBY  L.J.    I  am  of  the  same  opinion.    I  will  deal  first  with 
the  question  as  to  whether  this  road  was  a  new  street  within 
the  meaning  of  the  Metropolis  Management  Acts.    It  is  not 
(1)  [1892]  2  Q.  B.  33.  (2)  8  App.  Cas.  798. 
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Q  A.      questioned  that  it  is  a  street  now  in  the  ordinary  sense  of  the 
1895      term ;  and  it  is  clear  that  in  1869  it  was  not  a  street  in  that  sense, 
Davis     Bo  in  that  sense  it  became  a  new  street  subsequently.   Then,  is  it 
Board  of   ^        street  in  respect  of  which  the  power  of  paving  and  appor- 
Senw^ch  ^^o^i^g       expenses  among  the  frontagers  can  be  exercised  ?  I 
DisTEicT.    think  that  it  is.    It  was  argued  that  the  maintenance  of  the 
Eigby  L.J.    Carriage- way  having  been  taken  in  charge  by  the  turnpike  trus- 
tees, and  that  of  the  footpath  by  the  local  authority  prior  to  the 
Act  of  1862,  it  was  not  a  new  street  within  the  Act.  Assuming 
that  the  maintenance  of  it  had  been  so  taken  in  charge,  there  had 
not  been  a  taking  in  charge  by  the  local  authority  of  the  main- 
tenance of  the  whole  street.    Assuming  that  turnpike  trustees 
would  come  within  the  authorities  mentioned  in  s.  112,  which  I 
do  not  think  to  be  the  case,  the  decision  in  Wilson  v.  St  Giles, 
Camberwell  (1),  seems  to  me  to  shew  that  s.  112  points  to  a  case 
in  which  the  maintenance  of  the  street  as  a  whole  is  taken  in 
charge  by  the  local  authority,  not  to  a  case  where  the  maintenance 
of  part  of  the  street  is  taken  in  charge  by  one  set  of  persons,  and 
that  of  the  rest  by  another.    I  think  the  section  contemplates  a 
taking  in  charge  of  the  maintenance  of  the  paving  and  roadway 
of  the  street  generally  by  such  an  authority  as  is  mentioned  in 
Michael  Angelo  Taylor's  Act,  namely,  commissioners,  trustees, 
or  other  persons  having  general  control  of  the  pavements  in  the 
streets  in  any  parochial  or  other  district.    Therefore,  I  think  the 
respondents  had  power  to  pave  the  street  and  apportion  the 
expenses  among  the  frontagers.    If  they  have  exercised  the 
authority  given  to  them  by  the  Act  and  have  made  the  appor- 
tionment to  the  best  of  their  judgment  among  the  owners  of  the 
houses  and  land  fronting  on  the  street,  there  is  no  appeal  given 
against  their  exercise  of  that  authority.    The  legislature  has 
trusted  to  their  judgment  and  discretion  in  the  matter,  and  the 
bona  fide  exercise  of  that  judgment  and  discretion  is  not  the 
subject  of  an  appeal. 

A^ppeal  dismissed. 

Solicitors  for  appellant :  Saw  &  Son. 

Solicitors  for  respondents :  Watson,  Sons  &  Boom,  for  Sjpencer, 
Greenwich. 

(1)  [1892]  1  Q.  B.  1.] 

E.  L. 
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PLETTS  V,  CAMPBELL. 

Licensing  Ads — Offences — Sale  at  Place  not  authorized  hy  Licence 
Licensing  Act,  1872  (35  &  36  Vict,  c.  94),  s.  3. 

A  brewer,  having  an  off-licence  for  the  sale  of  beer  by  retail,  was  in  the 
habit  of  sending  round  his  cart  containing  jars  of  beer  to  houses  in 
the  neighbourhood ;  the  jars  of  beer  were  delivered  from  the  cart  at  the 
customers'  houses  in  pursuance  of  orders  given  by  the  customers  at  their 
houses  to  the  carter  in  the  previous  week,  the  price  being  paid  by  the 
customer  to  the  carter  in  the  week  succeeding  delivery.  There  was  no 
label  or  mark  upon  the  jars  to  shew  that  any  particular  jar  had  been 
appropriated  to  any  particular  customer : — 

Held,  that  the  sale  of  the  beer  must  be  taken  to  have  been  at  the  house 
of  the  customer  and  not  at  the  licensed  premises,  and  that  the  brewer 
was  properly  convicted  under  s.  3  of  the  Licensing  Act,  1872,  of  selling 
intoxicating  liquor  at  a  place  where  he  was  not  authorized  by  his  licence 
to  sell  the  same. 

Case  stated  by  the  Lancashire  Quarter  Sessions  upon  an 
appeal  against  a  conviction  by  the  justices  of  Blackburn,  whereby 
the  appellant  was  convicted  under  s.  3  of  the  Licensing  Act, 
1872,  of  selling  intoxicating  liquor  at  a  house  No.  142,  High 
Street,  Eishton,  where  he  was  not  then  authorized  by  his  licence 
to  sell  the  same,  he  then  being  duly  licensed  to  sell  intoxicating 
liquors  by  retail  in  his  house  and  premises,  No.  11,  Stanley 
Street,  Burnley.  The  Court  of  Quarter  Sessions  allowed  the 
appeal  subject  to  this  case. 

The  appellant,  a  brewer,  held  a  licence,  pursuant  to  11  Geo.  4, 
and  1  Wm.  4,  c.  64,  and  the  Acts  amending  the  same,  for  the 
sale  of  beer  by  retail  at  11,  Stanley  Street,  Burnley,  such  beer 
to  be  consumed  off  the  premises.  On  May  26,  1894,  one  Green- 
wood, a  person  in  the  appellant's  employ,  delivered  from  a  cart 
driven  by  him  a  stone  jar  containing  one  gallon  of  beer  to  the 
wife  of  one  Moore  at  142,  High  Street,  Eishton,  in  payment  for 
which  he  was  to,  and  did,  receive  one  shilling  on  the  appellant's 
behalf  on  June  2,  1894.  The  evidence  shewed  a  course  of 
dealing  for  about  eight  months  prior  to  May  26,  whereby  Green- 
wood delivered  from  the  appellant's  cart,  carriage  free,  one 
gallon  of  beer  week  by  week  to  Moore  or  his  wife,  in  pursuance 
of  orders  given  to  him  by  them  the  previous  week,  and  on  the 


1895 
June  11. 
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1895  occasion  of  each  delivery  received  payment  of  one  shilling  for 
Pletts  the  gallon  of  beer  delivered  the  preceding  week,  together  with 
Campbell  empty  jar.  An  order  was  given  by  Mrs.  Moore  to  Greenwood 
in  the  week  preceding  May  26  to  bring  a  gallon  of  beer  on  that 
day,  and  was  (with  others)  entered  by  Greenwood  when  received 
in  an  order-book  kept  by  him  for  the  purpose  of  being  submitted 
to  the  appellant.  On  his  return  to  Burnley  he  made  out  a  list 
of  orders  so  received,  and  presented  it  to  the  appellant,  who 
examined  it,  passed  the  orders,  and  directed  them  to  be  executed. 
On  May  26  Greenwood  selected  from  the  appellant's  stores  at 
Stanley  Street  the  goods  necessary  to  execute  the  orders  aforesaid 
and  no  more.  The  jar  delivered  to  Mrs.  Moore  was  not  distin- 
guished by  any  label  or  mark  from  similar  jars,  the  goods  being 
placed  in  the  cart  in  the  order  at  which  it  would  arrive  at  the 
customers'  houses ;  Mrs.  Moore  being  the  last  customer  to  be 
supplied,  her  jar  was  placed  last  on  the  cart.  There  was  no 
evidence  that  either  the  appellant  or  Greenwood  communicated 
to  Moore  or  his  wife  the  acceptance  of  the  order  for  the  gallon 
of  beer  for  delivery  on  May  26,  otherwise  than  by  the  actual 
delivery  of  the  beer  to  Mrs.  Moore  on  that  date. 

It  was  contended  for  the  appellant  that  the  sale  of  the  said 
gallon  of  beer  delivered  on  May  26  to  Mrs.  Moore  took  place  at 
the  appellant's  premises  at  11,  Stanley  Street,  Burnley ;  for  the 
respondent  that  the  sale  of  the  beer,  or  a  transaction  in  the 
nature  of  a  sale,  took  place  at  Moore's  house  at  142,  High  Street, 
Kishton, 

The  Court  of  Quarter  Sessions  were  of  opinion  that  the  sale  of 
the  beer  took  place  on  the  appellant's  licensed  premises,  and 
that  the  delivery  thereof  to  Moore  at  Eishton  was  not  an  offence 
within  the  meaning  of  s.  3  of  the  Licensing  Act,  1872,  and 
quashed  the  conviction  subject  to  the  opinion  of  the  High  Court. 
If  the  Court  were  of  opinion  that  they  were  right  in  so  finding, 
the  order  quashing  the  conviction  was  to  be  affirmed ;  if  not,  the 
conviction  was  to  stand. 

BigJiam,  Q.G.  (Ferguson  with  him),  for  the  respondent.  (1) 

(1)  The  terms  "  appellant "  and  tions  of  the  parties  on  the  appeal 
"respondent"  are  used  throughout  to  quarter  sessions,  and  not  to  their 
this  report  with  reference  to  the  posi-     position  in  the  Divisional  Court. 
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The  sale  of  the  beer  did  not  take  place  at  the  appellant's  1895 
licensed  premises,  but  at  the  customer's  house,  where  it  was  in  pletts 
fact  ordered,  delivered,  and  paid  for.    The  property  in  the  beer  Q^^pg^Li 
did  not  pass  until  delivery  and  payment.    There  was  no  appro- 
priation of  any  particular  jar  to  any  particular  customer,  and  if 
a  jar  had  been  broken  in  transit  the  appellant,  and  not  the 
customer,  must  have  borne  the  loss.    Eefusal  by  the  customer 
to  accept  a  jar  might  have  afforded  ground  for  an  action  to 
recover  damages,  but  not  for  an  action  to  recover  the  price  ; 
there  was  a  mere  executory  contract  to  purchase,  which  was 
completed  by  delivery  and  payment. 

Poland,  Q.G.  ( W,  Mackenzie  with  him),  for  the  appellant.  Ad- 
mitting that  the  property  in  the  beer  did  not  pass  till  delivery, 
the  passing  of  the  property  is  not  the  proper  test  to  be  applied 
in  questions  arising  under  this  section.  The  case  is  very  similar 
to  Stretch  v.  White  (1),  where  Blackburn  J.  said  it  was  not 
necessary  to  constitute  a  sale,  under  s.  13  of  the  Markets  and 
Fairs  Clauses  Act,  1847,  that  there  should  be  a  transmutation 
of  property.  Enough  was  done  upon  the  licensed  premises  to 
amount  to  a  sale  of  the  beer  on  those  premises. 

Bigham,  Q.C.j  in  reply. 

Wills  J.  I  am  of  opinion  that  the  decision  of  quarter  sessions 
was  erroneous,  and  that  the  original  conviction  was  correct.  But 
for  the  case  of  Stretch  v.  White  (1),  which  was  decided  upon 
another  statute,  I  should  have  thought  the  present  case  too  clear 
for  argument.  The  facts  are  simple.  A  licensed  person  sends 
his  carter  to  take  orders  at  a  distance,  which  is  precisely  the 
same  thing  in  law  as  if  he  went  himself  and  took  the  orders ;  he 
selects  on  his  licensed  premises  the  goods,  in  this  case  a  jar  of 
beer,  which  he  thinks  will  answer  the  purpose ;  he  hands  the 
jar  with  others  for  other  persons  to  the  carter  and  sends  him  to 
the  premises  of  a  customer,  where  a  jar  is  delivered  and  where 
it  is  subsequently  paid  for.  There  is  no  evidence  of  any  trans- 
action at  the  licensed  place  except  the  mere  fact  that  the  goods 
were  stored  there  and  despatched  from  there:  everything  else 
took  place  at  the  customer's  house.    It  has  been  argued  that  a 

(1)  25  J.  P.  485. 
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Pletts 

V. 

Campbell. 
Wills  J. 


sale  involves  a  transmutation  of  property,  and  that  it  is  not 
complete  until  the  property  passes.  I  agree  that  a  sale  cannot 
be  completed  without  a  transfer  of  property ;  but,  without  going 
into  niceties  of  that  kind,  which  are  possibly  out  of  place  with 
reference  to  this  enactment,  it  is  plain  that  it  was  at  the  cus- 
tomer's house  that  the  material  elements  of  the  transaction  took 
place.  It  cannot  be  material  whether  the  jars,  which  when  sent 
out  were  not  appropriated  to  the  different  customers,  were  kept 
npon  the  licensed  premises,  or  whether  the  circumstances  which 
are  relied  upon  as  a  selection  of  the  goods  took  place  in  the 
cart  or  at  the  licensed  place  ;  most  certainly  what  took  place  at 
the  latter  did  not  amount  to  a  complete  appropriation  with  the 
assent  of  the  respective  purchasers  of  the  jars,  which  was  made 
either  at  the  customer's  house  or  in  the  cart.  It  cannot  be  said 
that  the  sale  was  effected  on  the  licensed  premises. 

We  have  been  pressed  with  the  case  of  Stretch  v.  White  (1),  as 
to  which  I  might  say  that  if  it  decides  what  is  suggested  it  is 
hardly  possible  that  it  should  not  have  found  its  way  into  the 
regular  reports  ;  the  report,  too,  is  unsatisfactory,  introducing  as 
it  does  a  quantity  of  conversational  matter  between  the  bench  and 
the  bar  without  any  detailed  judgment  at  the  end.  As  to  that 
decision,  there  seems  to  have  been  very  good  evidence  that  the 
sale  was  complete  by  transmutation  of  the  property  when  the 
whole  of  the  butter  was  manufactured  and  set  aside  for  delivery ; 
and  if  that  is  so  the  case  does  not  stand  in  our  way.  Acts  of 
Parliament  of  the  nature  of  the  Licensing  Acts  invariably  con- 
tain provisions  as  to  the  matters  to  which  they  relate  which  are 
very  special  in  their  nature,  and  it  is  very  often  fallacious  to 
apply  decisions  under  one  statute  to  cases  arising  under  another. 
I  cannot  think  that  this  particular  decision  is  applicable,  or  that 
we  are  bound  to  follow  it.  Upon  the  plain  words  of  the  present 
statute  I  cannot  persuade  myself  to  entertain  a  doubt. 


Weight  J.  I  am  of  the  same  opinion.  I  think  it  is  going 
too  far  to  say  that  the  word  "  sell  "  must  necessarily  mean  a  sale 
in  the  legal  sense :  it  may  be  satisfied  by  an  agreement  to  sell, 
of  which  Stretch  v.  White  (1)  is  an  illustration.  Nor  do  I  wish  to 

(1)  25  J.  P.  485. 
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say  that  a  slight  change  in  the  circumstances  might  not  make  1895 
the  whole  difference  in  the  legality  of  the  appellant's  practice ;  Pletts 
I  do  not  say  that  if  the  jars  were  addressed  or  otherwise  appro-  Campbell. 
priated  to  the  customer  before  leaving  the  licensed  premises  ^^J^j 
it  would  necessarily  make  a  difference  in  the  licence-holder's 
liability,  but  it  would  be  a  very  different  case  to  the  present.  I 
concur  with  the  judgment  of  my  brother  Wills,  that  in  an 
agreement  of  bargain  and  sale,  or  of  sale  and  delivery,  there  is 
no  sale  so  long  as  it  is  uncertain  to  what  articles  the  contract 
applies ;  here  there  is  nothing  till  the  arrival  of  the  cart  at  the 
customer's  door  and  the  selection  there  of  one  out  of  several  jars 
to  shew  a  sale  of  one  jar  more  than  of  another. 

Order  of  quarter  sessions  reversed. 

Conviction  restored. 

Solicitors  for  appellant :  E.  Clifford  Gosnell  &  Tiernay,  for 
Garnett  &  Jackson,  Burnley. 

Solicitors  for  respondent :  Ainsworth,  Sanderson  &  Eoivson, 
Blachhurn. 

— ■   Vv^  J.  B. 


LAMBTON  V.  KERR. 

Revenue — House  Duty  —  DwelUng-house  —  Exemption  —  Training  Stables  — 
48  Qeo,  3,  c.  55,  ScTied.  B,  r.  2—InhaUted  Bouse  Duty  Act,  1851 
(14  &  15  Vict,c.  S6)—Customs'.and  Inland  Revenue  Act,1878X4:l&  42  Vict, 
c.  15),  s.  13,  suh-s.  1. 

A  trainer  of  race-horses  occupied  stables  wliicli  lie  used  for  tlie  accom- 
modation of  horses  trained  by  him ;  in  one  wing  of  the  stables  were  four 
rooms  in  which  some  of  the  stable-lads  employed  by  him  slept.  Close  to  the 
stables,  but  outside  the  stable-yard,  was  a  ten-roomed  house  with  domestic 
offices  and  garden,  which  was  occupied  by  the  trainer's  "  head  lad."  The 
stables  were  included  with  the  dwelling-house  in  an  assessment  to  the 
inhabited  house  duty  : — 

Eeldj  that  the  stables  belonged  to  and  were  occupied  with  a  dwelling- 
house  within  the  meaning  of  48  Geo.  3,  c.  55,  Sched.  B,  r.  2 ;  that  they 
did  not  come  within  the  exemption  in  41  &  42  Vict.  c.  15,  s.  13,  sub-s.  1, 
in  favour  of  premises  occupied  solely^  for  the  purposes  of  a  trade  or 
business ;  and  that  the  assessment  was  therefore  right. 


Case  stated  by  Commissioners  of  Income  Tax  under  43  &  44 
Yict.  c.  19,  s.  59. 
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1895  The  appellant,  a  trainer  of  race-horses,  appealed  against  an 
Lambton  assessment  in  respect  of  inhabited  house  duty  upon  365Z.,  the 
Kerr  annual  value  of  premises  occupied  by  him  in  the  parish  of 
Newmarket  All  Saints.    The  premises  charged  consisted  of : — 

(1.)  A  dwelling-house  called  "Park  Lodge,"  occupied  by  a 
servant  of  the  appellant  occupying  the  position  of  "  head  lad." 
The  house  contained  ten  rooms,  and,  with  the  domestic  offices 
and  garden,  was  of  the  probable  annual  value  of  lOOZ. 

(2.)  Domestic  offices  and  garden  (about  one  rood)  attached  to 
the  dwelling-house. 

(3.)  About  half-an-acre  of  ground  on  the  east  side  of  the 
dwelling-house,  which  was  used  entirely  as  a  training  and 
exercising-yard,  and  which  communicated  with  the  dwelling- 
house  by  two  gateways. 

(4.)  Stables  and  saddle-rooms  in  three  ranges  on  the  north, 
south,  and  east  of  the  aforesaid  yard  respectively,  capable  of 
providing  accommodation  for  about  thirty-nine  horses.  Over 
the  stables  and  saddle-rooms  on  the  east  side  of  the  yard  there 
were  four  rooms,  in  which  sleeping  accommodation  was  provided 
for  stable-lads  employed  by  the  appellant. 

The  appellant  maintained  that  the  stables,  saddle-rooms,  and 
training-yard,  which  were  used  by  him  for  the  purposes  of  his 
business  as  a  trainer  of  horses  belonging  to  other  persons,  were 
not  assessable  to  inhabited  house  duty  notwithstanding  the  fact 
that  over  a  part  of  one  range  of  the  stables  and  saddle-rooms 
there  were  rooms  in  which  sleeping  accommodation  was  provided 
for  stable-lads.  He  further  maintained  that  it  was  the  invariable 
practice  of  the  Inland  Ee venue  to  exempt  livery -stables  even 
when  stablemen  slept  over  one  or  more  of  such  stables,  and  also 
to  exempt  stables  and  other  outbuildings  and  yards  contiguous 
to  farmhouses  in  cases  where  such  stables,  outbuildings,  and  yards 
were  used  by  the  farmer  for  the  purpose  of  carrying  on  his  farming 
business,  and  not  for  his  personal  enjoyment,  even  if  one  or  more 
farm  servants  or  labourers  had  sleeping  accommodation  over  a 
portion  of  such  stables  or  other  outbuildings ;  that  the  premises  of 
the  appellant  resembled  those  of  livery-stable  keepers  and  farmers, 
and  that  it  was  not  the  intention  of  the  legislature  in  imposing 
the  duty  to  include  such  premises  as  those  described  in  para- 
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graphs  3  and  4.    He  also  contended  that  if  it  was  considered  ^^^^ 
that  the  fact  of  there  being  sleeping-rooms  for  stable-lads  over  Lambton 
one  range  of  the  stables  and  saddle-rooms  converted  a  portion  of  kerr. 
such  stables  and  saddle-rooms  or  of  such  range  into  a  dwelling- 
house,  the  liability  to  inhabited  house  duty  assessment  should  be 
restricted  to  the  annual  value  of  such  portion  or  such  range,  and 
that  this  fact  did  not  necessarily  render  the  whole  of  the  stables, 
saddle-rooms,  and  exercising-yard  liable  to  duty. 

In  support  of  the  assessment  it  was  contended  : — 

(1.)  That  the  stables,  saddle-rooms,  and  training-yard  belonged 
to  and  were  occupied  with  the  dwelling-house  within  the  meaning 
of  48  Geo.  3,  c.  55,  Sched.  B,  r.  2. 

(2.)  That  livery-stables  occupied  with  a  dwelling-house  and 
slept  in  would  not  be  held  to  be  exempt  by  the  Inland  Revenue. 

(3.)  That  as  part  of  the  stables  and  saddle-rooms  were  used 
for  the  purpose  of  providing  sleeping  accommodation  for  stable- 
lads,  no  portion  of  the  premises  fell  under  the  exemption  in 
favour  of  business  premises  provided  by  41  &  42  Yict.  c.  15,  s.  13, 
sub-s.  1. 

The  Commissioners  were  of  opinion  that  the  premises  were 
correctly  charged  to  inhabited  house  duty,  and  confirmed  the 
assessment,  but  stated  this  case. 

Finlay,  Q.C.,  and  Seott  Fox,  for  the  appellant.  The  stables  do 
not  come  within  the  provisions  of  48  Geo.  3,  c.  55,  Sched.  B., 
r.  2,  or  of  14  &  15  Vict.  c.  36,  which  incorporates  that  schedule. 
.  Under  that  rule  the  dwelling-house  must  be  the  main  subject  of 
occupation,  and  stables  only  fall  within  it  when  they  are  acces- 
sory or  subsidiary  to  the  dwelling-house.  Here  the  stables  are 
the  main  subject  of  occupation,  and  are  not  "  occupied  with  " 
Park  Lodge  within  the  meaning  of  the  rule.  In  Young  v. 
Douglas  (1)  stables  belonging  to  a  hotel  and  occupied  in  con- 
nection with  it  were  held  to  be  properly  included  in  the  assess- 
ment ;  but  that  was  on  the  ground  that  the  hotel  was  itself  a 
dwelling-house,  and  that  the  occupation  of  the  stables  was  merely 
incidental  to  the  occupation  and  enjoyment  of  the  dwelling- 
house.  If  properly  looked  at,  that  case  is  in  the  appellant's 
(1)  1  Tax  Gas.  227 ;  7  Court  Sess.  Cas.  4tli  Series,  229. 
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1895  favour.  In  Cheape  v.  Kinmont  (1)  stables,  kennels,  and  cottages 
Lambton  belonging  to  a  bunt  committee  were  all  treated  together  for  the 
Kebb.  purpose  of  assessment,  and  it  was  held  that  the  stables  and 
kennels  were  properly  included.  The  proper  principle  is,  how- 
ever, not  so  to  treat  them,  but  to  consider  whether  the  stables 
"  belong  to  and  are  occupied  with "  the  dwelling-house  in  the 
sense  of  being  accessory  to  it. 

Secondly,  if  the  stables  fall  within  the  taxing  statute  they 
also  come  within  the  exemption  in  41  &  42  Vict.  c.  15,  s.  13, 
sub-s.  1,  of  premises  occupied  solely  for  the  purposes  of  trade 
or  business.  The  facts  shew  that  the  stables  are  really  used  for 
the  purpose  of  carrying  on  the  business  of  a  trainer  of  race- 
horses, and  it  makes  no  difference  that  for  purposes  of  con- 
venience the  stable-lads  sleep  in  one  of  the  blocks.  [They  also 
cited  Smith  v.  Petrie.  (2)] 

Banckwerts  (Sir  B,  T,  Beid,  A.-G.,  and  Sir  F,  Lockwood,  S.-G., 
with  him),  for  the  respondent.  The  correct  principle  of  assess- 
ment is  to  look  at  these  premises  as  a  whole.  It  is  clear  from 
the  schedule  to  14  &  15  Yict.  c.  36,  which  is  the  taxing  enact- 
ment, that  the  Act  was  intended  to  include  dwelling-houses  used 
partly  for  trade  purposes  and  partly  for  residence.  If  the  appel- 
lant's contention  is  correct,  s.  3  of  that  Act,  which  exempts 
market  gardens  and  nursery  grounds,  is  unnecessary ;  the  section, 
however,  proceeds  upon  the  assumption  that  nursery  grounds 
occupied  with  a  dwelling-house  were  prima  facie  assessable  to 
inhabited  house  duty.  The  stables  in  the  present  case  were 
themselves  occupied  as  a  dwelling-house  by  the  stable -lads, 
and  do  not  come  within  the  exemption  in  favour  of  premises 
used  solely  for  business  purposes.  The  stable-lads  were  not 
there  as  mere  caretakers,  and  in  any  event  there  cannot  be 
more  than  one  caretaker:  Weguellin  v.  Wayall.  (3)  [He  also 
cited  BusselVs  Case  (4) ;  Banks  v.  Glasgow  and  South  Western 
By,  Go.  (5)] 
Finlay,  Q.C.y  in  reply. 

(1)  2  Tax  Cas.  418 ;  16  Court  Sess.        (3)  14  Q.  B.  D.  838. 

Cas.  4tli  Series,  144.  (4)  1  Tax  Cas.  135;  4  Court  Sess. 

(2)  3  Tax  Cas.  155  ;  19  Court  Sess.     Cas.  4tli  Series,  1143. 
Cas.  4tli  Series,  405.  (5)  1  Tax  Cas.  325. 
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Grantham  J.    I  am  of  opinion  that  our  judgment  should  be  1895 

for  the  respondent.     The  case  was  argued  by  the  appellant'  S  Lambton 

counsel,  and  up  to  a  certain  point  by  the  respondent's,  as  if  the  k^ur. 

whole  question  turned  upon  whether  or  not  the  stables  were 

accessory  or  subsidiary  to  Park  Lodge,  and  it  appeared  to  be 

assumed  that  it  was  necessary  to  shew  that  they  were  only  an 

accessory,  because  Park  Lodge  was  liable  to  be  assessed  as  a 

dwelling-house,  and  therefore  the  stables  would  come  under  rule  2 

of  the  schedule  to  48  Geo.  3,  c.  55.    In  my  judgment,  however, 

that  is  not  the  proper  way  of  treating  the  case.   We  have  to  look 

at  the  whole  premises  together,  and  not  first  of  all  at  the  house 

independent  of  the  stables  ;  we  must  see  what  the  stables  are, 

and  what  is  the  position  occupied  by  the  house.    We  find  that 

the  stables  are  not  only  stables,  but  that  they  contain  rooms 

which  are  practically  a  dwelling-house  for  men  who  belong  to 

the  stables  and  who  work  in  them.    Therefore,  besides  the 

stables,  we  have  these  four  rooms  in  the  stables,  and  we  have  a 

separate  dwelling-house  which  is  practically  attached  to  the 

stables.    Looking,  therefore,  at  the  building  as  a  whole,  I  am 

clearly  of  opinion  that  the  case  comes  within  the  decision  in  the 

Scotch  case  of  Cheaioe  v.  Kinmont  (1),  where  it  was  held  that  in 

the  case  of  hunt  kennels  and  the  dwellings  of  hunt  servants  they 

must  all  be  looked  at  together  as  one  set  of  buildings,  although 

there  was  no  communication  between  the  dwellings  used  by  the 

hunt  servants  and  the  buildings  occupied  by  the  hounds  and 

the  other  buildings  occupied  for  the  purposes  of  the  hunt.  In 

this  case  I  think  that,  taking  all  these  buildings  together,  they 

must  be  treated  as  a  dwelling-house  with  these  stables,  and  that 

as  the  object  of  the  legislature  was  to  tax  dwelling-houses,  the 

whole  would  be  liable  to  be  taxed  unless  the  stables  could  be 

brought  within  the  exemption.    At  first  I  was  inclined  to  think 

that  they  might  be  brought  within  the  exemption  until  I  looked 

more  closely  at  the  section  which  gives  it,  when  it  appears  to  be 

clear  that  the  exemption  only  applies  to  premises  used  for  the 

purpose  of  a  trade  or  business  carried  on  for  profit,  and  in  cases 

where  no  one  lives  upon  the  premises  except  a  caretaker.  Here 

some  one  does  live  upon  these  premises  other  than  a  caretaker, 

(1)  2  Tax  Cas.  418 ;  16  Court  Sess.  Cas.  4tli  Series,  144. 
Vol.  II.  1895.  S  2 
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1895  because  the  persons  who  live  upon  the  premises  live  there  for 
Lambton  the  purposes  of  trade,  and  not  merely  for  the  purpose  of  looking 
Kerb  ^^^^^  premises ;  they  live  there  for  the  purpose  of  these 
training-stables.  Under  those  circumstances  I  think  that  Cheape 
V.  Kinmont  (1)  is  an  authority,  if  one  were  necessary  in  the 
present  case  ;  but  in  my  judgment,  for  the  reasons  I  have  given, 
under  any  circumstances  we  should  be  obliged  to  confirm  the 
assessment. 

Chaeles  J.  I  am  of  the  same  opinion.  The  first  question 
we  have  to  determine  is  whether  the  case  comes  within  the  enact- 
ment in  48  Geo.  3,  c.  55  ;  whether  the  provision  imposing  taxation 
strikes  this  case.  It  is  said  that  it  does  not,  because  these 
stables,  having  regard  to  the  facts  found  in  the  case,  cannot  be 
held  to  belong  to,  and  be  occupied  with,  any  dwelling-house. 
No  doubt  the  statute  does  make  it  necessary,  in  order  to  render 
a  stable  a  proper  subject-matter  of  assessment,  that  that  stable 
should  be  one  belonging  to  and  occupied  with  a  dwelling-house. 
I  was  struck  at  first  with  the  way  in  which  the  appellant's  case 
was  presented  to  us,  and  with  the  argument  that  that  means  a 
case  where  the  dwelling-house  is  the  principal  thing  and  the 
stable  is  strictly  accessory  to  it ;  but  upon  more  careful  conside- 
ration of  the  language  of  the  statute,  it  does  not  seem  to  me  to 
require  such  a  limited  construction.  All  that  we  have  to  ask 
ourselves  in  order  to  apply  the  section  is,  first,  whether  there 
was  a  dwelling-house  to  begin  with.  In  this  case  there  assuredly 
was  a  dwelling-house — namely,  the  dwelling-house  where  the 
head  lad  lived  ;  that  is  sufficient  to  answer  the  first  question.  I 
think  also  that  there  was  another  dwelling-house  situate  in  the 
■eastern  block  of  the  stables  themselves ;  but  quite  apart  from 
that,  there  was  undoubtedly  a  dwelling-house,  which  is  stated  to 
be  of  the  annual  value  of  lOOZ. 

Next  comes  the  question  whether  these  stables  can  be  truly 
said  to  belong  to  it,  and  to  be  occupied  with  the  dwelling-house. 
In  order  to  answer  this  question  we  must  look  at  the  whole  of 
the  statements  in  the  case ;  and  it  is  there  found  that  these 
stables  and  this  dwelling-house  were  undoubtedly  being  used  by 
(!)  2  Tax  Cas.  418;  16  Court  Sess.  Cas.  4tli  Series,  144. 
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five  persons,  servants  of  the  occupier,  four  of  whom  occupied  one  1895 
part,  and  one  occupied  the  other  part.  They  were  being  used  by  Lambton 
those  persons,  not  as  mere  caretakers,  but  for  a  common  purpose  kerr. 
— namely,  the  purpose  of  training  horses.  Therefore,  whilst  on  ^h^j 
the  one  hand  the  stables  may  be  said  to  belong  to  the  dwelling- 
house,  on  the  other  hand  the  dwelling-house  equally  belongs  to 
the  stables :  they  each  belong  to  the  other,  and  are  both  used 
for  a  common  purpose.  That  is  the  conclusion  at  which  I 
should  arrive,  apart  from  authority.  There  is,  however,  a  case 
which  is  very  like  the  present  case,  that  of  Cheape  v.  Kinmont  (1), 
where  the  Court  of  Session  held  that  the  whole  of  the  premises 
occupied  by  the  huntsman,  the  whip,  and  the  grooms  of  some 
hunt  kennels  must  be  looked  at  in  order  to  find  whether  they 
were  above  or  below  the  lowest  amount  chargeable  in  Scotland 
with  house  duty.  In  his  judgment  the  Lord  President  said  that 
there  was  a  dwelling-house  occupied  by  the  huntsman  (just  as 
in  the  present  case),  that  the  premises  were  occupied  for  one 
common  purpose,  and  therefore  they  fell  within  the  schedule  to 
the  old  Act  and  within  the  schedule  to  the  new  Act ;  and  Lord 
Shand  says  that  they  must  be  regarded  as  one  subject  for  the 
purpose  of  assessment.  Therefore,  it  seems  to  me  that  the  taxing 
provisions  do  apply  in  the  present  case. 

Then  can  any  reliance  be  placed  upon  the  exemption  in  41  &  42 
Yict.  c.  15  ?  It  is  only  necessary  to  read  carefully  the  terms  of 
the  exemption  to  see  that  it  is  inapplicable,  because  it  only  applies 
to  houses  occupied  solely  for  the  purpose  of  trade  or  business ; 
and  the  last  clause,  which  provides  that  this  exemption  shall 
take  effect  although  a  servant  or  other  person  dwells  in  the 
house  for  the  protection  thereof,  seems  to  exclude  the  case  where 
the  premises  are  occupied  not  only  for  business,  but  also  for  the 
actual  dwelling  of  persons  who  are  not  mere  caretakers,  but  who 
are  the  servants  of  the  occupier. 

Judgment  for  the  respondent. 

Solicitors  for  appellant :  Buston,  Clark  &  Huston,  for  Buston, 
NeivmarJcet. 

Solicitor  for  respondent :  Solicitor  of  Inlcmd  Bevenue, 
(1)  2  Tax  Cas.  418 ;  16  Court  Sess.  Cas.  4th  Series,  144. 

W.  J.  B. 
S  2  2 
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1895  BKOWN,  SHIPLEY  &  CO.  v,  COMMISSIONERS  OF 

INLAND  REVENUE. 

Bevenue — Stamp — MarJcetahle  Security — Promissory  Note — Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  s.  33 ;  s.  82,  suh-s.  1  (&) ;  s.  122. 

An  American  railway  company,  as  security  for  a  temporary  loan,  handed 
through  their  agents  in  England  to  the  lender  an  instrument  which  stated 
that  for  value  received  they  promised  to  pay  twelve  months  after  date  to 
the  order  of  themselves  the  amount  named  in  it.  It  also  contained  a 
statement  that  it  was  one  of  a  series,  and  was  secured  by  a  deposit  of  gold 
bonds  which  (or  a  sufficient  amount  of  their  proceeds)  were  to  be  held  in 
trust  for  the  benefit  of  the  holders  of  the  instruments.  The  instruments 
were  dealt  in  upon  the  London  Stock  Exchange,  but  were  not  officially 
quoted  there : — 

Held,  that  the  instrument  was  not  a  marketable  security  within  the 
meaning  of  s.  82,  sub-s.  1  (&),  of  the  Stamp  Act,  1891,  but  was  a  promissory 
note,  and  was  only  chargeable  with  stamp  duty  as  a  foreign  bill  of 
exchange. 

Case  stated  by  the  Commissioners  of  Inland  Revenue  under 
the  Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s.  13. 

The  instrument  chargeable  with  the  duty  was  issued  by  the 
Baltimore  and  Ohio  Railroad  Company  in  America ;  it  purported 
to  be  one  of  a  series,  and  had  been  purchased  on  the  London 
Stock  Exchange ;  it  bore  upon  it  the  certificate  of  the  appellants, 
who  are  merchants  in  the  City  of  London.  The  following  is  a 
copy  of  the  instrument : — 

"  Two  thousand  pounds  sterling. 

"Number  101.  Baltimore  Md.  18th  October,  1893. 

"  For  value  received  we  promise  to  pay  Twelve  months  after 
date  to  the  order  of  ourselves  two  thousand  pounds  sterling 
(2000Z.)  payable  with  interest  at  the  rate  of  Five  per  cent.  (5%) 
per  annum  at  the  office  of  Messrs.  Brown  Shipley  &  Company 
London,  England.  This  note  is  one  of  a  series  of  notes  amounting 
to  Four  hundred  and  fifty  thousand  pounds  sterling  which  is 
secured  by  the  deposit  of  First  Mortgage  Gold  Bonds  (principal 
and  interest  of  which  are  guaranteed  by  the  Baltimore  and  Ohio 
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Eailroad  Company)  which  bonds  or  a  sufficient  amount  of  the 
proceeds  of  them  if  sold  before  the  maturity  hereof  are  to  be  held 
in  trust  under  an  agreement  dated  7th  October  1893  made 
between  said  Eailway  Company  and  Brown  Shipley  &  Company 
for  the  benefit  of  the  holders  hereof. 

"  The  Baltimore  &  Ohio  Eailroad  Company 

"  By  Charles  F.  Mayer  President." 

Across  the  face  of  the  instrument  a  certificate  was  printed  in 
red  ink  as  follows : — 

"  We  hereby  certify  that  this  note  is  one  of  the  series  therein 
mentioned  and  is  secured  by  the  deposit  of  the  securities  described 
in  the  agreement  therein  referred  to. 

"  Brown  Shipley  &  Co." 

When  presented  to  the  Commissioners  the  instrument  had 
apon  it  a  duly  cancelled  foreign  bill  stamp  of  the  value  of  IZ. 

The  instrument  and  also  the  other  instruments  of  the  series 
were  handed  by  the  appellants  in  the  United  Kingdom  to  various 
persons  who  lent  to  the  company  the  amounts  mentioned  in  the 
said  instruments,  and  were  so  handed  to  them  as  and  for  the 
security  for  the  moneys  so  lent  and  as  a  document  of  title  in 
respect  thereof.  Instruments  of  the  series  had  been  from  time 
to  time  dealt  in  on  the  London  Stock  Exchange  ;  but  such  instru- 
ments had  never  been  quoted  officially  or  otherwise  on  the  London 
Stock  Exchange.  All  the  instruments  were  duly  paid  by  the 
appellants  at  maturity. 

The  appellants  claimed  that  the  instrument  was  chargeable 
with  stamp  duty  as  a  foreign  bill  of  exchange  or  promissory 
note. 

The  Commissioners  were  of  opinion  that  the  instrument  was  a 
marketable  security  as  described  by  s.  82,  sub-s.  1  (h)  (1)  of  the 
Stamp  Act,  1891,  and  that  as  it  was  transferable  by  delivery 
and  was  not  a  colonial  government  security  and  bore  date  after 

(1)  By  54  &  55  Vict.  c.  39,  s.  82,  which,  though  originally  issued  out  of 

sub-s.  1  (&),  marketable  securities  for  the  United  Kingdom,  is,  after  August  6, 

the  purpose  of  the  charge  of  duty  1885,  delivered  to  a  subscriber  in  the 

thereon  include  a  marketable  security  United  Kingdom, 
made  or  issued  by  a  foreign  company, 
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1895      August  6,  1885,  it  was  chargeable  under  the  head  "  Marketable 
Beowk,     Security,"  sub-head  (3)  in  the  1st  schedule  to  the  Act,  with 
Shipley  &  Co.  ^j^^  ^^^^      jq^^^  ^^^^^  yalorem  duty  of  one  shilling  for 

CoMMis-    every  101.  of  the  sum  of  2000Z.  thereby  secured,  and  they  assessed 

SIONERB  OF  *'  J  ^  J 

Inland     the  duty  thereon  accordingly. 

Eeyenue.       rjij^^  questions  for  the  opinion  of  the  Court  were — 

1.  Whether  the  instrument  was  chargeable  with  the  duty  of 
lOZ.  in  accordance  with  the  assessment  of  the  Commissioners. 

2.  If  not,  with  what  duty  it  was  chargeable. 


A.  M.  Bremner  {Finlay,  Q.C.,  with  him),  for  the  appellants. 
The  instrument  was  sufficiently  stamped  as  a  promissory  note ; 
being  a  promise  to  pay  to  the  order  of  the  makers,  it  became  a 
promissory  note  upon  indorsement.  (1)  It  comes  within  the 
definition  of  a  promissory  note  in  s.  33  of  the  Stamp  Act,  1891, 
as  a  "  document  or  writing  (except  a  bank  note)  containing  a 
promise  to  pay  any  sum  of  money,"  and  could  be  sued  upon  as 
a  promissory  note.  It  is  in  no  sense  a  security ;  it  gives  no 
charge  upon  the  property  of  the  company,  but  is  merely  an 
unqualified  promise  to  pay. 

[He  was  stopped  by  the  Court.] 

Banckwerts  {Sir  B.  T.  Beidy  A.-G.,  and  Sir  F,  LocJcwood,  S.-G.^ 
with  him),  for  the  respondents.  The  instrument  is  a  marketable 
security,  it  being  part  of  a  scheme  for  raising  money  upon 
certain  security  mentioned  in  the  instrument  itself ;  it  is  clearly 
a  contract  with  the  lender  that  a  trust  deed  exists,  and  that 
bonds  have  been  deposited  as  a  security  for  the  loan.  It  is  in 
effect  a  debenture,  though  not  so  called,  and  is  clearly  a  market- 
able security  in  fact,  if  not  within  the  meaning  of  the  statute, 
for  the  instruments  are  dealt  in  on  the  Stock  Exchange.  It  is 
within  the  definition  in  s.  122  of  a  marketable  security  as  "  a 
security  of  such  a  description  as  to  be  capable  of  being  sold  in 
any  stock  market  in  the  United  Kingdom."  It  is  not  a  pro- 
missory note,  for  a  promissory  note  must  contain  a  promise  to 
pay  money  and  nothing  more.    [He  cited  Texas  Band  and  Cattle 

(1)  It  was  stated  by  the  appellants'     instruments,  they  had  all  in  fact  been 
counsel  that,  although  the  case  was  indorsed, 
silent  as  to  the  indorsement  of  the 
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COMMIS- 

sionees  of 
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Co.  V.  Commissioners  of  Inland  Revenue  (1) ;  Limmer  Asphalte  1895 
Paving  Co.  v.  Commissioners  of  Inland  Revenue  (2) ;  Scottish  Brown, 
Mortgage  Investment  Co.  of  New  Mexico  v.  Commissioners  of  Inland  ^^^^^^^  ^ 
Revenue  (3) ;  British  India  Steam  Navigation  Co.  v.  Commis- 
sioners of  Inland  Revenue  (4) ;  Rothschild  &  Sons  v.  Commissioners 
of  Inland  Revenue  (5) ;  Yeo  v.  Bawe  (6) ;  Mortgage  Insurance 
Corporation  v.  Commissioners  of  Inland  Revenue.  (7)] 

Bremner,  in  reply.  In  the  Texas  Land  Company's  Case  (1) 
the  instrument  was  a  transfer  of  a  debenture,  and  in  the  British 
India  Steam  Navigation  Company  s  Case  (4)  it  was  upon  its  face 
three  times  called  a  debenture:  those  cases  are  therefore  dis- 
tinguishable ;  the  other  cases  are  not  in  point.  It  is  not  enough 
that  the  instrument  is  marketable  :  it  must  be  a  marketable 
"  security  "  ;  and  this  document  is  not  a  security  at  all. 

Gkantham  J.  I  am  of  opinion  that  our  judgment  should  b& 
for  the  appellants.  The  document  is,  I  think,  properly  stamped 
as  a  promissory  note,  and  need  not  bear  the  stamp  imposed  upon 
a  marketable  security.  No  doubt  there  has  been  a  long  course 
of  practice,  I  will  not  say  of  decisions,  on  the  part  of  the  com- 
missioners, shewing  that  they  have  always  claimed  the  right  to 
insist  on  having  a  document  stamped  under  the  highest  scale  of 
duty  that  it  can  bear,  and  if  a  document  may  be  regarded  in 
either  of  two  lights,  for  instance,  as  a  debenture  as  well  as  a 
promissory  note,  I  think  they  could  insist  on  its  being  stamped 
as  a  debenture.  In  the  present  case,  however,  I  think  the 
document  cannot  be  regarded  as  what  is  called  a  marketable 
security  transferable  on  the  Stock  Exchange,  so  as  to  bear  the 
higher  duty  ;  it  is  rather  a  promissory  note. 

None  of  the  cases  cited  in  argument  is  exactly  in  point  as  an 
authority  ;  the  nearest  is  that  of  British  India  Steam  Navigation 
Co.  V.  Commissioners  of  Inland  Revenue  (4),  where  the  Court  said 
that  it  was  difficult  to  say  what  the  document  really  was,  but 
that  as  it  called  itself  a  debenture  it  must  be  treated  as  one  for 


(1)  16  Court  Sess.  Cas.  4th  Series, 
69;  26  Sc.  L.  E.  49. 

(2)  L.  R.  7  Ex.  211. 

(3)  2  Tax  Cas.  165  ;  14  Court  Sess. 
Cas.  4th  Series,  98. 


(4)  7  Q.  B.  D.  165. 

(5)  [1894]  2  Q.  B.  142. 

(6)  53  L.  T.  125. 

(7)  21  Q.  B.  D.  352. 
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1895  revenue  purposes.  Lindley  J.  there  discusses  the  question  of 
Bjjown,  what  is  a  debenture ;  and  the  result  of  his  description  and  tlie 
Shipley  &  Co.  (description  given  of  it  in  other  cases  is,  that  it  may  come  under 
one  or  other  of  three  categories  :  either  a  promise  to  pay  money 
under  seal,  or  an  undertaking  to  pay  it  out  of  the  assets  of  the 
company,  or  an  undertaking  to  pay  out  of  the  assets  of  the 
company  with  a  promise  that  no  charge  shall  be  created  ranking 
prior  to  the  debenture  which  has  been  issued.  In  each  of  those 
cases  the  document  which  is  called  a  debenture  is  the  security 
for  the  money  advanced,  and  is  the  evidence  of  title  by  which  the 
holder  is  enabled  to  go  upon  the  assets  of  the  compan}^  at  large. 
Does  this  document  enable  the  holder  to  do  so  ?  Certainly  not. 
It  merely  says  that  the  company  will  pay  a  certain  sum  of 
money ;  while  in  order  to  shew  the  holder  that  they  can  really 
pay  it,  he  is  told  that  by  another  and  entirely  different  docu- 
ment, a  trust  deed,  they  had  handed  over  to  trustees  certain  gold 
bonds,  and  that  if  any  of  those  are  sold  before  the  instrument 
becomes  due  the  amount  for  which  they  have  been  sold,  to  the 
value  of  that  instrument  at  any  rate,  is  to  be  either  paid  to  the 
holder  or  to  be  retained  by  the  trustees.  Under  those  circum- 
stances this  document  is. not  the  security  which  has  secured  the 
money,  and  the  persons  who  purchase  it  on  the  Stock  Exchange 
purchase  it  on  the  faith  of  the  statement  of  this  company  that 
they  will  pay  the  2000Z.  at  the  due  date  ;  they  believe  that  the 
company  have  something  behind  them  which  will  enable  them 
to  pay  the  money.  In  the  case  to  which  I  have  already  referred 
Grove  J.  suggested  that  the  company  might  easily  avoid  the 
difficulty  in  future  by  omitting  the  word  "  debenture."  In  the 
present  case  the  appellants  have  avoided  the  difficulty  :  they  do 
not  call  the  instrument  a  debenture,  but  have  drawn  it  as  a 
promissory  note.  I  think,  therefore,  for  the  reasons  I  have 
given,  that  this  appeal  must  be  allowed. 


Chakles  J.  I  am  of  the  same  opinion.  I  think  that  this 
document  is  a  promissory  note,  and  that  any  contractual  rights 
which  it  gives  to  the  holder  it  gives  by  virtue  of  being  a  pro- 
missory note,  and  nothing  more.  It  is  alleged  that  it  is  a 
marketable  security ;  but,  except  perhaps  in  so  far  as  a  promis- 
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sory  note  may  be  described  by  the  word  "  security,"  it  is  not 
in  my  opinion  a  security  at  all,  and  not  a  marketable  security 
within  the  meaning  of  s.  82  or  s.  122  of  the  Stamp  Act, 
1891.  If  I  had  been  able  to  come  to  the  conclusion  that  the 
latter  part  of  this  document  did  constitute  some  contractual  rela- 
tion between  the  holder  of  the  note  and  the  railway  company, 
different  considerations  might  have  been  applicable ;  to  my 
mind,  however,  the  latter  part  is  nothing  more  than  a  notice  to 
the  holders  of  this  promissory  note  that  it  has  been  secured 
in  the  manner  therein  specified,  and  does  not  constitute  any 
additional  promise  on  the  part  of  the  makers. 

Keference  has  been  made  in  argument  to  various  cases ;  but  I 
do  not  think  that  any  of  them  is  decisive  of  this  case  in  favour 
of  the  Commissioners.  Among  them  was  the  case  of  Texas  Land 
and  Cattle  Co.  v.  Commissioners  of  Inland  Bevenue  (1),  in  which 
case  the  document  was  a  transfer  of  a  debenture.  A  debenture, 
although  I  do  not  know  that  it  has  ever  been  legally  defined, 
has  been  held  to  include  three  classes  of  security  :  acknowledg- 
ment of  debt  under  seal,  acknowledgment  of  debt  under  seal 
coupled  with  a  charge  upon  the  property  of  the  company  which 
gives  the  acknowledgment  (which  is  the  common  form  of  deben- 
ture), and,  lastly,  an  acknowledgment  of  debt  under  seal  coupled 
with  a  charge  upon  the  property  of  the  company  in  favour  of 
the  person  to  whom  the  acknowledgment  is  given,  and  a  further 
restriction  preventing  the  company  from  creating  a  prior  charge. 
Those  are  the  three  well-known  classes  of  debentures,  which 
are  particularly  mentioned  by  Bo  wen  L.J.  in  his  judgment  in 
English  and  Scottish  Mercantile  Investment  Co,  v.  Brunton.  (2) 
The  document  in  the  present  case  does  nothing  in  the  way  of 
giving  a  charge  on  the  property  of  the  makers,  and  is,  in  my 
judgment,  in  no  sense  a  debenture,  or  capable  of  being  properly 
described  as  one ;  the  case  of  Texas  Land  and  Cattle  Co.  v.  Com- 
missioners of  Inland  Bevenue  (1)  has,  therefore,  no  application, 
for  there  the  document  was  the  transfer  of  a  debenture,  some- 
thing which  did  create  or  transfer  a  charge  on  the  property  of 
the  company.    With  regard  to  the  case  of  British  India  Steam 

(1)  16  Court  Sess.  Cas.  4th  Series,  69  ;  26  Sc.  L.  R.  49. 

(2)  [1892]  2  Q.  B.  700. 
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Navigation  Co,  v.  Commissioners  of  Inland  Eevenue  (1),  upon  which 
so  much  reliance  was  placed,  when  the  judgments  are  carefully 
examined  it  is  plain  that  the  decision  proceeded  upon  the 
assumption  that  in  point  of  fact,  although  not  under  seal,  the 
document,  which  had  been  called  a  debenture  by  the  parties, 
ought  to  be  considered  as  a  debenture  given  by  the  one  party  to 
the  other.  Moreover,  by  the  very  terms  of  the  document  in  that 
case,  an  advantage  was  conferred  upon  the  holder — namely,  that 
by  presentation  of  the  coupons  attached  to  it  he  was  enabled, 
upon  a  particular  day,  to  obtain  payment  of  the  money  men- 
tioned in  the  coupon.  I  do  not  think,  therefore,  that  that  case 
can  be  relied  on  as  an  authority  for  our  holding  that  this 
document  is  a  marketable  security. 

I  have  not  overlooked  the  statement  in  the  second  paragraph 
of  the  special  case — that  such  documents  are  dealt  in  on  the 
Stock  Exchange ;  but  that  is  by  no  means  decisive  of  the  case, 
when  one  has  once  come  to  the  conclusion,  as  I  have  done,  that 
this  document  is  a  promissory  note  and  not  a  debenture. 


Judgment  for  the  appellants. 


Solicitors  for  appellants  :  AsTiurst,  Morris,  Crisp  &  Co, 
Solicitor  for  respondents :  Solicitor  of  Inland  Revenue, 


(1)  7  Q.  B.  D.  165. 


W.  J.  B. 
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THE  QUEEN  v,  SLADE  and  Others. 
Ex  parte  SAUNDEKS. 


1895 
'June  26. 


Justices — Practice — Conviction — Closing  Order — Limitation  of  Time — Sum- 
mary Jurisdiction  Act,  1848  (11  cfc  12  Vict.  c.  43),  s.  11 — PuUic  Health 
{London)  Act,  1891  (54  &  55  Vict.  c.  76),  s.  5,  sul-s.  9. 

The  limitation  of  six  montlis,  within  which  complaint  must  be  made, 
imposed  by  s.  11  of  the  Summary  Jurisdiction  Act,  1848,  applies  to  pro- 
ceedings for  acting  contrary  to  a  closing  order,  in  breach  of  s.  5,  sub-s.  9, 
of  the  Public  Health  (London)  Act,  1891,  and  therefore  a  conviction  for 
such  an  offence,  which  imposes  a  fine  in  respect  of  every  day  during  a 
period  exceeding  six  calendar  months,  is  bad. 

Aegument  of  an  order  nisi  calling  upon  a  metropolitan  police 
magistrate,  and  the  prosecutors,  the  Southwark  District  Board 
of  Works,  to  shew  cause  why  a  certiorari  should  not  issue  to 
bring  up  and  quash  the  conviction  of  the  defendant.  The  pro- 
secutors had  served  a  notice  on  the  defendant  calling  upon  him 
to  abate  a  nuisance  existing  on  certain  premises,  No.  75, 
Blackfriars  Eoad.  The  defendant,  not  having  complied  with 
the  notice,  was  summoned,  and  fined,  and  a  closing  order  was 
made.  Afterwards  the  defendant,  not  having  complied  with  the 
closing  order,  was  summoned  at  the  police  court  for  knowingly 
and  wilfully  acting  contrary  to  such  order,  in  breach  of  the 
Public  Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76),  s.  5, 
sub-s.  9.  (1)  The  defendant  was  convicted,  and  the  magistrate 
imposed  a  fine  of  9Z.  13s.,  being  one  shilling  a  day,  in  respect  of 
a  period  of  193  days  from  February  1  to  August  12,  1894,  inclu- 
sive, during  which  period  the  defendant  had  acted  contrary  to 
the  closing  order. 

The  order  nisi  was  applied  for  and  granted,  on  the  ground 
that  the  conviction  was  invalid,  because  by  reason  of  the  limita- 
tion of  time  prescribed  by  s.  11  of  the  Summary  Jurisdiction 

(1)  By  54  &  55  Yict.  c.  7 6,  s.  5,  or  closing  order  he  shall  be  liable  to 
sub-s.  9,  "  If  a  person  knowingly  and  a  fine  not  exceeding  40s.  a  day  during 
wilfully  acts  contrary  to  a  prohibition     such  contrary  action." 
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1895      Act,  1848  (11  &  12  Yict.  c.  43)  (1),  the  defendant  could  not  be 
The  Queen  liable  to  a  fine  in  respect  of  a  period  exceeding  six  calendar 
SlIde.  months. 

Ex  'parte 

Saundebs.  p  JDodd,  for  the  magistrate  and  the  board  of  works,  shewed 
cause.  The  conviction  is  not  necessarily  invalid,  for  the  penalty- 
imposed  is  greatly  below  the  maximum  penalty  allowed  by  the 
statute.  It  is  a  single  penalty  imposed  in  respect  of  a  continu- 
ing offence :  Beg,  v.  Catholic  Life  and  Fire  Assurance  and  Annuity 
Institution  (2)  ;  London  County  Council  v.  Worley,  (3) 

If  this  is  not  the  correct  view,  then  the  conviction  may  be 
amended  under  the  Quarter  Sessions  Act,  1849  (12  &  13  Vict, 
c.  45),  s.  7,  by  remitting  so  much  of  the  penalty  as  is  imposed 
in  respect  of  a  period  more  than  six  months  before  the  date  of 
the  conviction,  the  effect  of  which  would  be  to  reduce  the 
penalty  from  91  13s.  to  91.  2s. :  Beg.  v.  Walker.  (4) 

The  defendant  appeared  in  person  to  support  the  order,  but 
was  not  called  upon. 

Wills  J.  I  have  come  to  the  conclusion  that  this  conviction 
is  clearly  wrong.  Mr.  Saunders  was  treated  as  being  summoned, 
and  was  convicted,  for  an  offence  extending  over  a  period  of 
time  which  comprehends  eleven  days  in  respect  of  which  pro- 
ceedings are  barred  by  the  limitation  contained  in  s.  11  of  the 
Summary  Jurisdiction  Act,  1848.  We  cannot  take  the  convic- 
tion to  pieces,  so  as  to  reduce  the  penalty  by  the  amount  imposed 
in  respect  of  those  eleven  days,  and  uphold  the  remainder  of 
the  order.  In  the  present  case  the  magistrate  has  made  no 
mistake  which  can  be  the  subject  of  an  amendment  such  as  we 
have  been  invited  to  make.  Mr.  Saunders  was  convicted  in 
respect  of  the  whole  period  of  193  days,  and  the  penalty  was 

(1)  By  11  &  12  Vict.  c.  43,  s.  11,  shall  be  made  and  such  information 
"  In  all  cases  where  no  time  is  already  shall  be  laid  within  six  calendar 
or  shall  hereafter  be  specially  limited  months  from  the  time  when  the  matter 
for  making  any  such  complaint  or  of  such  complaint  or  information  re- 
laying any  such  information  in  the  spectively  arose." 
Act  or  Acts  of  Parliament  relating  to  (2)  48  L.  T.  (N.S.)  675. 
each  particular  case,  such  complaint        (3)  [1894]  2  Q.  B.  826. 

(4)  45  J.  P.  682. 
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imposed  in  respect  of  the  whole  of  that  period.  The  motion  for 
a  certiorari  was  made  and  granted  on  this  ground  only,  and  the 
conviction  must  be  quashed. 

Weight  J.  concurred. 

Conviction  quashed. 
Solicitor  for  thie  prosecution  :  B.  J.  TicTde, 

P.  B.  H. 


GREATOEEX  v.  SHACKLE.  1895 

June  24. 

County  Court — Jurisdiction — Interpleader — Action  for  Commission — Claims  

ly  different  Parties. 

The  plaintiffs,  auctioneers,  sued  the  defendant  for  35Z.  12s.,  agreed  com- 
mission, in  respect  of  the  sale  of  a  house.  A  second  firm  of  auctioneers 
claimed  25?.  from  the  defendant  for  commission  in  respect  of  the  same 
sale  of  the  same  house : — 

Held,  that  the  defendant  was  not  entitled  to  relief  by  way  of  inter- 
pleader. 

Appeals  by  the  plaintiffs,  Messrs.  Greatorex  &  Co.,  and  by- 
Messrs.  Walton  &  Lee,  from  the  order  of  the  judge  of  the 
Marylebone  County  Court  directing  a  new  trial  in  the  action  of 
Greatorex  v.  ShaeMej  which  had  been  tried  in  that  court. 

The  plaintiffs  Greatorex  &  Co.,  who  were  auctioneers,  brought 
an  action  against  the  defendant,  Mrs.  Shackle,  to  recover  the 
sum  of  35Z.  12s.  as  the  agreed  amount  of  commission  payable  to 
.  them  in  respect  of  the  sale  of  a  house  in  Inverness  Terrace.  It 
appeared  that  Messrs.  Walton  &  Lee,  who  were  also  auctioneers, 
were  making  a  claim  against  the  defendant  for  25Z.,  for  com- 
mission in  respect  of  the  same  sale  of  the  same  house.  The 
defendant  applied  ex  parte  to  the  registrar  of  the  county  court 
for  an  order  that  Walton  &  Lee  and  the  plaintiffs  should 
interplead,  and  the  registrar  made  an  order  to  that  effect,  and 
directed  that  25Z.  should  be  paid  into  court.  Notice  of  the 
interpleader  order  was  afterwards  sent  to  Walton  &  Lee,  requiring 
them  to  appear  at  the  trial  of  the  action  and  support  their  title 
as  claimants.  They  appeared  at  the  trial,  and  objected  that 
the  interpleader  order  was  wrongly  made,  and  that  they  ought 
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1895       not  to  be  made  parties  to  the  proceedings.    The  hearing  was 
Greatorex  adjourned  for  three  days.    At  the  adjourned  hearing  Walton  & 
Shackle  renewed  their  objection,  and  the  county  court  judge  made 

an  order  dismissing  them  from  the  action,  and  awarding  costs  to 
them.  The  trial  then  proceeded,  and  judgment  was  given  for  the 
plaintiffs,  Greatorex  &  Co.,  against  the  defendant,  Mrs.  Shackle, 
for  the  amount  of  their  claim.  The  defendant  afterwards  applied 
to  the  county  court  judge  for  an  order  for  a  new  trial,  and  the 
judge  acceded  to  the  application,  and  ordered  a  new  trial,  on  the 
ground  that  the  case  came  within  s.  89  of  the  Supreme  Court  of 
Judicature  Act,  1873  (36  &  37  Yict.  c.  66),  and  Order  lvii.  of 
the  Eules  of  the  Supreme  Court,  1883,  and  Order  xxvii.,  r.  13, 
of  the  County  Court  Eules,  1889,  and  therefore  the  interpleader 
order  had  been  rightly  made,  and  ought  not  to  have  been  set 
aside. 

The  plaintiffs,  Greatorex  &  Co.,  and  Walton  &  Lee,  both 
appealed  from  the  order  for  a  new  trial. 

Cagney,  for  the  plaintiffs.  This  is  not  a  case  for  interpleader, 
and  the  registrar's  order  was  wrongly  made.  The  judge  was 
right  in  setting  that  order  aside,  but  was  wrong  in  afterwards 
ordering  a  new  trial.  His  finding  at  the  trial  shews  that  the 
plaintiffs'  claim  was  valid.  The  claim  of  Walton  &  Lee  is  alto- 
gether separate  and  distinct  from  that  of  the  plaintiffs.  [He 
was  stopped.] 

Ernest  Folloch,  for  Walton  &  Lee,  was  not  heard. 

Moyses,  for  the  defendant.  The  claims  of  the  plaintiffs  and  of 
Walton  &  Lee,  being  in  respect  of  the  same  sale  of  the  same 
property,  are  claims  in  respect  of  the  same  subject-matter,  and 
the  interpleader  order  was  right.  Orders  such  as  this  are  often 
made  in  county  courts.  Probably  the  defendant  is  liable  to  one 
claim  or  the  other,  but  not  to  both.  The  order  by  which  costs 
were  awarded  to  Walton  &  Lee  is  clearly  wrong,  for,  instead  of 
appearing  at  the  trial,  if  they  objected  to  the  registrar's  order, 
they  ought  to  have  applied  to  the  judge  to  set  it  aside,  which 
would  have  been  a  cheaper  and  more  expeditious  course.  [He 
referred  to  Barnett  v.  Brown  (1)  ;  Murtagh  v.  Barry.  (2)] 

(1)  6  Times  L.  E.  463.  (2)  24  Q.  B.  D.  632. 
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Wills  J.    I  am  of  opinion  that  the  order  of  the  county  court 
judge,  directing  a  new  trial,  is  wrong,  and  must  be  set  aside. 
The  case  seems  to  me  to  be  really  unarguable.    An  ordinary 
action  for  commission  in  respect  of  the  sale  of  a  house  was 
brought  by  the  plaintiffs,  Greatorex  &  Co.,  auctioneers,  against 
the  defendant,  Mrs.  Shackle.    It  turned  out  that  Messrs.  Walton 
&  Lee,  who  were  also  auctioneers,  also  claimed  commission  from 
the  defendant  in  respect  of  the  sale  of  the  same  house.  The 
defendant  applied  for,  and  obtained,  an  interpleader  order,  ex 
parte  ;  but  before  the  action  came  on  for  hearing  Messrs.  Walton 
&  Lee  received  notice  requiring  them  to  appear  and  support 
their  title  as  claimants.     They  appeared,  and  made  the  very 
natural  objection  that  there  was  no  jurisdiction  to  make  an 
interpleader  order,  because  their  claim  and  that  of  the  plaintiffs 
were  not  the  same.    The  county  court  judge  thereupon  dismissed 
Messrs.  Walton  &  Lee  from  the  action,  and  gave  them  their 
costs.    In  so  deciding  he  was  right,  because  they  were  brought 
there  wrongly.    It  is  contended  for  the  defendant  that  Messrs, 
Walton  &  Lee  got  too  much  for  costs,  because  they  ought  not  to 
have  appeared,  but  ought  to  have  adopted  the  course  of  moving 
to  set  aside  the  interpleader  order,  which  would  have  been  less 
expensive ;  but  that  point  was  for  the  county  court  to  decide, 
or  might  have  been  raised  on  taxation ;  and  the  question  does 
not  arise  here.    The  judge,  therefore,  made  a  right  order  when 
he  dismissed  Messrs.  Walton  &  Lee  from  the  action.    Then  the 
trial  takes  place,  and  judgment  is  given  for  the  plaintiffs, 
.Greatorex  &  Co.,  against  the  defendant,  Mrs.  Shackle,  the  judge 
finding  that  there  was  a  contract  which  entitled  the  plaintiffs  to 
commission.     The  amount  of  their  claim,  for  which  they  got 
judgment,  was  S5L  12s.,  whereas  Messrs.  Walton  &  Lee  only 
claimed  to  be  entitled  to  25Z.  for  commission.    The  defendant 
asked  for  a  new  trial,  on  several  most  extraordinary  grounds, 
and  the  application  was  granted  by  the  county  court  judge,  on 
the  ground  that  the  case  came  within  s.  89  of  the  Supreme 
Court  of  Judicature  Act,  1873,  and  Order  Lvii.  of  the  Kules  of 
the  Supreme  Court,  1883,  and  Order  xxviL,  r.  13,  of  the  County 
Court  Eules,  1889,  and  therefore  the  interpleader  order  was 
rightly  made,  and  oiight  not  to  have  been  set  aside.    It  is 
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1895      contended  in  support  of  this  decision  that,  because  commission 
Gkeatorex  is  being  claimed  by  two  different  parties  in  respect  of  the  same 
Shackle.  same  house,  the  subject-matter  of  the  claims  must 

be  the  same ;  but,  as  I  have  pointed  out,  the  claims  are  wholly 
different. 

I  am  of  opinion  that  the  county  court  judge  had  no  jurisdic- 
tion to  grant  a  new  trial,  on  the  grounds  on  which  he  has  granted 
one,  and  his  order  must  be  set  aside. 

Weight  J.  I  am  of  the  same  opinion.  It  may  be  that,  if 
the  point  had  been  taken  in  the  county  court  that  Messrs. 
Walton  &  Lee  ought  not  to  get  as  much  for  costs  as  they  did 
get,  on  the  ground  that  they  ought  to  have  adopted  a  cheaper 
and  more  expeditious  mode  of  proceeding,  a  different  order  as 
to  costs  might  possibly  have  been  made ;  but  that  point  does  not 
arise  here.  On  the  main  point,  it  seems  clear  that  the  grounds 
on  which  the  county  court  judge  proceeded  can  have  no  appli- 
cation. He  appears  to  have  assumed  that,  in  all  cases  where 
two  auctioneers  claim  commission  in  respect  of  the  same  sale  of 
the  same  property,  the  subject-matter  of  the  claims  must  neces- 
sarily be  the  same.  Here  the  claims  were  not  adverse,  in  the 
sense  of  being  claims  to  the  same  money,  but  were  entirely 
different  claims.  The  registrar  was  wrong,  as  matter  of  law,  in 
granting  the  interpleader  order  on  the  materials  before  him,  and 
the  county  court  judge  had  no  jurisdiction  to  set  aside  his  own 
judgment,  on  the  grounds  on  which  he  proceeded. 

Both  appeals  allowed. 

Solicitor  for  plaintiff :  Albert  Myers. 

Solicitor  for  defendant :  Arthur  Cayley. 

Solicitors  for  Messrs.  Walton  &  Lee  :  Bell,  Brodrich  &  Gray. 

P.  B.  H. 
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[IN  THE  COURT  OF  APPEAL.] 


C.  A. 


BRACE  V.  CALDER  and  Others. 


1895 

Feb,  28  ; 
May  30. 


Master  and  Servant — Wrongful  Dismissal — Partnership^  Dissolution  of — 
Nominal  Damages. 

The  defendants,  a  partnership  consisting  of  four  members,  agreed  to 
employ  the  plaintiff  as  manager  of  a  branch  of  their  business  for  a  certain 
period.  The  plaintiff  entered  into  their  service  under  the  agreement,  but, 
before  the  period  had  expired,  two  of  the  partners  retired,  and  the  business 
was  transferred  to  and  carried  on  by  the  other  two.  The  continuing 
partners  were  willing  to  employ  the  plaintiff  on  the  same  terms  as  before 
for  the  remainder  of  the  period,  but  he  declined  to  serve  them : — 

Held,  in  an  action  for  wrongful  dismissal,  by  Lopes  and  Rigby  L.JJ., 
Lord  Esher  M.R.  dissenting,  that  the  dissolution  of  the  partnership 
operated  as  a  wrongful  dismissal  of  the  plaintiff,  but  that  he  was  only 
entitled  to  nominal  damages. 

Appeal  from  the  judgment  of  Wright  J.,  at  the  trial  before 
him  without  a  jury.    The  facts  were  as  follows  : — 

By  an  agreement  made  on  December  23,  1892,  between  the 
four  defendants,  who  were  at  that  time  carrying  on  business  in 
partnership  as  Scotch  whisky  merchants,  and  the  plaintiff,  it 
was  agreed  in  substance  as  follows  :  (1.)  that  certain  existing 
agreements  between  the  plaintiff  and  the  defendants  should  be 
cancelled ;  (2.)  that  the  plaintiff  should  during  the  term  of  two 
years,  from  November  1, 1892,  be  the  manager  of  the  office  part 
^  of  the  business  of  Scotch  whisky  merchants  then  carried  on  by 
the  defendants  in  the  city  of  London  and  the  surrounding 
districts,  and  should  receive  for  his  services,  as  from  November  1, 
1892,  the  salary  of  300Z.  payable  monthly,  together  with  all 
travelling  expenses  which  he  might  incur,  not  exceeding  25Z. 
for  each  period  of  three  months  in  each  year  of  the  engagement ; 
(3.)  that  the  plaintiff  might,  down  to  December  31,  1892,  but 
not  afterwards,  devote  so  much  of  his  time  and  attention  to  a 
business  then  carried  on  by  him  as  might  be  necessary  for 
winding  it  up,  but  should  give  until  that  date  such  reasonable 
time  and  attention  to  the  defendants'  business  as  might  be 
necessary  for  its  proper  conduct ;   (4.)  that  from  and  after 
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C.  A.      January  1,  1893,  the  plaintiff  should  give  his  whole  time  and 
1895       attention  during  business  hours  to  the  defendants'  business, 
Brace     and  should  not  during  his  engagement,  directly  or  indirectly, 
Caldek.     actively  engage  in  any  other  business,  whether  alone  or  jointly 
with,  or  as  manager,  factor,  agent,  or  clerk,  or  on  behalf  of 
any  other  person  or  firm ;  (5.)  that  the  defendants  should 
be  at  liberty  to  terminate  the  agreement  at  any  time  during 
the  said  period  of  two  years  on  giving  to  the  plaintiff  one 
calendar  month's  previous  notice  in  writing  of  their  desire 
so  to  do,  but  should  in  such  case  pay  to  the  plaintiff  a  sum 
equivalent  to  the  salary  he  would  have  received  if  he  had  been 
retained  as  manager  for  the  full  period  of  two  years  from 
November  1,  1892. 

The  plaintiff  entered  into  the  defendants'  service  under  the 
agreement,  and  continued  to  serve  them  until  May  6,  1893,  when 
the  partnership  between  the  four  defendants  was  dissolved,  and 
two  of  the  partners  retired,  the  business  being  transferred  to  the 
other  two,  who  continued  to  carry  it  on  under  the  old  firm's  name. 
JSTo  notice  of  the  dissolution  was  then  given  to  the  plaintiff,  who 
in  ignorance  of  it  continued  fo  act  as  manager  as  before  until 
the  end  of  July,  1893. 

In  a  letter  written  under  the  firm's  name  to  the  plaintiff  on 
July  26,  1893,  mention  was  made  of  a  transfer  of  the  business, 
and  on  July  28  the  plaintiff  wrote  to  the  firm  saying  that  he 
noted  from  their  letter  that  they  were  about  to  transfer  their 
business,  and  should  be  glad  to  hear  from  them  in  regard  to 
himself,  as  of  course  he  could  not  be  handed  over  as  a  chattel, 
and  that  his  contract  was  with  certain  individuals,  neither  of 
whom  he  could  release  from  their  obligations  until  the  conditions 
of  their  contract  with  him  were  fulfilled.  On  July  29  the  firm 
wrote  to  the  plaintiff  informing  him  of  the  retirement  of  two  of 
the  partners.  On  July  31  the  plaintiff  wrote  to  the  firm  stating 
that  he  had  not  consented  to  transfer  his  contract  from  its 
original  subscribers  in  any  way.  Further  correspondence  took 
place,  in  which  the  continuing  partners  asserted  their  right  to  the 
services  of  the  plaintiff  under  the  agreement  of  December  23, 
1892,  but  the  plaintiff  declined  to  recognise  their  right  to  his 
services  or  to  act  as  their  servant.    The  plaintiff  was  paid  his 
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salary  under  the  agreement  to  the  end  of  May,  1893,  but  had  not  c.  A. 
received  any  salary  since  that  time.  1895 
On  December  22, 1893,  the  plaintiff  brought  his  action  against  brace 
the  defendants.  In  the  statement  of  claim  the  plaintiff  alleged 
that  by  the  dissolution  of  partnership  on  May  6,  1893,  the 
defendants  had  made  it  impossible  for  the  plaintiff  to  serve  the 
defendants  as  agreed,  and  by  so  doing  terminated  the  agreement, 
whereby  a  sum  became  payable  by  the  defendants  to  the  plaintiff 
equivalent  to  the  salary  which  the  plaintiff  would  have  received 
if  he  had  been  retained  as  manager  for  the  remainder  of  the  full 
agreed  period  of  two  years.  Alternatively  the  plaintiff  claimed 
that,  if  the  agreement  was  not  terminated  as  aforesaid,  the  same 
was  valid  and  subsisting,  and  that,  having  always  been  ready  and 
willing  to  perform  his  part  of  the  said  agreement,  he  was  entitled 
to  be  paid  his  salary  under  the  agreement  up  to  the  time  of 
action  brought.  By  way  of  further  alternative,  he  alleged  that 
the  matters  before  stated  were  a  breach  of  the  agreement  whereby 
the  plaintiff  lost  the  amount  of  the  agreed  salary  from  the  date 
of  the  said  breach  to  the  end  of  the  agreed  period,  and  that  by 
reason  of  that  breach  the  plaintiff  became  entitled  to  the  said 
amount  as  and  by  way  of  liquidated  damages,  or  alternatively 
to  damages. 

The  learned  judge  gave  judgment  for  the  defendants  on  the 
ground  that  the  change  of  the  firm  did  not  operate  as  a  breach 
of  the  contract  by  the  defendants  to  employ  the  plaintiff,  and 
the  plaintiff  was  bound  under  the  agreement  to  continue  serving 
the  continuing  partners. 

Feb.  28.  Cod,  Q.C,  and  Clavell  Salter,  for  the  plaintiff.  The 
four  defendants  jointly  contracted  with  the  plaintiff  that  he 
should  serve  them  in  their  business  for  a  period  of  two  years 
from  November  1,  1892.  By  dissolving  partnership  and  ceasing 
to  carry  on  that  business  the  defendants  broke  that  contract 
and  prevented  the  plaintiff  from  serving  in  pursuance  of  it, 
which  he  was  always  ready  and  willing  to  do.  The  plaintiff  was 
not  bound  under  the  contract  to  serve  the  continuing  partners. 
If  he  had  consented  to  serve  them,  it  would  have  been  a  service 
under  new  masters  in  a  new  business.    There  would  have  been 

T  2  2 


256 


QUEEN'S  BENCH  DIVISION. 


[1895] 


0.  A.      in  truth  a  novation  of  the  contract,  that  is  to  say,  a  new  contract 
1895      in  substitution  for  the  old  one.    Having  regard  to  the  nature 
j3r^ce     of  this  contract  the  plaintiff  is  entitled  under  it  to  recover  the 
Dalder     ai^ouiit  of  the  salary  which  he  would  have  earned  if  he  had  con- 
tinued to  serve  for  the  remainder  of  the  two  years.   The  plaintiff 
was  giving  up  an  existing  business  of  his  own,  and  it  is  sub- 
mitted that,  having  regard  to  the  terms  of  the  contract  and 
especially  clause  5,  the  intention  was  that  the  defendants  should 
either  employ  the  plaintiff  for  the  full  period  of  two  years  at  a 
certain  salary,  or,  if  they  did  not,  should  at  any  rate  pay  him 
his  salary  for  that  period. 

[LoED  EsHEK  M.R.  Clause  5  applies  only  if  notice  was  given 
under  it.] 

Secondly,  it  is  contended  in  the  alternative  that,  if  the  dis- 
solution of  partnership  is  not  to  be  treated  as  a  dismissal  of  the 
plaintiff,  the  contract  still  subsisted,  and  the  plaintiff  is  entitled 
to  his  salary  from  the  end  of  May,  1893,  up  to  the  date  of  action 
brought.  He  actually  served  till  the  end  of  July  not  knowing 
of  the  change  of  the  firm,  and  was  always  ready  and  willing  to 
serve  the  four  partners.  Thirdly,  it  is  contended  that  the 
dissolution  of  partnership  operated  as  a  wrongful  dismissal  of 
the  plaintiff,  for  which  he  is  entitled  at  any  rate  to  nominal 
damages.  [They  cited  Tasker  v.  Shepherd  (1) ;  Lloyd  v.  Black - 
hum.  (2)] 

Willis,  Q.C.,  and  T.  Willes  Chitty,  for  the  defendants.  With 
regard  to  the  suggestion  that  the  plaintiff  is  entitled  to  salary 
for  the  two  months  prior  to  the  end  of  July,  he  did  not  shape  his 
claim  in  that  way  either  in  the  statement  of  claim  or  at  the  trial, 
and  ought  not  to  be  allowed  to  do  so  now.  His  claim  was  that 
he  was  entitled  to  the  whole  amount  of  his  salary  for  the 
remainder  of  the  two  years.  Clause  5  of  the  agreement  is 
inapplicable,  for  no  notice  was  ever  given  under  it.  The  sole 
question  really  is  whether  there  was  a  wrongful  dismissal  of  the 
plaintiff  by  the  defendants,  and,  if  so,  to  what  damages  he  is 
entitled.  There  are  two  views  of  the  case,  in  either  of  which 
the  plaintiff  fails.  Either  the  contract  to  employ  was  conditional 
on  the  business  of  the  partnership  continuing  to  be  carried  on, 
(1)  6  H.  &  N.  575.  (2)  9  M.  &  W.  363. 
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and  there  was  no  undertaking  to  continue  the  business:  [They  O.A. 
cited  in  support  of  this  contention  TasJcer  v.  Shepherd  (1)  ;  Asp-  1895 
din  V.  Austin  (2) ;  Bhodes  v.  Forwood  (3) ;  Stirling  v.  Maitland  (4) ;  beace 
Eamhjn  dt  Co.  v.  Wood  &  Go.  (5) ;  In  re  English  and  Scottish  Q^^^^p^ 
Marine  Insurance  Co.,  Ex  parte  Maclure  (6)]  :  or,  alternatively,  the 
service  was  not  put  an  end  to,  and  the  contract  continued  unbroken 
notwithstanding  the  dissolution.  The  defendants  never  assumed 
to  dismiss  the  plaintiff,  and,  if  he  had  been  ready  and  willing 
to  serve  the  continuing  partners  after  the  dissolution,  as  it  is 
submitted  he  ought  to  have  done,  he  would  have  been  entitled 
to  his  salary  as  against  all  four  defendants.  The  contract  is 
really  that  he  shall  be  employed  for  a  certain  time  to  serve  in  a 
certain  business.  It  cannot  be  that  because  one  partner  in  a 
firm  retires  there  is  a  wrongful  dismissal  of  all  the  servants  of 
the  firm.  The  business  is  substantially  the  same  after  the 
dissolution  as  it  was  before.  The  continuing  partners  were  for 
this  purpose  authorized  by  the  retiring  partners  to  continue  to 
carry  it  on.  The  plaintiff  was  not  entitled  to  refuse  to  take  any 
orders  except  from  all  the  four  partners.  The  employers  can 
give  instructions  through  any  person  to  their  servant.  The 
plaintiff  would  have  been  bound  under  the  agreement  before  the 
dissolution  of  partnership  to  take  orders  from  the  two  partners 
who  afterwards  continued  to  carry  on  the  business ;  and  in  the 
same  way  he  was  under  the  agreement  bound  to  obey  their 
orders  after  the  dissolution.  He  refused  to  do  so,  and  therefore 
he  was  not  ready  and  willing  to  perform  his  part  under  the  agree- 
ment. If  he  had  been,  he  would  have  been  entitled  as  against 
all  the  four  defendants  to  performance  on  their  side.  [They 
cited  on  this  point  Bolhin  v.  Foster  (7) ;  Hohson  v.  Coivley.  (8)] 
Assuming,  however,  that  there  was  a  wrongful  dismissal  of  the 
plaintiff,  at  the  most  he  is  only  entitled  to  nominal  damages, 
because  in  estimating  the  damages  for  a  wrongful  dismissal  the 
fact  that  the  plaintiff  might  have  obtained  other  employment 
must  be  taken  into  consideration ;  and  here  it  is  proved  that  the 


(1)  6  H.  &  N.  575. 

(2)  5  Q.  B.  671. 

(3)  1  App.  Cas.  256. 

(4)  5  B.  &  S.  840. 


(5)  [1891]  2  Q.  B.  488. 
(G)  L.  R.  5  Ch.  737. 

(7)  1  C.  &  K.  323. 

(8)  27  L.  J.  (Ex.)  205. 


258  QUEEN'S  BENCH  DIVISION.  [1895] 

plaintiff  could  have  had  employment  on  the  same  terms  from 
the  new  firm  and,  if  he  had  accepted  it,  he  would  have  suffered 
no  damage. 

Clavell  Salter^  in  reply. 

Cur,  adv.  vult. 

May  30.  Lord  Esher  M.K.  In  this  case  the  plaintiff  had 
agreed  with  the  defendants,  a  firm  consisting  of  four  partners, 
that  he  should  serve  them  in  their  business  for  a  term  of  two 
years.  Before  the  two  years  had  expired  two  of  the  partners 
retired,  the  two  other  partners  continuing  to  carry  on  business. 
Thereupon  the  defendants  offered  to  the  plaintiff  that  he  should 
serve  the  new  firm  for  the  remainder  of  the  two  years  upon  the 
same  terms  and  at  the  same  rate  of  remuneration  as  before.  He, 
however,  said  that  the  new  firm  were  not  the  masters  he  had 
contracted  to  serve,  and  he  declined  to  serve  them,  which  I 
apprehend  he  had  a  right  to  do.  He  thereupon  brought  this 
action.  It  was  argued  in  the  end  that  the  plaintiff  was  entitled 
to  damages  as  for  a  wrongful  dismissal.  It  was  also  suggested 
that  there  was  a  contract  to  employ  the  plaintiff  for  a  period  of 
two  years,  and  to  pay  him  wages  for  that  period,  which  had  been 
broken.  The  plaintiff  did  in  fact  serve  for  a  period  of  two 
months  after  the  old  firm  was  dissolved,  and  he  has  been  paid 
no  wages  in  respect  of  that  service.  Bat  the  plaintiff  did  not 
bring  the  action  in  respect  of  that,  and  did  not  rest  his  case  at 
the  trial  upon  it.  If  he  had  shaped  his  claim  in  that  way,  it  is 
obvious  that  the  defendants  would  have  been  allowed  to  pay 
money  into  court  to  meet  that  claim.  It  appears  to  me  that, 
for  the  purposes  of  the  present  appeal,  the  Court  ought  not  to 
take  any  notice  of  that  service  for  two  months,  though  I  under- 
stand from  what  was  said  during  the  argument  that  the  defend- 
ants are  willing  to  pay  the  plaintiff  in  respect  of  it.  With 
regard  to  the  claim  for  wrongful  dismissal,  the  defendants  did 
not  assume  to  dismiss  the  plaintiff.  What  they  did  was  to  alter 
the  constitution  of  the  firm.  The  old  firm  ceased  to  carry  on 
its  business,  and  the  business  became  that  of  the  new  firm.  For 
the  present  purpose  it  is  just  the  same  as  if  the  firm  had  simply 
ceased  to  carry  on  business.    The  question  is  whether  that 
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amounted  to  a  wrongful  dismissal  of  the  plaintiff.  In  my  o.A. 
opinion  it  did  not,  and  I  think  the  authorities  support  that  1895 

view.    There  is  no  dismissal  in  such  a  case  in  the  ordinary  -brace 

sense  of  the  term.    It  is  simply  that  the  firm  ceases  to  carry  on  q^lder 

business,  it  mierht  be  for  the  very  valid  reason  that  the  business   

'  °  .  LordEsherJVI.R. 

could  not  be  carried  on  except  at  a  loss.  I  do  not  think  that 
is  a  wrongful  dismissal.  It  does  not  appear  to  me  that  there  is 
any  contract  on  the  part  of  the  employers  that  they  will  carry 
on  the  business.  There  is  no  express  stipulation  in  this  con- 
tract that  the  defendants  will  carry  on  the  business  to  the  end 
of  the  period  mentioned,  and  I  do  not  think  that  any  such 
stipulation  can  properly  be  implied,  because  the  Court  has  no 
right  to  imply  a  stipulation,  unless  it  is  perfectly  clear  to  every 
reasonable  man  that  such  a  stipulation  is  what  both  parties 
must  have  intended.  I  do  not  think  it  is  true  to  say  that  the 
employers  intended  to  undertake  to  carry  on  their  business 
although  it  should  be  at  a  dead  loss.  I  am  therefore  of  opinion 
that  the  plaintiff  was  not  entitled  to  recover  as  for  a  wrongful 
dismissal.  But  it  was  argued  alternatively  that  there  was  a 
breach  of  a  contract  that  the  plaintiff  should  be  employed  and 
paid  for  two  years,  and  he  is  therefore  entitled  to  succeed  as 
upon  a  breach  of  that  contract.  Assuming  that  there  was  such 
a  breach  of  contract,  I  think  it  is  obvious  that  in  estimating  the 
damages  for  it  the  possibility  of  the  plaintiff's  getting  other 
employment  equally  good  for  the  remainder  of  the  two  years 
must  be  taken  into  account.  In  this  case  it  appears  that  he 
could  have  got  such  employment :  and  therefore,  if  there  is 
such  a  contract  as  is  alleged  and  a  breach  of  it,  the  damages  are 
only  nominal.  In  my  opinion,  however,  there  is  no  breach  of 
any  such  contract.  The  contract  is  that  the  defendants  will 
employ  the  plaintiff  as  their  servant  in  the  business  for  the 
period  of  two  years,  but  there  is  no  undertaking  in  the  contract 
that  they  will  continue  to  carry  on  the  business.  The  breach  of 
contract  relied  on  must  be  that  they  did  not  carry  on  the  business 
for  the  period  of  two  years.  But  they  never  undertook  to  carry 
it  on.  The  real  contract,  in  my  opinion,  is  that  they  will 
employ  the  plaintiff  for  the  time  mentioned  as  their  servant  in 
the  business,  if  they  carry  it  on.    If  they  do  not  carry  it  on, 
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0.  A.  there  is  no  service  for  him  to  perform.  The  contract  is  not  for 
18H5  payments  to  be  made  to  him  independently  of  service  but  as 
Brace  wages  for  service  in  the  business.  The  business  ceasing  to  be 
carried  on  there  is  no  service  for  him  to  perform. 

In  my  opinion,  whether  the  case  be  put  as  one  of  wrongful 
dismissal  or  as  breach  of  a  contract  such  as  I  have  mentioned, 
the  plaintiff  has  no  cause  of  action,  and  therefore  the  judgment 
in  favour  of  the  defendants  is  right,  and  this  appeal  should  be 
dismissed.  As,  however,  my  learned  brothers  are  of  opinion 
that  the  judgment  should  be  entered  for  the  plaintiff  for  nominal 
damages,  the  appeal  will  be  allowed,  but  without  costs  either  in 
this  Court  or  in  the  Court  below. 


Lopes  L.J.  This  is  a  case  of  some  difficulty,  and  it  appears  to 
me  to  be  material  to  refer  briefly  to  the  terms  of  the  agreement 
between  the  plaintiff  and  the  defendants.  By  the  terms  of  that 
agreement  the  plaintiff  was,  for  the  term  of  two  years  from 
November  1,  1892,  to  be  the  manager  of  the  office  part  of  the 
business  of  Scotch  whisky  merchants,  carried  on  in  the  city  of 
London  and  surrounding  districts  by  the  defendants,  who  were 
a  firm  consisting  of  four  partners,  and  he  was  to  receive  for  his 
services  as  and  from  November  1,  1892,  the  salary  of  300Z. 
payable  monthly,  together  with  all  travelling  expenses  incurred 
by  him  not  exceeding  25Z.  for  each  period  of  three  months  in  each 
year  of  the  engagement.  It  was  provided  by  clause  5  of  the 
agreement  that  the  employers  should  be  at  liberty  to  terminate 
the  agreement  at  any  time  during  the  period  of  two  years  on 
giving  to  the  plaintiff  one  calendar  month's  previous  notice  in 
writing  of  their  desire  so  to  do,  but  should  in  such  case  pay  to 
him  a  sum  equivalent  to  the  salary  he  would  have  received  if 
he  had  been  retained  as  manager  for  the  full  period  of  two  years 
from  November  1,  1892.  Before  the  two  years  for  which  the 
agreement  was  to  last  had  expired,  two  of  the  partners  retired, 
the  other  two  continuing  to  carry  on  business.  Till  July,  1893, 
the  plaintiff  continued  to  act  as  manager,  not  knowing  of  the 
change.  The  continuing  partners  were  then  willing  to  retain 
him  in  their  service  on  the  same  terms  as  before  ;  but  he  declined 
to  serve  them.    The  plaintiff  claims  in  this  action  his  whole 
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salary  for  the  remainder  of  the  period  of  two  years  mentioned  0.  A. 
in  the  agreement.  The  question  is,  what  was  the  effect  of  the  1895 
dissolution  of  partnership?  Did  it  operate  as  a  wrongful  dis-  bbace 
missal  of  the  plaintiff  or  a  breach  of  the  contract  between  the  q^lder 
plaintiff  and  the  defendants  ?  There  is  authority  to  the  effect 
that  by  the  death  of  one  of  a  firm  of  masters  the  servant  is 
discharged  unless  the  contrary  is  stipulated  by  the  terms  of  the 
contract:  see  Hoey  v.  McEwan  (1)  and  lasher  v.  Shepherd.  (2) 
I  express  no  opinion,  however,  on  the  question  what  effect  the 
death  of  one  of  the  partners  would  have  had.  What  took 
place  here  was  that  there  was  a  dissolution  of  partnership 
by  reason  of  the  retirement  of  two  of  the  partners,  and  the 
business  was  transferred  to  the  other  two  who  continued  to 
carry  on  business.  That  seems  to  me  a  stronger  case  than  that 
of  the  death  of  a  partner,  and,  according  to  my  view,  it  con- 
stituted either  a  wrongful  dismissal  of  the  plaintiff  or  a  breach 
of  the  contract  to  employ  him  for  two  years.  I  do  not  know 
that  it  matters  much  for  the  purposes  of  this  case  in  which  way 
it  is  put.  There  is  nothing  in  this  agreement  which  indicates 
that  in  any  event,  except  that  mentioned  in  clause  5,  the 
employment  was  not  to  be  for  the  period  of  two  years.  On  the 
contrary,  the  provision  contained  in  clause  5  of  the  agreement 
appears  to  me  strong  to  shew  that  there  was  an  express  agreement 
to  employ  the  plaintiff  for  two  years.  It  appears  to  me  therefore 
that  the  plaintiff  was  discharged  by  the  defendants  and  was 
entitled  to  damages  either  on  the  ground  that  he  was  wrongfully 
discharged,  or  that  there  was  a  breach  of  a  contract  to  employ 
him  for  two  years.  But,  in  estimating  the  damages,  it  must  be 
taken  into  consideration  that  the  continuing  partners  were 
willing  to  keep  him  on  in  their  service  till  the  end  of  the  two 
years  at  the  same  salary  as  before ;  but  he  declined  to  serve 
them,  and  therefore  it  was  his  own  fault  that  he  suffered  any 
loss.  Consequently,  the  damages  resulting  from  the  breach  of 
contract  would  be  nominal.  It  is  true  that,  as  the  Master  of  the 
Eolls  has  pointed  out,  he  did  continue  to  serve  till  the  end  of 
July,  and  would  have  been  entitled  to  claim  for  that  service ;  but 
the  action  was  not  brought  in  respect  of  that.  If  it  had  been, 
(1)  5  Court  Sess.  Cas.  3rd  Serie?,  814.  (2)  6  H.  &  N.  575. 
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C.  A.      the  defendants  might  have  paid  into  court  a  sum  sufficient  to 
1895      cover  that  claim.    Therefore  I  do  not  think  that  the  plaintiff  is 
Bkace     entitled  now  to  avail  himself  of  it.    In  the  result  I  am  of  opinion 
Calder.  there  was  a  breach  of  the  agreement ;  but  the  plaintiff  is 

only  entitled  to  nominal  damages  in  respect  of  it,  because  in 
point  of  fact  he  did  not  suffer  any  loss  through  it;  and  the 
appeal  must  therefore  be  allowed  and  judgment  entered  for  the 
plaintiff,  but  only  for  nominal  damages,  and  with^  the  result  as 
to  costs  mentioned  by  the  Master  of  the  Eolls. 

KiGBY  L.J.  read  the  following  judgment:— In  this  case  the 
plaintiff  entered  into  an  agreement  on  December  23,  1892,  with 
the  defendants,  who  were  then  partners  in  a  business  of  whisky 
dealers,  to  act  as  their  agent  for  a  term  of  two  years  as  from 
November  1  of  that  year  at  a  fixed  salary  of  300Z.  a  year ;  and 
there  was  a  clause  entitling  the  employers  to  determine  the  agree- 
ment altogether  before  the  expiration  of  the  two  years  on  giving  a 
month's  notice  and  paying  the  unpaid  amount  of  his  agreed  salary 
for  the  unexpired  residue  of  the  two  years'  term.  If  that  clause 
had  been  acted  upon  the  agreement  would  have  been  brought 
entirely  to  an  end,  and  the  plaintiff  would  have  had  no  cause  of 
complaint.  What  took  place  was  that,  before  the  expiration  of 
the  two  years'  term,  that  is  to  say  on  May  6, 1893,  the  partnership 
between  the  four  defendants  was  put  an  end  to  and  the  business 
transferred  to  two  of  them,  who  continued  to  carry  on  a  business 
under  the  same  firm  name.  No  notice  of  this  dissolution  of 
partnership  was  given  to  the  plaintiff,  and  he  continued  to  act  as 
agent  in  the  business  as  he  had  done  before,  until  the  end  of 
July,  1893.  In  a  letter  of  July  26  from  the  firm  of  Alexander  & 
Macdonald,  which  was  the  old  firm's  name,  mention  is  made 
of  a  transfer  of  the  firm's  business.  In  a  letter  of  July  28  the 
plaintiff  says  that  he  shall  be  glad  to  hear  in  regard  to  himself, 
as  he  cannot  be  handed  over  as  a  chattel,  and  adds  that  his 
contract  was  with  certain  individuals,  neither  of  whom  he  can 
release  from  their  obligations  until  the  conditions  of  their  con- 
tract with  him  are  fulfilled.  On  July  29  the  firm  write  to  the 
plaintiff,  giving  express  notice  of  the  retirement  of  two  of  the 
defendants  from  the  partnership,  and  the  plaintiff  replies  by 
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stating  that  he  has  not  consented  to  transfer  his  contract  from      o.  A. 
its  original  subscribers  in  any  way.    Further  correspondence  1895 
then  took  place  in  which  the  two  transferees  of  the  business  brace" 
insisted  on  their  right  to  the  services  of  the  plaintiff  under  q^ldeb 
the  agreement  of  December  23,  whilst  the  plaintiff  refused  to 
recognise  their  right  to  claim  such  services,  and  declined  to  act 
as  the  agent  of  the  two  transferees. 

The  question  now  arises  as  to  the  rights,  if  any,  of  the 
plaintiff. 

Numerous  cases  were  cited  with  reference  to  the  construction 
of  the  agreement ;  but  in  the  result  I  am  of  opinion  that  the 
only  principle  to  be  derived  from  them  is  that  the  contract  is 
to  be  construed  according  to  its  express  terms,  and  that  no  term 
is  to  be  implied  which  is  not  rendered  reasonably  necessary  to 
carry  out  the  plain  intention  of  the  parties.  In  accordance  with 
this  principle  it  seems  to  me  impossible  to  imply  a  term  that  the 
partnership  business  shall  be  conducted  by  the,  partners  during 
the  two  years'  term.  On  the  other  hand,  I  think  it  equally 
impossible  to  imply  a  term  that  the  employers  may  get  rid  of 
their  contract  by  a  simple  dissolution  of  partnership,  or  that  the 
contract  implies  that,  in  the  event  of  the  retirement  of  any  of 
the  employers,  which  retirement  altogether  puts  an  end  to  the 
existing  partnership,  the  defendants'  contract  may  be  transferred 
to"  the  new  partnership  formed  to  continue  the  business.  A  con- 
tract to  serve  four  employers  cannot  without  express  language 
be  construed  as  being  a  contract  to  serve  two  of  them.  In 
my  judgment  the  dissolution  of  the  partnership  operated  as  a 
dismissal  of  the  plaintiff  not  authorised  by  law.  The  clause  as 
to  dismissal  on  a  month's  notice  not  having  been  acted  upon, 
the  plaintiff  cannot  recover  as  liquidated  damages  the  unpaid 
part  of  his  salary  for  the  two  years'  term.  On  the  other  hand, 
the  defendants  are  liable  to  him  for  the  usual  damages  for  a 
dismissal  without  due  cause.  The  plaintiff  brought  his  action 
on  December  22,  1893,  before  the  two  years'  term  came  to  an 
end.  In  my  judgment  the  defendants  are  entitled  in  mitiga- 
tion of  damages  to  put  forward  the  offer  of  an  engagement 
on  the  same  terms  made  by  the  continuing  partners.  I  see 
nothing  in  the  evidence  to  shew  that  this  in  a  pecuniary  sense 
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0.  A.  would  have  been  of  a  less  value  to  him  than  his  engagement 
1895  to  serve  the  four  defendants.  So  far  it  would  seem  that 
^^^^E  plaintiff's  damages  would  be  nominal.    He  did,  no  doubt, 

actually  continue  to  render  services  until  the  end  of  July,  and, 
as  his  salary  had  only  been  paid  up  to  the  end  of  May,  he  would 
be  entitled  to  the  amount  of  two  months'  salary,  which  at  the  rate 
of  300Z.  a  year  would  be  50Z.  But  I  quite  agree  that  that  was  not 
the  way  in  which  he  shaped  his  case.  He  framed  his  claim  on 
a  wrong  construction  of  the  contract,  and,  if  he  had  limited  it  to 
50Z.,  the  whole  of  the  cost  of  this  litigation  would  probably  have 
been  rendered  unnecessary.  I  therefore  concur  in  the  view  of 
Lopes  L.J.  that  the  appeal  should  be  allowed  and  judgment 
entered  for  the  plaintiff  for  nominal  damages,  and  that  there 
should  be  no  costs  either  of  the  appeal  or  in  the  Court  below. 

Appeal  allowed. 

Solicitor  for  plaintiff:  TF.  H.  Dale, 
Solicitors  for  defendants :  Hatchett- Jones  &  Co, 

E.  L. 


[IN  THE  COURT  OF  APPEAL.] 

In  re  NOETH. 
Ex  parte  HASLUOK. 

Banjivuptcy — Act  of  Banlirux>tcy — Computation  of  Time — Bankruptcy  Act, 
1890  (53  &  54  Vict.  c.  71),  s.  1. 

By  the  Bankruptcy  Act,  1890,  s.  1,  a  debtor  commits  an  act  of  bank- 
ruptcy if  execution  against  him  has  been  levied  by  seizure  of  his  goods, 
and  the  goods  have  been  held  by  the  sheriff  for  twenty-one  days : — 

Held,  that  the  sheriff  must  hold  the  goods  for  twenty-one  whole  days,  in 
the  computation  of  which  the  day  on  which  the  seizure  is  made  is  to  be 
excluded. 

Appeal  from  the  decision  of  Vaughan  Williams  J.  upon  an 
application  by  the  trustee  in  bankruptcy  for  an  order  calling 
upon  the  execution  creditor  and  his  solicitor  to  pay  over  to  the 
trustee  the  proceeds  of  an  execution  against  the  bankrupt's  goods, 
on  the  ground  that  at  the  time  of  the  sale  they  had  notice  of  a 
prior  act  of  bankruptcy  on  the  part  of  the  bankrupt.    The  facts 
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are  fully  set  out  at  the  commencement  of  the  judgment  of  C.A. 

Vaughan  Williams  J.  3895 

In  re 

1894.  Dec.  3,  4.    Cooper  Willis,  Q.C.,  and  C,  Hyde,  for  the  North. 

trustee  Ex  parte 

irubiee.  Hasluck. 

Beed,  Q.G.,  and  Bingwood,  for  the  execution  creditor. 

Cur.  adv.  vult. 


1895.  March  19.  Vaughan  Williams  J.  The  question  in 
this  case  is  whether  the  execution  creditor  is  entitled  to  retain 
as  against  the  trustee  in  bankruptcy  a  sum  of  money  which  he 
received  under  an  execution  levied  on  the  bankrupt's  goods. 
The  trustee  also  claims  to  be  entitled  to  recover  the  sum  of 
money  thus  received  from  Mr.  Foster  (the  solicitor  of  the  execu- 
tion creditor),  who  paid  over  the  money  to  his  client.  The 
execution  creditor  obtained  judgment  on  May  19,  1893,  and  the 
fi.  fa.  was  delivered  to  the  sheriff  on  the  same  day.  The  sheriff, 
however,  did  not  in  fact  go  into  possession  until  June  27.  After 
possession  was  taken  a  summons  was  taken  out  for  leave  to  sell 
by  private  contract,  and  an  order  was  made  authorizing  such 
sale.  The  purchase-money  thereunder  was  paid  to  the  sheriff  on 
July  18,  and  on  the  same  day  he  went  out  of  possession.  The 
sheriff  retained  the  money  so  paid  for  fourteen  days  in  com- 
pliance with  s.  11  of  the  Bankruptcy  Act,  1890,  and  in  August 
Mr.  Foster  (the  solicitor  of  the  execution  creditor)  received  from 
the  sheriff  1028Z.  3s.,  being  the  amount  of  the  levy,  costs,  and 
interest  due  to  the  execution  creditor.  Mr.  Foster,  after  de- 
ducting the  amount  of  his  charges,  paid  the  balance,  amount- 
ing to  lOllZ.  3s.,  to  the  execution  creditor.  In  fact,  the  sheriff 
received  notice  on  July  19  that  two  petitions  had  been  filed 
against  the  debtor ;  but  he  gave  no  notice  of  this  to  the  execution 
creditor  or  his  solicitor ;  and  I  find  that  neither  the  execution 
creditor  nor  Mr.  Foster  had  any  notice  of  the  filing  of  the  said 
petitions  at  the  time  of  completion  of  the  execution  by  seizure 
and  sale,  nor  of  any  other  act  of  bankruptcy,  unless  an  act  of 
bankruptcy  was  committed  by  the  sheriff  holding  the  goods 
seized  under  the  levy  for  twenty-one  days.  The  sale  itself  was 
of  course  an  act  of  bankruptcy ;  but  as  such  act  of  bankruptcy 
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dates  from  the  completion  of  the  sale,  it  does  not  override  the 
title  of  the  execution  creditor,  because  it  is  not  an  available  act 
of  bankruptcy  at  the  time  of  the  completion  of  the  execution. 
On  December  13  a  receiving  order  was  made  against  the  debtor 
on  the  petition  presented  on  June  14,  which  was  followed  by- 
adjudication  on  January  26,  1894. 

It  becomes  under  these  circumstances  all-important  to  ascer- 
tain whether  there  was,  in  fact,  a  holding  by  the  sheriff  for 
twenty-one  days  prior  to  the  sale.  If  there  was,  it  seems  to  me 
that  neither  the  execution  creditor  nor  his  solicitor  can  be  heard 
to  say  that  they  had  not  notice  of  such  possession  and  the  act  of 
bankruptcy  thereby  constituted.  Whether  there  was  or  was  not 
possession  for  twenty-one  days  depends  upon  what  is  the  proper 
mode  of  computation  of  time.  There  seems  no  doubt  that  by 
the  common  law  when  an  act  is  complete  on  a  particular  day, 
and  it  becomes  necessary  to  calculate  from  that  day,  the  day  on 
which  the  act  was  so  completed  must  be  reckoned  in  the  compu- 
tation. .  This  is  the  principle  established  by  Rex  v.  Adderley  (1), 
and  it  was  upon  this  basis  that  it  was  held  in  Glassingion  v. 
Bawlins  (2),  with  regard  to  the  act  of  bankruptcy  grounded  upon 
lying  in  prison  for  two  months  after  arrest,  that  the  day  of 
arrest  must  be  included  in  the  computation  of  time.  The 
principle,  however,  was  rendered  inapplicable  to  bankruptcy 
proceedings  by  the  interpretation  clause  which  appeared  in  the 
various  bankruptcy  statutes  prior  to  that  of  1869.  Now  s.  276 
of  the  Bankruptcy  Act,  1849,  runs  thus :  "  In  all  cases  in  which 
any  particular  number  of  days  is  prescribed  by  this  Act  ...  for 
the  doing  of  any  act,  or  for  any  other  purpose,  the  same  shall  be 
reckoned,  in  the  absence  of  any  expression  to  the  contrary, 
exclusive  of  the  first  and  inclusive  of  the  last  day.  .  .  Then 
s.  114  of  the  Bankruptcy  Act,  1869,  varied  the  terms  of  s.  276 
of  the  Act  of  1849  as  follows :  "  Where  by  this  Act  any  limited 
time  from  or  after  any  date  or  event  is  appointed  or  allowed  for 
the  doing  of  any  act  or  the  taking  of  any  proceeding,  then  in 
the  computation  of  such  limited  time  the  same  shall  be  taken  as 
exclusive  of  the  day  of  such  date  or  of  the  happening  of  such 
event,  and  as  commencing  at  the  beginning  of  the  next  following 
(1)  2  Doug.  463.  (2)  3  East,  407. 
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day ;  and  the  act  or  proceeding  shall  be  done  or  taken  at  latest      0.  A. 
on  the  last  day  of  such  limited  time  according  to  such  computa-  1895 
tion."    It  is  obvious  that  this  section  differs  in  several  respects,  ^.^ 
and  in  particular  in  the  omission  of  the  words  "  or  for  any  other  North. 
purpose,"  from  s.  276  of  the  Act  of  1849.    I  do  not  know  why  hasluck. 
those  words  were  omitted.     It  may  be  that  the  legislature  vIugTan 
thought  that  the  wider  terms  of  the  Act  of  1869  rendered  it 
unnecessary  to  comprise  them  ;  but  it  might  at  least  be  argued 
that  the  intention  was  that  in  future  the  common  law  principle 
should  apply  except  in  the  cases  specified  in  the  section.    Or  it 
may  be  that  the  reason  of  their  omission  was  that  under  the  Act 
of  1869  there  was  not  only  no  such  act  of  bankruptcy  as  lying 
in  prison  for  a  given  time,  but  no  other  act  of  bankruptcy  which 
depended  on  duration  of  time.    Now,  s.  141  of  the  Bankruptcy 
Act,  1883,  in  substance  re-enacts  s.  114  of  the  Bankruptcy  Act 
of  1869 ;  and  that  brings  one  to  the  Bankruptcy  Act,  1890,  which 
is  an  amending  Act,  and  which  first  introduces  a  new  act  of 
bankruptcy  depending  on  duration  of  time,  and  that  is,  the 
holding  of  the  goods  by  the  sheriff  for  twenty-one  days ;  and  I 
have  to  say  whether  the  day  upon  which  the  sheriff  seized  is  or 
is  not  to  be  computed  in  reckoning  the  twenty-one  days.    I  do 
not  feel  disposed,  however,  to  revert  to  the  common  law  principle 
unless  the  law  clearly  compels  me  to  do  so,  because  it  is  much 
more  convenient  to  have  one  rule  of  computation  of  time  in 
bankruptcy,  and  it  is  not  readily  to  be  assumed  that  the  legis- 
lature intended  to  establish  two  rules.    I  think,  therefore,  I 
ought,  if  I  can,  so  to  construe  s.  141  of  the  Bankruptcy  Act, 
1883,  that  there  shall  be  but  one  rule  in  computing  time  under 
the  Bankruptcy  Acts.    Now,  what  are  the  words  of  s.  141  ?  [The 
learned  judge  read  the  section,  and  continued: — ]    Then  the 
Bankruptcy  Act,  1890,  s.  1,  says  that  a  debtor  commits  an  act  of 
bankruptcy  if  his  goods  are  seized  under  an  execution,  and  have 
been  either  sold  or  held  by  the  sheriff  for  twenty-one  days.  It 
seems  to  me  that  the  limit  of  twenty-one  days  is  really  an 
allowance  of  time  to  the  debtor  within  which  to  redeem  if  he 
can.    Therefore  I  say  that,  as  the  goods  were  seized  on  June  27 
and  sold  on  July  18,  there  was  not,  in  my  judgment — if  June  27 
be  excluded—a  holding  by  the  sheriff  for  twenty-one  days. 
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C.  A.      Under  those  circumstances,  I  hold  that  the  execution  creditor  is 
1895      not  bound  to  hand  over  this  money  on  the  ground  that  he 
received  it  with  notice  of  an  act  of  bankruptcy. 

North. 

ilZ'l  trustee  appealed. 

May  17.  Cooper  Willis,  Q.C.,  and  G,  Hyde,  for  the  trustee.  The 
holding  of  goods  by  the  sheriff  for  twenty- one  days  operates  to 
make  the  execution  itself  void  as  against  the  trustee  in  bank- 
ruptcy of  the  execution  debtor :  Burns-Burns' s  Trustee  v.  Brown  (1) ; 
and  in  the  present  case  the  sheriff  held  the  goods  for  twenty-one 
days  before  the  execution  was  completed.  Where  time  is  to  be 
computed  from  the  doing  of  an  act,  the  day  on  which  the  act  was 
done  is  to  be  included  in  the  computation :  Clayton's  Case  (2) ; 
Bellasis  v.  Hester  (3) ;  Glassington  v.  Bawlins  (4) ;  Eiggins  v. 
McAdam  (5) ;  the  day  on  which  the  sheriff  seized  is  therefore  to 
be  included,  and,  as  the  law  does  not  regard  fractions  of  a  day,  he 
was  legally  in  possession  for  the  whole  of  that  day.  If,  however, 
that  day  is  to  be  excluded,  then,  by  reason  of  the  same  rule  as  to 
fractions  of  a  day,  July  18,  the  day  on  which  the  sheriff  completed 
the  sale  and  went  out  of  possession,  was  in  contemplation  of  law 
a  day,  the  result  being  that  in  either  case  the  sheriff  held  the 
goods  for  twenty-one  days.  The  case  does  not  fall  within  s.  141 
of  the  Bankruptcy  Act,  1883,  for  there  is  no  time  appointed  for 
the  doing  of  an  act  or  taking  a  proceeding  within  the  meaning 
of  that  section.  [He  also  cited  Figg  v.  Moore  (6) ;  Fitzhugh  v. 
Bennington.  (7)] 

jB".  Beed,  Q.C.,  and  Bingwood,  for  the  execution  creditor.  The 
intention  of  the  Act  of  1890  was  either  to  give  the  debtor 
twenty-one  days  within  which  he  might  redeem  his  goods  and 
avoid  the  commission  of  an  act  of  bankruptcy,  or  to  appoint  a 
time  for  the  commibsion  of  an  act  of  bankruptcy  ;  but  the  result 
of  the  argument  on  behalf  of  the  trustee  is  that  that  period  of 
twenty-one  days  is  to  be  cut  down  to  twenty  days  and  a  part  of  a 
day.    There  is  no  general  rule  that,  in  computing  time  from  an 

(1)  [1895]  1  Q.  B.  324.  (4)  3  East,  407. 

(2)  5  Eep.  1.  (5)  3  Y.  &  J.  1. 

(3)  1  Ld.  Raym.  280.  (6)  [1894]  2  Q.  B.  690. 

(7)  2  Ld.  Eayra,  1094. 
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act  or  event,  the  day  on  which  the  act  is  done  is  to  be  either      0.  A. 
included  or  excluded ;  its  inclusion  or  exclusion  must  depend  1895 
on  the  reason  of  the  thing  in  the  particular  case :  Lester  v.  ^ 
Garland.  (1)    This  being  a  highly  penal  enactment,  it  must  be 
construed  in  the  way  most  favourable  to  the  debtor,  who  is  the  hasluck. 
person  chiefly  affected  by  it.    It  is  immaterial  whether  the  case 
falls  within  s.  141  of  the  Act  of  1883 ;  if  it  does  not,  no  other 
provision  is  made  for  it  in  the  Act  or  rules,  and  it  therefore 
comes  within  rule  353  of  the  rules  of  1886,  which  provides  that 
where  no  other  provision  is  made  by  the  Act  or  rules  the  present 
law,  practice  and  procedure  in  bankruptcy  matters  is  to  remain 
in  force,  and  the  hitherto  universal  practice  in  bankruptcy  as 
to  computing  time  is  continued  by  that  rule,  coupled  with  s.  78 
of  the  Act  of  1869,  which  saved  the  practice  then  existing  in 
bankruptcy.     [He  also  cited  In  re  Bailway  Sleepers  Sujppli/ 
Co.  (2)] 

Cooper  Willis,  Q.C.,  in  reply. 

LoKD  EsHEE  M.E.  I  think  that  this  appeal  should  be 
dismissed.  No  general  rule  exists  for  the  computation  of  time 
either  under  the  Bankruptcy  Act  or  any  other  statute,  or,  indeed, 
where  time  is  mentioned  in  a  contract,  and  the  rational  mode  of 
computation  is  to  have  regard  in  each  case  to  the  purpose  for 
which  the  computation  is  to  be  made.  Notwithstanding  the 
elaborate  array  of  authorities  which  have  been  cited  to  us,  they 
seem  on  being  sifted  to  contain  no  binding  rule  to  the  effect 
that  time  must  be  computed  according  to  a  hard  and  fast  rule : 
that  seems  clear  from  the  judgment  in  Lester  v.  Garland  (1),  in 
which  Sir  William  Grant,  after  a  learned  examination  of  the 
whole  subject,  laid  down  what  I  conceive  to  be  the  wholesome 
view  that  no  general  rule  exists.  A  great  deal  of  difficulty  has 
been  caused  in  the  administration  of  the  law,  and  particularly  of 
the  common  law,  by  decisions  in  which  technical  rules  have  been 
formulated  which  were  not  true — that  is,  were  not  in  accordance 
with  the  facts  of  the  case.  To  say  that  by  the  common  law  a 
part  of  a  day  is  the  whole  of  a  day  is  to  say  something  which  is 
contrary  to  the  truth  ;  it  is  a  technical  rule  which  was  imposed 

(1)  15  Yes.  248.  (2)  29  Ch.  D.  204. 

Vol,  II.  1895.  U  2 
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C.  A.  upon  the  law  with  the  result  of  bringing  the  law  into  disrepute. 

1895  It  is  immaterial  whether  these  older  decisions  were  right  in  the 

In  re  particular  cases ;  if  they,  or  any  of  them,  laid  down  any  general 

North.  ^^^^  ^j^^  mode  of  computing  time,  that  rule  has  been 

Ex  parte  _  .         .  r        o  ' 

Hasluck.  departed  from  m  recent  times,  and  no  longer  exists. 
LordEBherM.K.  The  statuto  which  we  have  to  construe  for  the  purpose  of 
deciding  how  the  period  of  time  mentioned  in  it  is  to  be  com- 
puted is  a  Bankruptcy  Act,  and  enacts  a  new  act  of  bankruptcy, 
the  commission  of  which  is  to  be  determined  by  a  computation 
of  time.  Why,  in  computing  time  for  such  a  purpose,  are  we  to 
be  bound  by  old  decisions  as  to  the  time  at  which  a  person 
becomes  of  age,  or  at  which  he  may  make  a  will  ?  Such  cases 
have  nothing  in  common  with  the  present,  in  which  a  new  period 
of  time  is  prescribed  for  a  new  purpose.  We  must  determine, 
therefore,  what  is  the  proper  mode  of  computing  a  period  of  time 
under  this  statute. 

If  we  construe  s.  1  of  the  Act  of  1890  according  to  the  ordinary 
English  meaning  of  the  words,  it  enacts  that  certain  consequences 
are  to  happen  if  the  sheriff  holds  for  twenty-one  days  goods 
seized  by  him  under  an  execution :  an  act  of  bankruptcy  is 
committed  if  he  holds  them  for  that  time.  The  ordinary 
meaning  of  the  words  is  that  he  must  hold  them  for  twenty-one 
days ;  but  we  are  told  that  under  a  technical  rule  of  construction 
the  section  is  satisfied  if  he  holds  them  for  twenty  days  and  a 
part  of  a  day.  Which  is  right  ?  It  is  clear  to  me  that  when 
the  section  says  that  a  certain  result  is  to  follow  if  the  sheriff 
holds  the  goods  for  twenty-one  days,  it  means  twenty-one  days 
and  not  twenty  days  and  a  fraction ;  he  must  hold  them  for 
twenty-one  whole  days.  A  fair  rule  of  construction  seems  to  be 
that  where  the  computation  is  to  be  for  the  benefit  of  the  person 
affected  as  much  time  should  be  given  as  the  language  admits  of, 
and  where  it  is  to  his  detriment  the  language  should  be  construed 
as  strictly  as  possible.  Here  the  result  may  be  to  make  a  man 
a  bankrupt,  which  is  not  a  benefit  to  him,  nor  necessarily  to  the 
whole  of  his  creditors.  The  bankruptcy  law  is  a  law  of  public 
social  policy,  and  affects  in  a  very  detrimental  manner  the  status 
of  those  who  are  brought  under  its  operation;  in  old  times, 
indeed,  to  make  a  man  a  bankrupt  was  to  make  him  a  criminal ; 
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therefore,  in  a  Bankruptcy  Act  such  a  provision  as  the  one  in  C.A. 

question  ought  to  be  construed  as  much  for  the  debtor's  benefit  1895 

as  possible.  in  re 

There  is  another  point  of  view  which  leads  me  to  the  same  North. 

Ex  parte 

conclusion.    Bankruptcy  is  the  creature  of  statute,  and  under  a  Hasluok. 

long  series  of  bankruptcy  statutes  the  same  practice  as  to  com-  LordE8herM.R. 

puting  time  has  been  followed,  though  for  different  purposes  or 

results ;  the  practice  is  a  perfectly  well-known  one,  the  rule  in 

bankruptcy  being  to  exclude  the  first  day  or  part  of  a  day,  and 

to  begin  the  computation  of  time  on  the  first  whole  day.  The 

practice  and  procedure  in  bankruptcy  existing  in  1883  is  to  be 

followed  where  not  altered  by  the  Act  of  that  year  or  by  a  rule, 

and  no  rule  has  been  passed  to  alter  the  practice  in  bankruptcy 

as  to  computing  time.    Again,  there  is  the  rule  of  construction 

that  if  a  statute,  which  so  affects  a  man's  status  as  to  be  in  effect 

a  penal  enactment,  is  capable  of  two  constructions,  that  one  should 

be  adopted  which  is  most  favourable  to  the, person  affected. 

Applying  this  rule,  the  mode  of  calculating  the  twenty-one 

days  ought  to  be  in  favour  of  the  debtor  doing  something 

which  would  prevent  his  becoming  a  bankrupt  at  all,  and  we 

ought  to  construe  this  section  as  meaning  that  the  first  day,  or 

part  of  a  day,  is  to  be  excluded  from  the  computation,  which 

should  begin  on  the  day  after  the  date  of  the  seizure.  The 

learned  judge  was  therefore  right,  and  his  decision  must  be 

afSrmed. 

A.  L.  Smith  L.J.  I  am  of  the  same  opinion.  The  question- 
is  a  short  one,  and  comes  to  this,  whether  goods  which  have  been 
held  by  the  sheriff  for  twenty  days  and  a  fraction  of  a  day 
have  been  held  by  him  for  twenty-one  days.  It  is  impossible  to 
say  that  holding  goods  for  less  than  the  prescribed  time  is  an 
act  of  bankruptcy,  although  it  has  been  argued  that  when  the 
statute  enacts  that  they  shall  be  held  for  twenty-one  days  a 
shorter  time  is  sufficient,  and  that  twenty  days  and  a  fraction 
are  the  same  as  twenty-one  days.  It  is  contended  that  the  old 
authorities  shew  that  formerly,  when  time  had  to  be  computed 
from  the  doing  of  an  act,  the  first  day — that  is  the  day  on  which 
the  act  was  done — was  included,  and  that  that  rule  is  applicable 
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O.A.  to  the  present  case.  But  it  has  been  shewn  from  subsequent 
1895       cases  that  there  is  no  such  universal  rule,  and  that  in  the 


In  re      reckoning  of  time  each  case  must  depend  on  its  own  circum- 
NoRTH.     stances  and  subiect-matter,  and  for  this  I  need  only  refer  to  the 

Ex  parte  o  '  j 

Hasluok.  judgment  of  Sir  William  Grant  in  Lester  v.  Garland  (1),  to  that 
A.  L.  s^h  L.J.    Kelly  C.B.  in  Isaacs  v.  Eoyal  Insurance  Co.  (2),  and  of  Chitty  J. 

in  In  re  Bailway  Sleepers  Supjoly  Co.  (3)  To  say,  therefore,  that 
a  rule  of  law  compels  us  to  say  that  to  hold  goods  for  twenty 
days  and  a  fraction  of  a  day  is  the  same  as  to  hold  them  for 
twenty-one  days  is  to  say  that  which  is  not  a  fact. 

Speaking  for  myself,  I  think  there  is  another  ground  upon 
which  the  same  conclusion  may  be  arrived  at.  Whatever  may 
have  been  the  rule  prior  to  1849,  the  Bankruptcy  Act  of  that 
year  provided  by  s.  276  that  where  any  particular  number  of 
days  was  prescribed  by  the  Act,  or  by  any  rule  made  under  it, 
for  the  doing  of  any  act  or  for  any  other  purpose,  they  were  to  be 
reckoned,  in  the  absence  of  any  expression  to  the  contrary, 
exclusive  of  the  first  and  inclusive  of  the  last  day.  That  is  a 
positive  enactment,  and  remained  in  force  till  1869,  having  been 
re-enacted  in  the  meantime  by  s.  229  of  the  Act  of  1861.  By 
s.  114  of  the  Act  of  1869,  an  alteration  was  made  in  the  defini- 
tion of  the  mode  of  computation  of  time,  but  I  do  not  think 
that  that  section,  or  s.  141  of  the  Act  of  1883,  which  in  sub- 
stance re-enacts  it,  applies  to  the  present  case.  The  old  mode 
of  computation  seems  to  have  been  preserved  by  s.  78  of  the 
Act  of  1869,  which  enacted  that  until  the  practice  was  altered 
by  rules  made  under  the  Act,  and  so  far  as  such  rules  did  not 
extend,  the  old  principles  and  practice  of  the  Bankruptcy  Court 
were  to  be  preserved.  The  old  practice  having  been  to- exclude 
the  first  day  in  the  computation  of  time,  and  no  rule  affecting 
it  having  been  made  under  the  Act  of  1869,  that  practice  was 
preserved  while  that  Act  was  in  force.  When  we  come  to  con- 
sider the  Act  of  1883,  we  find  the  same  state  of  things :  s.  141 
of  that  Act  re-enacted  s.  114  of  the  Act  of  1869  ;  and  rule  353  of 
the  Bankruptcy  Kules  of  1886  provides  that  "when  no  other 
provision  is  made  by  the  Act  or  these  rules  the  present  law, 

(1)  15  Yes.  248.  (2)  L.  R.  5  Ex.  296. 

(3)  29  Ch.  D.  204. 
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procedure  and  practice  in  bankruptcy  matters  shall,  in  so  far  as 
applicable,  remain  in  force."  No  provision  has,  as  far  as  I  am 
aware,  been  made  by  that  Act  or  the  rules  under  it  affecting  the 
computation  of  time  in  a  case  like  the  present,  and  I  think 
therefore  that  the  old  practice  remains  in  force,  and  that  the  first 
day  must  be  excluded,  with  the  result  in  the  present  case  that 
the  sheriff  did  not  hold  the  goods  for  twenty-one  days,  and  there 
was  consequently  no  act  of  bankruptcy  which  could  deprive  the 
creditor  of  the  fruits  of  his  execution. 

KiGBY  L.J.  I  am  of  the  same  opinion,  and  I  desire  to  base 
my  decision  on  the  general  principle  apart  altogether  from  the 
statutes ;  I  am  not  satisfied  that  I  should  arrive  at  the  same 
conclusion  as  was  arrived  at  by  the  learned  judge  in  the  Court 
below  upon  the  Bankruptcy  Acts  and  rules.  We  have  to  resolve 
this  question  :  Has  the  sheriff  held  for  twenty-one  days  ?  Unless 
the  first  day  be  taken  into  account,  he  only  held  for  twenty.  In 
common  sense,  and  according  to  the  ordinary  use  of  language, 
he  only  held  for  twenty  days  and  a  fraction :  why  are  we  to  be 
driven  to  say,  contrary  to  the  fact,  that  he  held  for  twenty-one  ? 
It  is  said  that  the  law  takes  no  account  of  fractions  of  a  day  ;  but 
that  is  not  a  correct  statement,  if  it  means  that  the  law  will  never 
inquire  at  what  time  a  particular  event  took  place  ;  for  instance, 
a  difference  of  five  minutes  in  the  registration  of  two  deeds  in 
the  Middlesex  Eegistry  would  be  sufficient  to  determine  a  question 
of  priorities,  and  the  time  of  their  respective  registrations  would, 
as  a  matter  of  course,  be  looked  at.  If  the  doctrine  is  cut  down 
to  the  proposition  that  in  the  computation  of  time  the  law  takes 
no  account  of  fractions  of  a  day,  then  it  means  one  of  two  things  : 
either  that  the  fraction  of  a  day  is  to  be  taken  as  a  whole  day,  or 
that  it  is  to  be  excluded  altogether  from  the  calculation ;  it  does 
not  help  us  to  determine  in  any  particular  case  whether  the  part 
is  to  be  left  out  or  kept  in. 

It  was  contended  before  us,  and  it  seems  at  one  time  to  have 
been  thought  to  be  law,  that  where  a  fact  or  event  was  mentioned 
from  which  a  given  period  of  time  was  to  be  reckoned,  the  Court 
was  bound  to  reckon  the  portion  of  the  day  on  which  the  act  was 
done  as  though  it  were  a  whole  day,  and  to  reckon  it  as  the  first  day 
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of  the  period.  That  doctrine  underwent  a  thorough  examination 
in  Lester  v.  Garland  (1),  at  the  hands  of  Sir  W.  Grant,  who  con- 
sidered the  cases  in  which  the  first  day  had  been  included  or 
excluded,  and  came  to  the  conclusion  (which  I  think  was  inevi- 
table) that  there  was  no  general  rule  on  the  subject.  His  own 
view  was  that,  if  there  were  to  be  a  general  rule,  it  ought  to 
be  one  of  exclusion,  as  being  more  reasonable  than  one  to  the 
opposite  effect.  His  classification  of  the  cases  shews  that  where 
the  calculation  is  in  favour  of  a  person,  the  construction  should 
be  adopted  which  is  more  favourable  to  him.  In  the  case  of  a 
sheriff,  for  instance,  it  is  more  in  his  favour  to  include  the  day 
on  which  the  act  is  done  than  to  exclude  it,  and  on  that  ground 
it  is  included ;  but  where,  to  take  another  example,  something 
has  to  be  done  which  is  necessary  to  complete  a  title,  the  first 
day  is  excluded,  otherwise  there  would  be  a  cutting  down  of  the 
time  allowed  for  doing  the  act.  In  my  opinion,  although  Sir  W. 
Grant  did  not  put  the  proposition  in  so  many  words,  his  judgment 
leads  us  to  the  conclusion  that  the  question  of  whether  the  day 
on  which  the  act  is  done  is  to  be  included  or  excluded  must 
depend  on  whether  it  is  to  the  benefit  or  disadvantage  of  the 
person  primarily  interested.  But  whether  or  no  the  proposition 
is  to  be  put  so  high,  we  have  here  a  statute  which  does  not  say 
twenty- one  days  from  taking  possession ;  and  it  is  only  to  cases 
where  a  terminus  is  mentioned  that  any  such  general  rule  was 
ever  held  to  apply.  The  present  is  an  a  fortiori  case  ;  no  terminus 
is  mentioned,  and  the  only  question  is  whether  the  sheriff  held 
for  twenty-one  days.  Why  should  we  say  that  he  did,  if  there 
is  no  general  proposition  of  law  binding  us  to  say  so  ?  I  can 
find  no  such  proposition,  and  I  agree  that  the  learned  judge  in 
the  Court  below  was  right. 

Appeal  dismissed. 

Solicitors  for  trustee :  F.  W.  d:  H.  Eilhery, 
Solicitor  for  execution  creditor :  E.  T.  P.  Foster. 

(1)  15  Yes.  248. 

W.  J.  B. 
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TEE  QUEEN  v,  VESTKY  OF  ST.  GEORGE,  HANOVER  is^^s 

SQUARE. 

Metropolis  Local  Management  Act,  1855  (18  &  19  Vict.  c.  120),  ss.  69,  135,  138 
— Pollution  of  River — Seiver — Order  to  Vestry  to  Construct — Powers  of 
County  Council. 

Certain  houses  in  the  metropolis  being  drained  directly  into  the  Thames, 
the  London  County  Council,  in  order  to  prevent  the  continued  pollution 
of  the  river,  made  an  order  upon  the  vestry  of  the  parish  in  which  the 
houses  were  situate  to  make  a  new  sewer  according  to  a  specified  plan  to 
carry  the  drainage  of  the  houses  into  the  nearest  main  sewer  : — 

Held,  that  the  county  council  had  no  power  to  make  the  order. 

Mandamus  to  the  vestry  of  St.  George,  Hanover  Square. 

In  the  year  1894  the  drainage  from  three  houses,  Nos.  102, 
103,  and  104,  Grosvenor  Road,  adjoining  the  Thames  Embank- 
ment, and  within  the  parish  of  St.  George,  Hanover  Square,  was 
being  discharged  by  means  of  a  single  pipe  under  the  Grosvenor 
Road  directly  into  the  Thames ;  and  upon  December  4  in  that 
year  the  London  County  Council,  with  the  object  of  preventing 
the  further  pollution  of  the  river,  and  purporting  to  act  under 
s.  138  of  the  Metropolis  Local  Management  Act,  1855,  made  an 
order  upon  the  vestry  of  the  parish  requiring  them  to  construct 
a  new  sewer  of  specified  dimensions,  and  in  accordance  with  a 
specified  plan,  to  carry  the  drainage  of  the  said  houses  into  a 
certain  low  level  sewer  belonging  to  the  county  council.  The 
houses  in  question  had  been  in  existence  and  had  been  drained 
in  the  same  manner  into  the  Thames  from  a  date  prior  to  the 
passing  of  the  Metropolis  Management  Act,  1855.  The  vestry 
refused  to  obey  the  order  on  the  ground  that  it  was  made  without 
jurisdiction.  The  council  thereupon  obtained  a  rule  for  a 
mandamus  to  the  vestry  to  obey  the  order. 

Channell,  Q.C.,  and  Macmorran,  shewed  cause.  The  order  was 
ultra  vires.    Sect.  138  (1)  only  empowers  the  council  to  order 

(1)  By  18  &  19  Yict.  c.  120,  s.  69,  the  .  .  .  such  sewers  ...  as  may  be  neces- 
vestry  of  every  parish  in  Schedule  A  sary  for  effectually  draining  their  parish 
to  that  Act  are  to  "  cause  to  be  made     .  .  .  provided  always  that  no  new 
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The  Queen  iiig  which  is  directly  imposed  upon  the  vestry  by  the  Act. 
Vestey  of  under  s.  69,  it  is  only  where  their  parish  is  not  effectually 
^Hanove?'  ^^^^^^^  ^^^^  duty  is  imposed  on  the  vestry  to  make  a  new 
Square,  sewer.  And  here  it  is  not  contended  that  these  houses  are  not 
effectually  drained.  The  objection  is  that  they  pollute  the 
river.  But  with  the  prevention  of  the  pollution  of  the  river  the 
vestry  have  nothing  to  do.  That  is  a  matter  for  the  county 
council  themselves.  The  intention  of  the  Act  was  that  the 
expense  of  the  purification  of  the  river,  and  of  the  construction 
of  sewers  for  that  purpose,  should  be  borne  by  the  whole  metro- 
polis at  large.  By  s.  135  the  Metropolitan  Board  of  Works, 
whose  representatives  the  county  council  now  are,  were  expressly 
given  powers  to  make  sewers  for  that  purpose,  which  powers  were 
by  subsequent  legislation  (21  &  22  Yict.  c.  104)  converted  into  a 
duty.  Sect.  138  has  nothing  to  do  with  the  purification  of  the 
river ;  and  the  council  are  seeking  to  use  that  section  for  the 
purpose  of  throwing  upon  the  vestry  an  obligation  which  lies 
upon  themselves. 

JBosanquet,  Q.G.y  and  English  Harrison,  for  the  London  County 
Council.  The  pipe  through  which  these  three  houses  were 
drained  into  the  river  was  a  sewer  within  the  definition  clause, 
s.  250.    The  council  had,  therefore,  power  under  s.  138  to  make 


sewer  shall  be  made  without  the  pre- 
vious approval  of  the  Metropolitan 
Board  of  Works." 

By  s.  Ia5,  the  main  sewers  "  shall 
be  vested  in  the  Metropolitan  Board 
of  Works  and  such  board  shall  make 
such  sewers  and  works  as  they  may 
think  necessary  for  preventing  all  or 
any  part  of  the  sewage  within  the 
metropolis  from  flowiDg  or  passing 
into  the  Eiver  Thames  in  or  near  the 
metropolis." 

By  s.  138,  "The  Metropolitan 
Board  of  Works  shall  from  time  to 
time,  in  order  to  secure  the  efficient 
maintenance  of  the  main  and  general 
sewerage  of  the  metropolis,  make  such 


general  or  special  order  as  to  them 
may  seem  proper  for  the  guidance 
direction  and  control  of  the  vestries 
of  parishes  and  district  boards  in 
the  [levels  construction  alteration  and 
maintenance  and  cleansing  of  sewers 
in  their  respective  parishes  or  dis- 
tricts, and  for  securing  the  proper 
connection  and  intercommunication 
of  the  sewers  of  the  several  parishes 
and  districts  and  their  communica- 
tions with  the  main  sewers  vested  in 
the  said  Metropolitan  Board,  and 
generally  for  the  guidance  direction 
and  control  of  vestries  and  district 
boards  in  the  exercise  of  their  powers 
and  duties  in  relation  to  sewerage." 
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a  special  order  for  securing  its  proper  connection  with  a  main  1895 

sewer.    By  the  Act  in  which  that  section  is  contained  there  was  the  Queen 

no  duty  imposed  on  the  board  to  take  the  necessary  steps  to  YEgT^T  op 

prevent  the  pollution  of  the  river ;  they  were  only  given  powers  ^^^q^^^^' 

which  they  could  exercise  or  not  as  they  chose.    They  had  the  Square. 
option  of  doing  the  work  themselves  or  of  calling  upon  the 
vestry  to  do  it  under  s.  138.    That  section  must  be  read  without 
reference  to  the  later  Act,  by  which  a  duty  to  do  the  work  was 
imposed  on  the  board. 


Weight  J.  In  this  case  the  question  is  whether  the  London 
County  Council,  as  representing  the  old  Metropolitan  Board  of 
Works,  had  power  to  order  the  vestry  of  St.  George,  Hanover 
Square,  to  construct  a  new  sewer  for  the  purpose  of  taking  the 
sewage  from  certain  houses  situate  on  the  Thames  Embankment 
into  one  of  the  main  sewers  at  some  distance  inland.  By  s.  69  of 
the  Metropolis  Management  Act,  1855,  the  vestry  of  each  parish 
have  imposed  upon  them  a  duty  to  make  such  sewers  as  may  be 
necessary  for  effectually  draining  their  parish,  subject  to  the 
proviso  that  they  shall  make  no  new  sewer  without  the  previous 
approval  of  the  Metropolitan  Board  of  Works.  Then,  by  s.  138, 
"  The  Metropolitan  Board  of  Works  shall  from  time  to  time,  in 
order  to  secure  the  efficient  maintenance  of  the  main  and  general 
sewerage  of  the  metropolis,  make  such  general  or  special  order 
as  to  them  may  seem  proper  for  the  guidance  direction  and 
control  of  the  vestries  ...  in  the  levels  construction  alteration 
and  maintenance  of  sewers  in  their  parishes,  and  for  securing  the 
proper  connection  and  intercommunication  of  the  sewers  of  the 
several  parishes  and  their  communications  with  the  main  sewers 
vested  in  the  said  Metropolitan  Board,  and  generally  for  the 
guidance  direction  and  control  of  vestries  in  the  exercise  of  their 
powers  and  duties  in  relation  to  sewerage."  And  the  question  is 
whether  that  section  authorized  the  board  to  make  such  an  order 
upon  the  vestry  as  was  made  here.  I  think  it  did  not.  In  my 
view,  that  section  was  not  intended  to  empower  the  board  to  take 
the  initative  by  ordering  specific  new  works  of  sewerage,  but 
simply  to  give  them  a  control  over  the  construction  and  arrange- 
ment of  new  local  sewers,  the  initiative  as  to  which  was  left  to 
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1895  the  vestry.  If  the  vestry  made  a  sewer,  it  had  to  be  made  in 
The  Queen  such  a  way  as  the  board  approved.  If  the  vestry  did  not  choose 
Vestry  of       make  a  new  sewer,  the  board  had  no  power  to  order  them  to 

St^Geobge,  make  one.  There  is  a  case  of  Req,  v.  Vestni  of  St.  Luke's, 
Hanover  ^  i7  j    j  » 

Square.  Chelsea  (1),  which  seems  to  support  this  view.  There  a  private 
Wright  J.  person  obtained  a  mandamus  to  the  vestry  to  •  construct  new 
sewers  in  a  part  of  their  district,  and  upon  demurrer  to  the 
return  it  was  held  that  the  mandamus  ought  not  to  go,  on  the 
ground  that  certain  conditions  precedent  had  not  been  complied 
with.  The  whole  matter  was  fully  argued,  and  it  does  not  seem 
to  have  occurred  either  to  counsel  or  to  any  member  of  the  Court 
that  the  board  of  works  had  such  a  power  as  the  county  council 
now  claim  ;  for  if  it  had  the  Court  would  probably  have  said  that 
the  proper  remedy  was  to  apply  to  the  board  for  an  order  in  the 
first  instance,  and  not  to  come  to  the  Court  for  a  mandamus. 


Kennedy  J.  It  being  conceded  upon  the  facts  of  this  case 
that  the  object  of  the  order  made  by  the  county  council  upon 
the  vestry  was  not  to  ensure  the  effectual  drainage  of  the  parish, 
but  to  prevent  the  outfall  of  certain  sewage  into  the  Thames, 
I  am  satisfied  that  the  order  was  one  which  the  council  had  no 
power  to  make.  By  s.  135  of  the  Act  of  1855  power  was  given 
to  the  board  to  make  such  sewers  as  they  thought  necessary  to 
prevent  sewage  passing  into  the  Thames.  But  if  they  had 
power  under  s.  138  to  order  the  vestry  to  make  a  sewer  for  that 
purpose,  the  powers  given  by  s.  135  were  wholly  needless  and 
superfluous.  I  think  the  intention  of  the  Act  was  that,  if  the 
board  thought  a  sewer  was  necessary  for  that  purpose,  they 
should  make  it  themselves,  not  that  they  should  order  the  vestry 
to  make  it  for  them.  Further,  I  agree  with  my  brother  that, 
even  where  the  object  of  the  order  is  to  ensure  the  effectual 
drainage  of  the  parish,  the  central  authority  have  no  power  to 
order  the  vestry  to  make  specific  sewers,  but  have  only  a  power 
of  supervision  and  control  over  the  making  of  sewers  which  the 
vestry  proposes  to  make.  It  may  be  that  under  the  Eivers 
Pollution  Prevention  Act,  1876,  or  some  other  statute  dealing 
with  that  subject,  the  vestry  may  be  indirectly  compellable  to 
(1)  31  L.  J.  (Q.B.)  50. 
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execute  the  work  which  they  have  been  ordered  to  do  here ;  but  1895 

that  is  not  the  question.    The  only  question  is  whether  the  the  Queen 

county  council  had  power  to  order  them  to  do  it ;  and  I  think  it  yestuy  of 

is  clear  they  had  not.  The  rule  for  a  mandamus  must,  therefore,  St.  George, 

*'  Hanovek 

be  discharged.  Square. 

Bule  discharged. 


Solicitor  for  London  County  Council :  Blaxland. 
Solicitors  for  vestry  :  Caprons  &  Co, 


J.  F,  C. 


[COMMERCIAL  COURT.]  1895 
UNION  MAEINE  INSUEANCE  COMPANY  v.  BOB  WICK.  ^'''^''^ 

Insurance  (^Marine)  —  Policy  —  Reinsurance  —  Collision  Clause  —   Fiers  or 
similar  Structures.'^ 

A  vessel,  insured  by  ihe  plaintiffs,  was  driven  by  the  wind  and  sea 
against  a  sloping  bank,  formed  outside  the  breakwater  of  a  harbour  by 
laying  down  loose  boulders  in  the  sea  to  protect  the  breakwater,  and  was 
totally  lost.  The  plaintiffs,  having  paid  for  a  total  loss,  sought  to  recover 
under  a  contract  of  reinsurance,  by  which  the  defendant  insured  "against 
risk  or  loss  or  damage  through  collision  with  any  other  ship  or  vessel  or 
ice  or  sunken  or  floating  wreck  or  any  other  floating  substance,  or  harbours 
or  wharves  or  piers  or  stages  or  similar  structures  "  : — 

Held,  that  the  loss  was  caused  by  collision,  and  not  by  stranding,  and 
therefore  came  within  the  words  "  loss  or  damage  through  collision  with 
.  .  .  piers  or  stages  or  similar  structures,"  and  the  plaintiffs  were  entitled 
to  recover. 

Tkial  of  action  in  the  Commercial  Court  before  Mathew  J. 

The  plaintiffs,  an  insurance  company  carrying  on  business  at 
Liverpool,  sued  the  defendant,  an  underwriter  at  Lloyd's,  on  a 
contract  of  reinsurance,  called  a  collision  contract,  dated  July  20, 
1894,  and  underwritten  by  the  defendant. 

By  the  collision  clause,  clause  3  of  the  contract  of  reinsurance, 
the  defendant  insured  "  against  risk  or  loss  or  damage  through 
collision  with  any  other  ship  or  vessel  or  ice  or  sunken  or 
floating  wreck  or  any  other  floatiug  substance,  or  harbours  or 
wharves  or  piers  or  stages  or  similar  structures,  and  including  a 
running-down  clause,  as  per  original  policies." 

The  facts  proved  at  the  trial  were  shortly  as  follows.  The 
plaintiffs  had  insured  two  vessels,  the  Kirhmichael  and  the  Osseo. 
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On  December  22,  1894,  during  a  heavy  gale,  the  Kirhmichael, 
while  endeavouring  to  clear  the  end  of  the  breakwater  of  Holy- 
head harbour,  was  driven  by  the  force  of  the  wind  and  sea 
against  a  sloping  bank  or  mound  called  the  toe  of  the  breakwater, 
which  had  been  artificially  formed  by  laying  down  in  the  sea 
loose  boulders  taken  from  the  mountains.  The  bank  or  mound 
was  about  250  feet  wide  at  the  level  of  low  water,  and  about 
450  feet  wide  at  the  base,  which  was  in  about  50  feet  of  water. 
The  inclination  of  the  slope  was  12  to  1  down  to  low  water  mark, 
5  to  1  down  to  about  10  or  12  feet  below  low  water  mark,  and  from 
that  point  to  the  bottom  about  2  to  1.  The  KirJcmichael  drifted 
on  to  the  bank  nearly  broadside  on,  and  became  a  total  loss. 

On  the  morning  of  December  80,  1894,  also  during  a  heavy 
gale,  the  Osseo  was  driven  on  to  the  same  bank,  almost  in  the 
same  manner  as  the  Kirhmicliael,  at  a  spot  about  50  feet  distant 
from  where  the  Kirkmichael  was  wrecked,  and  also  became  a 
total  loss. 

The  plaintiffs,  having  paid  under  their  policies  in  respect  of 
each  of  the  two  vessels  as  for  a  total  loss,  now  claimed  to  recover 
against  the  defendant  under  the  clause  in  the  contract  of  re- 
insurance above  set  out. 


Bigham,  Q.C.  (T,  G.  Carver  with  him),  for  the  plaintiffs.  The 
losses  in  respect  of  which  the  plaintiffs  have  paid,  and  now  seek 
to  recover  from  the  defendant  under  the  contract  of  reinsurance, 
come  within  the  words  of  the  collision  clause  in  that  contract, 
"loss  or  damage  through  collision  with  .  .  .  harbours  or  wharves 
or  piers  or  stages  or  similar  structures."  The  decision  of 
Barnes  J.  in  The  Munroe  (1),  so  far  as  it  affects  the  present  case, 
is  in  favour  of  the  plaintiffs. 

Joseph  Walton,  Q.C,  and  J.  A,  Eamilton,  for  the  defendant. 
The  case  of  The  Munroe  (1)  is  not  in  point  here,  for  each  case 
must  depend  on  its  own  facts.  The  evidence  in  the  case  of 
both  these  vessels  shews  a  stranding,  not  a  collision.  To  con- 
stitute a  collision  the  upper  works  of  the  vessel  should  strike 
against  some  foreign  body,  such  as  another  vessel,  or  an  iceberg ; 
but  in  a  case  like  this,  where  a  vessel  runs  aground  on  a  bank 

(1)  [1893]  P.  248. 
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of  boulders,  which  practically  forms  part  of  the  coast,  striking 
the  bank  with  her  keel,  she  does  not  come  into  collision,  within 
the  meaning  of  the  contract,  but  simply  runs  aground. 

Mathew  J.    This  case  has  now  been  thoroughly  discussed, 
and  the  only  question  for  my  decision  is,  whether  the  facts 
which  occurred  in  the  cases  of  these  two  vessels  amounted  to 
loss  or  damage  through  collision,  within  the  meaning  of  the 
words  contained  in  clause  3  of  the  contract  of  reinsurance.  It 
is  contended  that  the  losses  in  the  present  case  do  not  come 
within  a  clause  insuring  against  loss  by  collision,  but  the  clause 
in  question  here  is  much  more  extensive  in  its  operation.  It 
refers  to  collision  with  a  floating  substance  on  the  one  hand,  and 
to  collision  with  a  permanent  structure  on  the  other  hand.  It 
then  proceeds  to  include  collision  with  harbours,  wharves,  piers, 
stages,  or  similar  structures.    The  words  of  the  clause  which  are 
applicable  to  the  present  case  are  the  words    piers  or  similar 
structures."    The  evidence  shews  that  both  these  vessels  struck 
and  were  wrecked  on  the  toe  of  the  breakwater  outside  the 
harbour  at  Holyhead.    The  breakwater  in  question  was  made 
by  the  deposit  of  a  number  of  large  boulders,  forming  the  toe 
of  the  breakwater,  behind  which  the  wall  of  the  breakwater 
itself  is  built.    I  am  of  opinion  that  the  words  "  pier,"  "  break- 
water," and  "  toe  "  all  denote  one  and  the  same  structure,  and 
therefore  that  the  expression  "  collision  with  piers  ...  or  stages 
or  similar  structures"  covers  the  present  case.    I  cannot  dis- 
tinguish collision  with  from  striking  against.    It  has  been 
contended  on  behalf  of  the  defendant  that  in  order  to  con- 
stitute a  collision  the  upper  works  of  the  ship  must  strike  some 
one  of  the  things  referred  to  in  the  clause  in  the  contract,  and 
that  there  were  not  collisions  in  the  present  case,  because  it 
appears  that  it  was  the  keels  of  these  two  vessels  which  struck 
against  the  toe  of  the  breakwater.    According  to  the  view  which 
I  have  expressed  as  to  the  meaning  of  the  words,  that  argument 
must  be  unavailing  ;  and  I  am  therefore  satisfied  that  this  was  a 
case  of  damage  by  collision  with  a  pier  or  similar  structure, 
within  the  meaning  of  the  3rd  clause  in  the  contract  of 
reinsurance. 


1895 


Union 
Marine 
Insurance 
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BORWICK. 
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1895         As  the  amount  of  the  damages  is  agreed,  it  becomes  unneces- 


Union  sary  to  hear  any  further  evidence,  and  I  give  judgment  for  the 
i™=  plaintiffs  with  costs. 

Company  Judgment  for  the  plaintiffs. 

V. 

BoRwicK.       Solicitors  for  plaintiffs :  Field,  Boseoe  &  Co.,  for  Batesons, 
Warr  c&  Wimshurst,  Liverpool. 
Solicitors  for  defendant :  Waltons,  Johnson,  Bull  &  Whatton. 

P.  B.  H. 


1895        THE  MANCHESTER  TRUST,  LIMITED  v.  FURNESS, 

May  23,  27.  WITHY  &  CO.,  LIMITED. 


Sliip — GliarteT'paTty — Bill  of  Lading — Liability  of  Owner  of  Chartered  81ii;p  on 
Bills  of  Lading  signed  hy  Master. 

A  charterparty,  which  was  in  other  respects  in  the  form  of  an  ordinary 
time  charter,  contained  the  following  provision  :  "  The  captain  and  crew, 
although  paid  by  the  owners,  shall  be  the  agents  and  servants  of  the 
charterers  for  all  purposes,  whether  of  navigation  or  otherwise,  under  the 
charter.  In  signing  bills  of  lading  it  is  expressly  agreed  that  the  captain 
shall  only  do  so  as  agent  for  the  charterers ;  and  the  charterers  hereby 
agree  to  indemnify  the  owners  from  all  consequences  or  liabilities  (if  any) 
that  may  arise  from  the  captain  signing  bills  of  lading,  or  in  otherwise 
complying  with  the  same  "  : — 

Held,  that  this  clause  was  insufficient  to  exonerate  the  shipowners 
from  liability  to  the  indorsee  of  a  bill  of  lading  signed  by  the  captain 
which  did  not  contain  the  clause.  In  order  to  effect  such  a  protection  to 
the  shipowner,  there  must  be  an  explicit  statement  to  this  effect  in  the 
bills  of  lading  signed  by  the  captain. 

Action  tried  by  Mathew  J.  in  the  Commercial  Court  without 
a  jury. 

By  a  charterparty  dated  April  7,  1893,  Messrs.  Benchimol  & 
Sobrinho,  of  Manchester,  chartered  the  defendants'  steamship 
Boston  City  for  six  months,  to  trade  between  ports  in  the  United 
Kingdom  and  North  and  South  America.  The  vessel  was  let 
"with  full  complement  of  officers,  seamen,  engineers  and  fire- 
men " ;  and  the  owners  agreed  to  provide  for  and  pay  all  the 
provisions  and  wages  of  the  captain,  officers,  engineers,  firemen 
and  crew ;  but  the  charterparty  contained  the  following  pro- 
vision : — 

"  The  captain  and  crew,  although  paid  by  the  owners,  shall  be 
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the  agents  and  servants  of  the  charterers  for  all  purposes,  1895 

whether  of  navigation  or  otherwise,  under  the  charter.     In  Manchester 

signing  bills  of  lading  it  is  expressly  agreed  that  the  captain  Teust 

shall  only  do  so  as  asfent  for  the  charterers :  and  the  charterers 

,      ^    ,  Withy  &  Co. 

hereby  agree  to  indemnify  the  owners  from  all  consequences  or 

liabilities  (if  any)  that  may  arise  from  the  captain  signing  bills 

of  lading,  or  in  otherwise  complying  with  the  same." 

The  Boston  City  was  loaded  at  Cardiff  with  coal,  and  on 
April  26,  the  loading  being  completed,  the  master  signed  bills 
of  lading  in  the  form  stated  in  the  judgment,  not  containing  the 
last-mentioned  clause  or  any  reference  thereto. 

The  bills  of  lading  were  indorsed  to  the  plaintiffs,  who  were 
bankers  at  Manchester,  as  a  security  for  an  advance  of  3217Z.  10s., 
and  were  forwarded  by  the  plaintiffs  to  their  agents  at  Eio  de 
Janeiro,  with  instructions  that  the  coal  should  be  delivered 
against  payment  of  the  amount  advanced. 

The  charterers  directed  the  master  to  sail  for  Buenos  Ayres 
instead  of  Kio  de  Janeiro,  assuring  him  that  the  coals  belonged 
to  them,  and  that  the  bills  of  lading  would  be  forwarded  there. 
On  the  arrival  of  the  Boston  City  at  Buenos  Ayres,  the  master 
was  informed  by  the  charterers'  representative  there  that  the 
bills  of  lading  were  in  his  possession.  The  master,  relying  on 
this  statement,  did  not  require  the  production  of  the  bills  of 
lading,  but  allowed  the  coal  to  be  discharged.  The  coal  was 
sold,  and  the  proceeds  were  received  by  the  charterers,  who 
afterwards  stopped  payment.  The  plaintiffs,  not  having  been 
repaid  their  advance,  now  sued  the  defendants  for  damages  for 
the  non-delivery  of  the  coal  at  Kio  de  Janeiro.  The  defendants 
denied  liability  on  the  ground  that,  under  the  express  terms  of 
the  charterparty,  the  master  had  acted  as  agent  of  the  charterers 
and  not  of  the  shipowners. 

Josejph  Walton f  Q.C,  and  T.  G.  Carver,  for  the  plaintiffs.  The 
defendants  are  liable  for  the  acts  of  the  master,  who  is  their 
agent,  notwithstanding  the  provision  in  the  charterparty.  The 
master  was  engaged  and  paid,  and  could  only  be  discharged, 
by  the  shipowners.  Where,  as  in  this  case,  the  shipowner 
retains  possession  and  control  of  the  vessel,  he  is  liable  for 
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1895      the  acts  of  the  master:  Baumwoll  Manufactur  von  ScTieibler  v. 


Manchester  FuTUess.  (1) 

Teust  There  must  be  a  complete  demise  of  the  ship  in  order  to 
Wn:HY^&  Co  shipowner  from  liability  :  Golvin  v.  Newberry  (2)  ; 

Sandeman  v.  Scurr  (3) ;  Omoa  Coal  and  Iron  Go.  v.  Runtley.  (4) 
The  plaintiffs  had  no  knowledge  of  the  provisions  of  the  charter- 
party,  and  cannot  be  affected  by  it :  Serraino  v.  Cam^hell  (5)  ; 
Erichsen  v.  BarTcworth,  (6) 

Finlay,  Q.C.,  and  Holman,  for  the  defendants.  On  the  con- 
struction of  the  charterparty  the  master  was  the  agent  of  the 
charterers,  and  not  of  the  shipowners,  when  he  signed  the  bills  of 
lading.  The  case  is  really  governed  by  Baumwoll  Manufactur  von 
ScheiUer  v.  Furness  (1),  where  the  charterparty  was  very  similar 
in  form.  The  charterers  may  be  liable  under  such  a  provision 
for  the  acts  of  the  master,  although  the  shipowners  retain  rights 
over  the  ship  :  Schuster  v.  McKellar,  (7) 

It  is  immaterial  whether  the  plaintiffs  had  notice  of  the  terms 
of  the  charterparty  or  not.  The  charterparty  in  fact  transferred 
all  liability  from  the  shipowners  to  the  charterers.  The  master, 
for  the  purpose  of  navigation,  may  remain  the  servant  of  the 
owners ;  but  all  liability  for  his  acts  as  regards  the  carriage  and 
delivery  of  the  cargo  was  transferred  to  the  charterers. 

Cur,  adv.  vult. 


May  27.  Mathew  J.  This  was  an  action  by  the  plaintiff 
company  to  recover  damages  from  the  defendant  company  for 
the  non-delivery  of  2200  tons  of  coal  shipped  at  Cardiff  and 
deliverable  at  Kio  under  bills  of  lading  signed  by  the  master  of 
the  defendants'  steamship,  the  Boston  City.  The  defendants 
denied  their  liability  on  the  ground  that  the  bills  of  lading  had 
not  been  signed  by  the  master  as  their  agent,  but  as  agent  for 
the  charterers  of  the  vessel,  a  firm  of  Benchimol  &  Sobrinho. 

The  loading  of  the  vessel  was  completed  on  April  27,  1893, 

(1)  [1893]  A.  C.  8.  (4)  2  C.  P.  D.  464. 

(2)  1  CI.  &  F.  283.  (5)  [1891]  1  Q.  B.  283. 

(3)  L.  E.  2  Q.  B.  86.  (6)  3  H.  &  N.  894. 

(7)  26  L.  J.  (Q.B.)  281. 
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and  on  that  day  the  master  signed  the  bills  of  lading,  which  1895 

were  in  the  following  form  : —  Manchester 

Trust 

"Shipped  in  good  order,  and  well  conditioned,  by  Cory  p^j^^jj^gg 
Brothers  &  Co.,  Limited,  for  account  of  Messrs.  Benchimol  &  Withy  &  Co. 
Sobrinho,  in  and  upon  the  good  steamship  Boston  City,  whereof    Mathew  j. 

is  master  for  this  present  voyage,  and  bound  for  Rio  de 
Janeiro,  tons  of  '  Cory's  Merthyr '  steam  coal,  which  are  to 

be  delivered  in  the  like  good  order  and  condition  at  the  afore- 
said port  of  Rio  de  Janeiro  (all  and  every  the  dangers  and 
accidents  of  the  seas  and  navigation  of  what  nature  or  kind 
soever  excepted)  unto  order  or  to  assigns,  he  or  they  paying 
freight  for  the  same  and  other  conditions  as  per  charterparty. 

"  Dated  in  Cardiff,  26th  April,  1893. 

"  Thomas  Clark,  Master." 

After  the  bills  of  lading  had  been  signed  and  delivered  to  the 
charterers,  who  were  also  the  shippers  of  the  coal,  the  master  was 
induced  by  them  to  sail  for  Buenos  Ayres  instead  of  Rio.  He 
did  so  upon  the  assurance  that  the  coals  belonged  to  the 
charterers,  and  that  the  bills  of  lading  would  be  forwarded  to 
that  port.  There  seems  to  be  no  doubt  at  all  upon  the  evidence 
that  a  fraud  was  intended  to  be  committed,  and  that  the  captain 
(whose  good  faith  was  not  questioned)  was  deliberately  imposed 
upon. 

The  bills  of  lading  were  indorsed  by  Benchimol  &  Sobrinho 
to  the  plaintiff  company,  who  were  bankers  at  Manchester,  as  a 
security  for  an  advance  of  3217Z.  10s.,  and  were  forwarded  to  the 
plaintiffs'  agents  at  Rio,  with  instructions  that  the  coal  should 
be  delivered  against  payment  of  the  amount  advanced.  When 
the  Boston  City  arrived  at  Buenos  Ayres  the  master  was  informed 
by  the  representative  of  Benchimol  &  Sobrinho  that  the  bills  of 
lading  were  in  his  possession,  and  the  master,  without  requiring 
the  production  of  the  documents,  delivered  the  coals  to  the  firm. 
The  coals  were  sold,  and  the  proceeds  received  by  Benchimol  & 
Sobrinho,  who  afterwards  stopped  payment ;  and  the  plaintiffs 
have  never  been  paid  the  money  advanced  by  them.  The 
plaintiffs  subsequently  applied  to  the  defendants  for  the  pay- 
ment of  the  amount  they  had  lost  by  the  delivery  of  the  coals 
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Mathew  J. 


1895       without  the  production  of  the  bills  of  lading,  and  were  met  by 

Manchester  the  defence  that  under  the  charterparty  made  with  Benchimol  & 

Teust     Sobrinho  the  master  was  their  agent,  and  not  the  agent  of  the 

FuENEss  owners. 
Withy  &  Co. 

It  was  not  asserted  that  the  plaintiffs  had  notice  of  the  pro- 
visions of  the  charterparty,  or  that  they  were  bound  by  any  of 
its  terms  with  respect  to  the  cargo  except  such  as  concerned 
them  as  consignees :  see  Serraino  v.  Camphell  (1) ;  and  it  could 
not  be  disputed  that  the  contract  to  be  gathered  from  the  bills 
of  lading  was  altogether  different  from  that  contained  in  the 
charterparty. 

But  it  was  argued  for  the  defendants  that  the  terms  of  the 
charterparty  transferred  from  them  to  the  charterers  all  their 
obligations  as  owners  under  it,  and  that  it  was  altogether  imma- 
terial whether  the  plaintiffs  had  notice  of  its  contents  or  not. 
The  charterparty,  which  was  dated  April  7,  1893,  was  for  the 
most  part  in  the  ordinary  form  of  a  time  charter,  where  possession 
of  the  ship  is  retained  by  the  owners.  The  owners  were  to  let 
the  ship,  with  full  complement  of  officers,  seamen,  engineers, 
and  firemen,  and  were  to  provide  and  pay  for  all  the  provisions 
and  wages  of  the  captain,  officers,  engineers,  firemen,  and  crew. 

The  freight  was  to  be  paid  monthly,  and  the  charterers  were 
to  provide  cash  for  disbursements  as  required  by  the  master. 
The  cargo  was  to  be  laden  ^  discharged  in  any  dock,  or  at  any 
wharf  or  place  that  charterers  should  direct,  where  the  vessel 
could  always  safely  lie  afloat ;  and  the  whole  reach  of  the  ship 
was  to  be  at  the  charterers'  disposal,  reserving  proper  space  for 
ship's  officers.  The  owners  were  not  to  be  responsible  for  the 
excepted  perils  mentioned,  and  were  to  have  a  lien  upon  all 
cargoes  for  the  charter  money  due  under  the  charter. 

Upon  these  provisions  (if  there  were  none  other)  it  was  con- 
ceded that  the  owners  would  be  responsible ;  but  the  charterparty 
contained  the  following  further  provisions  upon  which  the  de- 
fendants relied : — 

"  The  captain  and  crew,  although  paid  by  the  owners,  shall  be 
the  agents  and  servants  of  the  charterers  for  all  purposes,  whether 
of  navigation  or  otherwise,  under  the  charter.    In  signing  bills 
(1)  [1891]  1  Q.  B.  283. 
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of  lading  it  is  expressly  agreed  that  tlie  captain  shall  only  do  so  1895 


as  agent  for  the  charterers ;  and  the  charterers  hereby  agree  to  Manchester 
indemnify  the  owners  from  all  consequences  and  liabilities  (if  Trust 
any)  that  may  arise  from  the  captain  signing  bills  of  lading,  or  ^^^^^^^^^^ 

in  otherwise  complying  with  the  same."   

Now,  at  the  time  when  the  charterparty  was  signed  the 
master  was  undoubtedly  the  agent  of  the  owners.  By  his  appoint- 
ment he  had  undertaken  with  his  owners  to  act  with  proper  care 
and  skill  in  the  navigation  of  the  ship,  and  for  the  due  protection 
of  those  whose  interests  should  be  placed  in  his  charge,  including 
the  owners  of  goods  shipped  under  the  bills  of  lading.  did 
not,  in  point  of  fact,  enter  into  any  contract  with  the  charterers. 
He  was  handed  a  copy  of  the  charter,  with  directions  from  his 
owners  to  carry  it  out.  Nothing  was  done  to  alter  his  position 
as  master  of  the  defendants'  vessel,  or  to  exonerate  him  from  his 
obligations  as  their  agent  and  representative.  It  was  argued  for 
the  defendants  that  under  the  charterparty  the  master  had  with 
his  consent  been  made  the  agent  of  the  charterers,  and  that  the 
ownership  of  the  vessel,  with  her  officers  and  crew,  was  for  the 
time  being  transferred  to  the  charterers.  This  it  was  admitted 
could  not  be  the  effect  of  the  charter  for  all  purposes.  It 
was  not  denied  that  as  regards  third  parties,  for  instance,  the 
owner  of  a  vessel  damaged  in  a  collision  due  to  the  negligence 
of  the  master,  the  defendants  would  be  liable.  But  it  was 
attempted  to  be  made  out  that  the  effect  of  the  charter  was  to 
establish  a  dual  control  over  the  master  ;  to  leave  him  the  agent 
of  the  owners  for  the  purpose  of  navigation,  and  the  agent  of 
the  charterers  in  respect  of  the  carriage  and  delivery  of  the 
cargo.  No  authority  was  cited  in  support  of  this  view,  and  such 
a  construction  of  the  charter  seems  to  me  to  be  unreasonable. 
If  the  captain  was  the  captain  of  the  defendants,  the  holder  of 
the  bill  of  lading  would  have  a  right  to  assume  against  the 
owner  that  the  captain  had  the  ordinary  authority  of  those  in  his 
position.  (See  Lord  Esher  M.K.'s  judgment  in  Baumwoll  Manu- 
faetur  von  ScheiUer  v.  Gilchrest  &  Co.  (1))  It  was  pointed  out  for 
the  plaintiffs,  that  in  none  of  the  many  cases  which  were  cited 
was  the  owner  held  free  from  responsibility  where  he  was  shewn 
(1)  [1892]  1  Q.  B.  253,  at  p.  258. 

X  2  2 
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1895      to  have  retained  possession  and  control  of  the  vessel,  and  reliance 

Manchester  ^as  specially  placed  on  the  judgments  of  the  House  of  Lords 

Tkust         Baumwoll  Manufactur  von  Seheihier  v.  Furness  (1),  where 

FuRNEss,  possession  and  control  for  the  use  and  benefit  of  the  owner  were 
Withy  &  Co. 

  *  treated  as  the  chief  tests  of  liability.  The  defendants  con- 
tended that  the  extent  of  the  owners'  obligations  was  to  be 
gathered  from  the  charterparty,  and  that  the  special  agreement 
that  the  captain  should  only  sign  bills  of  lading  as  agent  for 
the  charterers,  exonerated  the  shipowners  from  liability  to  the 
plaintiffs.  But  the  true  meaning  of  the  clause  seems  to  me  to  be 
that  the  charterers  undertook  as  between  themselves  and  the 
owners  to  underwrite,  as  it  were,  the  risks  of  each  voyage  under 
the  charter,  and  that  the  undertaking  did  not  affect  the  rights 
of  those  who  might  become  holders  of  the  bills  of  lading  in 
the  belief  that  the  master  in  signing  was  exercising  his  ordinary 
authority.  It  is  obvious  that  a  charter  under  which  an  owner, 
still  in  possession  and  control  of  his  ship,  was  enabled  to  contract 
himself  out  of  all  liability  to  the  holders  of  bills  of  lading  or 
their  assigns,  would  practically  destroy  the  negotiable  character 
of  those  instruments.  In  order  to  guard  against  fraud,  pre- 
cautions and  inquiries  might  be  necessary  which  would  seriously 
embarrass  ordinary  mercantile  transactions.  The  object  of  the 
shipowners  in  this  case  was  no  doubt  to  protect  themselves 
against  such  claims  as  the  present  one.  Their  contract  with 
the  charterers,  for  what  it  was  worth,  afforded  such  a  pro- 
tection, but  it  did  no  more.  Where  an  owner  navigating  his 
ship  by  his  master  and  crew  desires  to  transfer  to  another  his 
obligations  for  the  acts  of  his  master,  he  should  do  so  by  an 
explicit  statement  to  that  effect  in  the  bills  of  lading  which  his 
master  signs.  The  mode  adopted  by  the  defendants  in  this  case 
to  escape  from  liability  seems  to  me  to  be  insufficient,  and  I  give 
judgment  for  the  plaintiffs  with  costs. 

Judgment  for  plaintiffs. 

Solicitors  for  plaintiffs  :  Addlesliaw,  Warburton  &  Trenan,  for 
Addleshaw  &  Warhurton,  Manchester. 

Solicitors  for  defendants  :  Downing,  Holman  &  Co. 

(1)  [1893]  A.  C.  8. 

A.  P.  P.  K. 
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EAYNER  V.  THE  BEDERIAKTIEBOl AGET  CONDOR.  1895 

June  14,  15. 

Sliip — Charterparty — Refusal  to  sign  Bills  of  Lading — Penalty  or  Liquidated  

Damages, 

A  charterparty  contained  the  clause,  "  The  captain  shall  sign  charterer's 
bills  of  lading  as  presented  without  qualification  .  .  .  within  twenty-four 
hours  after  being  loaded,  or  pay  101.  for  every  day's  delay  as  and  for  liqui- 
dated damages  until  the  ship  is  totally  lost  or  the  cargo  delivered." 

The  captain  wrongfully  refused  to  sign  the  bills  of  lading  as  presented  ; 
but  the  charterers  were  unable  to  shew  that  they  had  sustained  any  damage 
by  his  conduct : — 

Eeld,  that  the  clause  imposed  a  penalty  and  not  liquidated  damages,  and 
that  the  plaintiffs  were  only  entitled  to  nominal  damages. 
Jones  V.  Bough  (5  Ex.  D.  115)  commented  on. 

Action  tried  by  Mathew  J.  in  the  Commercial  Court  without 
a  jury. 

On  August  16,  1894,  the  plaintiffs  chartered  the  defendants' 
steamship  Omen  to  proceed  to  Grimsby  and  load  a  cargo  of  coal, 
and  being  so  loaded  to  proceed  forthwith  to  Cronstadt  and  deliver 
the  same. 

The  charterparty  contained  (inter  alia)  the  following  provision : 
"  The  captain  shall  sign  charterer's  bills  of  lading  as  presented 
without  qualification,  except  by  adding  weight  unknown,  within 
twenty-four  hours  after  being  loaded,  or  pay  lOZ.  for  every  day's 
delay  as  and  for  liquidated  damages  until  the  ship  is  totally  lost 
or  the  cargo  delivered." 

The  Omen  arrived  'at  Grimsby  on  August  27,  and  the  loading 
was  completed  by  September  10.  On  that  day  bills  of  lading 
without  qualification  were  presented  to  the  captain,  but  he  refused 
to  sign  them.  A  dispute  had  arisen  as  to  the  date  of  the  notice 
of  the  Omens  readiness  to  load  and  as  to  the  amount  of  the  de- 
murrage payable  by  the  plaintiffs,  and  the  captain  insisted  on 
inserting  in  the  bills  of  lading  the  following  words,  "  Together 
with  demurrage,  protests,  and  consular  expenses,  as  per  margin, 
204Z.,  to  be  paid  at  the  port  of  discharge  before  breaking  bulk," 
and  he  signed  bills  of  lading  under  protest  in  this  modified  form 
on  September  10,  and  sent  them  by  post  to  the  plaintiffs. 
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The  Omen  arrived  at  Cronstadt  on  September  21.  The  captain 
refused  delivery  of  the  cargo  until  he  had  obtained  this  sum 
of  204Z.  from  the  plaintiffs.  They,  therefore,  paid  it  under 
protest,  and  the  cargo  was  delivered  on  September  24.  They 
now  claimed  (in  addition  to  the  return  of  the  sum  of  204Z.)  lOZ. 
per  diem  as  liquidated  damages  under  the  charterparty  from 
September  10  to  September  24.  No  evidence  was  given  of  any 
damage  having  actually  been  sustained  by  them  in  consequence 
of  the  refusal  of  the  captain  to  sign  the  bills  of  lading  as 
presented  to  him. 

Josejph  Walton  J  Q.C.,  and  A,  D,  Bafeson,  for  the  plaintiffs. 
There  is  no  reason  why  the  clause  should  not  be  given  its  literal 
significance.  In  Jones  v.  Hough  (1),  in  which  a  very  similar 
clause  was  held  to  impose  a  penalty  and  not  liquidated  damages, 
Bramwell  L.J.  said  that  the  reason  of  the  decision  was  that  there 
was  no  terminus  ad  quem  to  the  penalties  imposed,  that  they 
were  still  going  on,  and  that  there  was  nothing  to  shew  when 
they  were  to  stop.  Here  the  damages  ceased  to  become  payable 
on  delivery  of  cargo.  That  is  an  express  terminus  ad  quem,  and 
distinguishes  the  case  from  Jones  v.  Hough,  (1)  The  Court  has 
to  discover  the  meaning  of  the  parties.  Here  damages  were 
fixed  for  a  specific  breach  of  the  charter — the  refusal  of  the 
captain  to  sign  bills  of  lading  as  presented  without  qualification. 
That  breach  has  occurred,  and  the  damages  fixed  have  therefore 
become  payable. 

Witt,  Q.C.f  and  T.  U.  Scrutton,  for  the  defendants.  The  case 
is  indistinguishable  from  Jones  v.  Hough.  (1)  The  fact  that  there 
was  there  no  terminus  ad  quem  could  not  have  been  the  ratio 
decidendi  of  that  case.  The  bill  of  lading  would  come  to  an  end 
when  the  cargo  was  discharged,  and  the  penalties  could  not  run 
on  any  longer  ;  but  where  a  sum  of  money  is  fixed  to  be  payable 
under  circumstances  which  may  give  rise  either  to  serious  or  to 
trivial  damages,  it  is  a  penalty  and  not  liquidated  damages. 
That  is  the  principle  laid  down  in  all  the  cases:  Wallis  v. 
Smith  (2) ;  8]parrow  v.  Faris,  (3) 

(1)  5  Ex  D.  115.  (2)  2  Ch.  D.  243. 

(3)  31  L.  J.  (Ex.)  137. 
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Mathew  J.  (after  stating  the  facts  and  deciding,  on  the  evi- 
dence, that  the  plaintiffs  were  entitled  to  a  return  of  part  of 
the  sum  paid  by  them  under  protest  at  Cronstadt,  continued)  : — 
Then  there  remains  another  claim  of  the  plaintiffs.  They  assert 
that  under  this  charterparty  they  are  entitled  to  liquidated 
damages  for  every  day  during  which  the  bill  of  lading  was 
not  delivered  to  them  by  the  captain  duly  signed.  Now  what 
occurred  was  this :  The  bill  of  lading  was  taken  to  the  captain ; 
it  was  without  qualification  of  any  sort ;  it  contained  nothing  on 
the  face  of  it  except  what  was  provided  for  by  the  charterparty, 
"  Except  by  adding  weight  unknown."  The  captain  declined  to 
sign  that  bill  of  lading,  and  insisted  upon  adding  to  the  clause, 
"  Unto  order  on  being  paid  freight  and  all  other  conditions  as 
per  charterparty,"  the  words  "  together  with  demurrage,  protests, 
and  consular  expenses,  as  per  margin,  204Z.,  to  be  paid  at  port  of 
discharge  before  breaking  bulk."  The  captain  in  point  of  fact 
determined  for  himself,  and  determined,  as  it  now  turns  out  in- 
accurately, in  his  judicial  capacity  what  was  the  amount  of  the 
demurrage  and  charges  that  the  consignee  would  have  to  pay, 
and  he  insisted  on  inserting  that  amount  in  the  bills  of  lading. 
Naturally  enough,  the  plaintiffs  protested  against  those  figures, 
and,  as  I  have  shewn,  they  were  well  warranted  in  so  doing.  The 
captain  refused  to  sign  bills  of  lading  in  any  other  form.  He 
inserted  the  words  under  protest  and  signed  bills  of  lading  in 
this  form  on  September  10. 

Now  it  is  said  that  on  the  terms  of  the  charter  the  captain  was 
bound  to  sign  the  bills  of  lading  as  presented,  without  qualification 
except  by  adding  "  weight  unknown,"  within  twenty-four  hours 
after  the  ship  was  loaded,  and  that,  having  failed  to  do  so,  the 
following  clause  applies,  "  Or  pay  101.  for  every  day's  delay  as 
and  for  liquidated  damages  until  the  ship  is  totally,  lost  or  the 
cargo  delivered."  A  claim  is  made  for  that  lOZ.  a  day  amounting 
to  the  sum  of  140Z. 

The  question  at  once  presents  itself  whether  that  amount 
could  be  recovered  as  liquidated  damages,  or  whether  the  clause 
imposes  a  penalty,  and  a  penalty  only,  inasmuch  as  it  is  to  be 
taken  that  the  plaintiffs  are  not  in  a  position  to  prove  that  they 
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1895      sustained  any  loss  whatever,  or  that  in  point  of  fact  any  damage 
ratner    was  done  them  by  reason  of  the  conduct  of  the  captain. 
Kederi-  certainly  is  a  startling  proposition  that  by  reason  of  the 

AKTiEBo-  clause  inserted  in  the  charter  they  are  to  be  paid  the  large  sum 
Condor,    of  140Z.  when  they  have  sustained  no  loss. 

Mathew  J.       My  attention  was  called  to  the  case  of  Jones  v.  Hough.  (1) 
The  only  difference  from  the  clause  there  inserted  in  the 
chart erparty  and  the  clause  now  under  consideration  was  that 
the  words  "  until  the  ship  is  totally  lost  or  the  cargo  delivered  " 
were  not  inserted  in  the  charterparty  in  Jones  v.  Hough.  (1)  It 
is  contended  that  the  insertion  of  those  words  distinguishes 
the  present  case  from  Jones  v.  Hough.  (I)    In  that  case  it  was 
held  that  the  clause  imposed  a  penalty  only.    That  was  the 
view  taken  by  Lindley  J.,  who  tried  the  case,  and  on  appeal 
that  view  was  affirmed  by  Cockburn  C.J.  and  Bramwell,  Cotton, 
and  Thesiger  L.J  J.,  and  it  was  held  that  the  clause  only  entitled 
the  shipowners  to  the  actual  damages  that  they  had  sustained, 
and  not  to  the  amount  fixed  by  the  clause.    The  only  member 
of  the  Court  of  Appeal  who  gave  reasons  for  his  decision  on  this 
point  was  Lord  Bramwell,  who  pointed  out  that  the  clause  before 
him  gave  no  terminus  ad  quem — prescribed  no  limit  after  which 
the  amount  fixed  by  the  clause  should  cease  to  be  payable.  The 
literal  construction  of  the  clause  would  therefore  be,  he  said,  to 
create  an  annuity  in  favour  of  the  shipowners  for  the  amount  of 
the  penalty  which  would  run  on  indefinitely.    With  the  greatest 
deference,  that  reasoning  does  not  appear  to  me  to  be  entirely 
satisfactory.    In  the  present  case,  however,  the  clause  contains 
a  definite  terminus  ad  quem,  because  the  penalty  is  only  payable 
"  until  the  ship  is  totally  lost  or  the  cargo  delivered."    It  is 
contended  that  those  words  have  been  inserted  in  order  to  con- 
vert what  would  otherwise  be  a  penalty  (as  decided  in  Jones  v. 
Hough  (1))  into  liquidated  damages.    It  seems  to  me  that  Lord 
Bramwell  was  not  really  giving  the  ratio  decidendi  when  he 
spoke  of  the  penalties  going  on  till  the  end  of  time.    The  real 
reason  for  his  decision  seems  to  me  to  be  contained  in  the 
words,  which  are  applicable  to  this  case,  and  in  which  I  must 

(1)  5  Ex.  D.  115. 
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take  it  the  other  members  of  the  Court  acquiesced :  "  The  1895 
penalties  only  accrue  where  there  has  been  a  delivery  of  bills  of  ratner 
lading  after  a  delay,  and  they  do  not  accrue  where  there  has  been  redieri 
an  entire  refusal  to  give  any  bill  of  lading."  (1)  aktiebo- 

In  the  present  case  the  bills  of  lading  which  the  captain  Condor. 
signed  were  not  what  he  had  undertaken  to  sign.  It  was  not  a  Mathew  j. 
case  of  mere  delay. 

No  doubt  the  event  contemplated  by  the  clause  was  the  refusal 
of  the  captain  to  sign  the  bills  of  lading  as  presented  to  him ;  but 
much  may  be  said  for  the  view  that  the  amount  fixed  covered  a 
multitude  of  transgressions,  since  the  qualification  which  the 
captain  desired  to  introduce  might  be  insignificant,  and  in  such 
a  case  it  would  seem  a  strong  conclusion  to  hold  that  it  was  in- 
tended that  the  amount  should  be  paid  for  every  day  during 
which  the  dispute  over  the  insignificant  qualification  lasted,  and 
that  if  the  charterer  chose  to  refuse  to  acquiesce  in  it,  and  the 
captain  sailed  without  signing  the  bills  of  lading,  the  amount 
would  run  on  for  the  whole  period  of  the  voyage, 

I  have  come  to  the  conclusion  that  the  clause  imposes  a  penalty 
and  not  liquidated  damages,  and  therefore  that  the  plaintiffs  in 
respect  of  that  part  of  their  claim  are  only  entitled  to  nominal 
damages.  There  will  be  judgment  for  the  plaintiffs  for  the  other 
amount  I  have  mentioned. 

Judgment  accordingly. 

Solicitors  for  plaintiffs :  Field,  Boscoe  &  Co.,  for  Yates,  Johnson 
(&  Leach,  Liverpool. 

Solicitors  for  defendants  :  Pritchard  &  Sons,  for  A.  M,  JacTcson 
&  Co.,  Hull. 

(1)  5  Ex.  D.  115,  at  p.  123. 

A.  P.  P.  K. 


294 


QUEEN'S  BENCH  DIVISION. 


[1895] 


0.  A. 


[IN  THE  COUET  OF  APPEAL.] 


1895 

June  15. 


PETERSEN  V,  FREEBODY  &  CO. 


Ship — CJiarterparty — Discharge — Delivery  of  Spars  and  Poles — Consignees^ 
Obligation  in  talcing  Delivery. 

A  charterparty  for  the  carriage  of  spars  from  a  port  in  Norway  to 
London  provided  that  the  cargo  should  be  discharged  in  the  Surrey 
Commercial  Docks,  the  discharging  to  take  place  in  eight  days,  the  cargo 
to  be  taken  from  alongside  at  merchants'  risk  and  expense,  the  ship  "  to 
discharge  over  side  in  the  river  or  dock  into  lighters  or  otherwise  if 
required  by  consignees  "  : — 

Held,  that  the  charterparty  did  not  impose  upon  the  ship's  master  and 
crew  the  obligation  to  get  the  spars  outside  the  ship  and  into  the  lighters, 
and  for  that  purpose  to  put  men  on  board  the  lighters ;  but  that  when 
they  had  brought  the  spars  within  reach  of  the  consignees'  men  in  the 
lighters,  it  was  the  duty  of  the  latter  to  take  their  part  in  the  joint 
operation  of  delivering  and  receiving  the  goods,  and  that  the  consignees 
were  liable  to  pay  demurrage  for  delay  caused  by  reason  of  their  men  in 
the  lighters  being  too  few  to  enable  the  discharge  to  be  completed  within 
the  lay-days. 

Appeal  from  the  judgment  of  Kennedy  J.  at  the  trial  of  an 
action  without  a  jury. 

Action  for  demurrage,  brought  by  the  owner  of  the  ship 
Magdalene  against  consignees  of  cargo.  The  ship  was  chartered 
by  a  merchant  of  Christiania  to  load  there  a  cargo  of  spars  and 
poles  to  be  carried  to  and  discharged  at  the  Surrey  Commercial 
Docks  in  the  port  of  London. 

The  charterparty  contained  (inter  alia)  the  following  pro- 
visions with  respect  to  the  discharge  of  cargo :  "  The  discharging 
to  take  place  in  eight  days  or  quicker  if  possible.  Receiver  of 
cargo  to  have  the  option  of  keeping  the  vessel  five  running  days 
on  demurrage  at  the  rate  of  4:d.  per  register  ton  per  day.  Lay- 
days to  commence  on  ship  being  ready  for  loading  or  discharg- 
ing, provided  that  the  captain  has  given  notice  twenty-four 
hours  in  advance  and  vessel  being  reported  at  Customs.  The 
cargo  to  be  brought  to  and  taken  from  alongside  the  ship  at 
merchants'  risk  and  expense.  The  ship  to  deliver  the  cargo 
with  such  dispatch  that  unnecessary  delay  can  be  avoided.  The 
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ship  to  discharge  over  side  in  the  river  or  dock  into  lighters  or      o.  A. 
otherwise  if  required  by  consignees.    The  usual  custom  of  the  1895 
wood  trade  of  each  port  to  be  observed  by  each  party  in  cases  Petersen 
where  not  specially  expressed."  FreI^ody 

The  bills  of  lading  were  indorsed  to  the  defendants  as  con-  &  Co. 
signees  of  the  cargo,  subject  to  the  conditions  of  the  charter- 
party.  The  ship  arrived  at  the  Surrey  Commercial  Docks,  and 
commenced  to  discharge  her  cargo.  The  spars  above  a  certain 
thickness  were  discharged  into  the  water  direct,  and  then  rafted 
and  taken  away.  The  thinner  spars  and  poles,  which  were  of 
lengths  varying  from  twenty  to  forty  feet,  were  put  into  lighters 
in  the  following  way :  They  were  lifted  with  a  tackle  from 
their  place  in  the  hold  by  the  ship's  crew,  and  pushed  by  the 
crew  through  a  port.  A  small  stage  was  put  against  the  ship's 
side  outside  the  port,  and  the  lighter  was  brought  end  on  close 
to  the  stage.  The  lighter  stood  higher  than  the  port,  and  one 
of  the  ship's  crew  stood  on  the  stage  and  guided  the  spar  or  pole 
as  it  came  through  the  port  to  the  men  on  the  lighter,  who 
assisted  it  down  into  the  lighter.  There  was  evidence  that  the 
defendants  sent  at  first  one  man,  and  then  two  men,  with  each 
lighter ;  that  the  master  of  the  ship  complained  from  time  to 
time  that  the  men  sent  with  the  lighters  were  insufficient  to 
enable  the  discharge  to  be  completed  within  the  lay-days,  and 
that  he  put  two,  and  sometimes  three,  of  the  ship's  crew  on  the 
lighters  to  help  the  consignees'  men.  The  cargo  was  not  dis- 
charged until  the  lay-days  had  been  exceeded  by  about  eight 
days,  and  there  was  evidence  that  the  delay  and  detention  of  the 
ship  during  those  additional  days  was  caused  by  the  insufficient 
number  of  men  sent  by  the  defendants  with  the  lighters. 

Kennedy  J.  gave  judgment  for  the  plaintiff  for  the  demurrage 
claimed,  and  the  defendants  appealed. 

Joseph  Walton,  Q.C.,  and  Scrutton,  for  the  defendants.  The 
shipowner's  obligation  under  the  charterparty  was  to  discharge 
"  over  side  into  lighters."  The  ship's  crew  were,  therefore,  bound 
to  complete  the  operation  of  putting  the  spars  and  poles  into  the 
bottom  of  the  lighter,  and  the  master  should  have  placed  sufficient 
men  on  the  lighter  to  enable  the  delivery  to  be  made  within  the 
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0.  A.      lay-days.    The  evidence  shews  that  he  did  place  two  or  three 
1895      men  on  the  lighter;  but  they  were  not  sufficient.    The  con- 
Petersen   signees'  men  in  the  lighter  were  only  there  for  the  purpose  of 
Feeebody   ^^^^^^S       spars  and  poles.    There  was  evidence  that  no  more 
&  Co.      than  two  men  were  ever  sent  with  a  lighter,  and  that  is  some 
evidence  of  a  custom  for  the  ship  to  deliver  in  the  way  contended 
for.    At  any  rate,  the  master  and  crew  were  bound  to  get  the 
goods  clear  of  the  ship's  side.  The  delay  in  delivering  the  cargo 
was  caused  by  their  default. 

Bohson,  Q.C.  (Carver  with  him),  for  the  plaintiff.  The  master 
was  not  bound  to  put  any  of  his  men  off  the  ship.  When  a 
spar  or  pole  had  been  pushed  through  the  port  and  over  the 
stage  so  as  to  be  within  the  reach  of  the  consignees'  men  in  the 
lighter,  it  was  their  duty  to  take  part  in  the  operation,  and  the 
evidence  shews  that  the  delay  occurred  through  there  not  being 
enough  men  on  the  lighters  to  take  delivery  as  fast  as  the  spars 
were  brought  within  their  reach.  In  putting  his  own  men  on 
the  lighter  the  master  did  more  than  he  need.  The  clause  in 
the  charterparty,  "  to  discharge  over  side  in  the  river  or  dock 
into  lighters  or  otherwise  if  required  by  consignees,"  is  clearly 
only  intended  to  give  the  consignees  an  option  to  take  delivery 
by  lighters  or  in  some  other  manner. 

Lord  Esher  M.E.  In  this  case  the  plaintiff,  a  shipowner, 
has  brought  an  action  against  the  consignees  of  cargo  shipped 
under  a  charterparty  for  demurrage  which  he  alleges  to  have 
been  caused  by  the  delay  of  the  defendants  in  the  operation  of 
discharging  the  cargo  in  the  Surrey  Commercial  Docks.  By  the 
terms  of  the  charterparty  the  discharging  was  to  take  place 
within  eight  days.  The  actual  discharging  took  more  than  that 
time ;  and  the  question  in  the  case  is — whose  fault  was  it  ?  If 
it  was  the  fault  of  the  shipowner,  he  clearly  cannot  claim 
demurrage  against  the  charterer  or  his  consignees,  the  defend- 
ants. If  it  was  not  the  shipowner's  fault,  the  consignees  are 
bound  to  pay  demurrage.  The  charterparty  provides,  *'  The 
discharging  to  take  place  in  eight  days,"  and  "  the  cargo  to  be 
brought  to  and  taken  from  alongside  the  ship  at  merchants'  risk 
and  expense ;  the  ship  to  deliver  the  cargo  with  such  dispatch 
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that  unnecessary  delay  can  be  avoided  " — so  that  at  one  place  0.  A. 
this  operation  is  described  as  "  the  discharging,"  and  at  another  1895 
as  "  delivery  " — and  "  to  discharge  over  side  in  the  river  or  dock  Petersen 
into  lighters  or  otherwise  if  required  by  consignees."  The  opera-  pj^j^^^j^y 
tion,  therefore,  which  is  to  take  eight  days  is  an  operation  to  be  &  Co. 
performed  as  between  the  shipowner  and  the  consignees.  Which-  LordEsher  m.r. 
ever  word  be  used,  whether  it  be  called  a  "  discharging  "  or  a 
"  delivery,"  and  whatever  be  the  circumstances  of  the  delivery, 
one  party  is  to  give,  and  the  other  is  to  take,  delivery  at 
one  and  the  same  time,  and  by  one  and  the  same  operation. 
It  follows  that  both  must  be  present  to  take  their  parts  in  that 
operation.  Those  parts  are,  the  ship  has  to  deliver  and  the 
consignee  to  take  delivery — where  ?  Each  has  to  act  within 
his  own  department.  The  shipowner  acts  from  the  deck  or  some 
part  of  his  own  ship,  but  always  on  board  his  ship.  The  con- 
signee's place  is  alongside  the  ship  where  the  thing  is  to  be 
delivered  to  him.  If  the  delivery  is  to  be  on  to  another  ship,  he 
must  be  on  that  ship ;  if  into  a  barge  or  lighter,  on  that  barge 
or  lighter ;  if  on  to  the  quay,  on  the  quay.  Wherever  the 
delivery  is  to  be,  the  shipowner,  on  the  one  hand,  must  give 
delivery.  If  he  merely  puts  the  goods  on  the  rail  of  his  ship,  he 
does  not  give  delivery:  that  is  not  enough.  If,  on  the  other 
hand,  the  consignee  merely  stands  on  the  other  ship,  or  on  the 
barge  or  lighter,  or  on  the  quay,  and  does  nothing,  he  does  not 
take  delivery.  The  shipowner  has  performed  the  principal  part 
of  his  obligation  when  he  has  put  the  goods  over  the  rail  of  his 
ship ;  but  I  think  he  must  do  something  more — he  must  put 
the  goods  in  such  a  position  that  the  consignee  can  take  delivery 
of  them.  He  must  put  them  so  far  over  the  side  as  that  the 
consignee  can  begin  to  act  upon  them ;  but  the  moment  the 
goods  are  put  within  the  reach  of  the  consignee  he  must  take 
his  part  in  the  operation.  At  one  moment  of  time  the  ship- 
owner and  the  consignee  are  both  acting — the  one  in  giving  and 
the  other  in  taking  delivery ;  at  another  moment  the  joint  act 
is  finished.  Where  goods  are  slung,  and  lowered  gradually 
over  the  side  of  the  ship  into  a  lighter,  they  cannot  all  be  de- 
posited on  the  same  spot  in  the  same  lighter.  It  is  obvious, 
therefore,  that  those  on  board  must  help  in  the  operation  of 
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0.  A.  taking  delivery  by  guiding  the  thing  as  it  is  coming  down  into 
1895      the  lighter. 


Peteesen  III  present  case  the  delivery  was  of  spars;  but  it  was 
Fbeebodt  ^^^^^  ^  joint  operation  in  which  each  party  had  to  take  his  part. 
&  Co.  The  shipowner  had  to  get  the  spars  in  such  a  position  as  that 
Lord  Esher  M.R.  they  could  be  taken  out  of  the  ship.  He  had  not  completed 
his  part  of  the  operation  by  merely  getting  the  spar  on  to  the 
stage;  but,  when  one  end  of  the  spar  was  tipped  over  the 
side  of  the  stage  so  as  to  come  within  the  reach  of  the  men  in 
the  lighter^  they  had  to  take  their  part  in  the  ordinary  operation 
in  the  ordinary  way  :  they  had  to  assist  in  getting  the  spars  into 
the  lighter.  Ko  custom  of  the  port  with  respect  to  the  delivery 
of  spars  and  poles  was  proved.  It  was  said  that,  if  the  con- 
signees' duty  was  such  as  I  have  described,  it  could  not  be 
performed  by  two  men  only,  and  that  the  evidence  shewed  that 
no  more  than  two  men  were  ever  sent  with  a  lighter.  Whether 
the  duty  can  be  performed  by  two  men,  however,  depends  upon 
the  number  of  the  days  in  which  the  operation  has  to  be  per- 
formed. The  consignee  must  supply  enough  men  to  complete 
the  operation  within  the  lay-days ;  and  if  two  men  are  not 
enough,  he  must  supply  more.  Here  the  evidence  shewed  that 
at  one  time  there  was  only  one  man,  and  afterwards  there  were 
two  men,  sent  with  the  lighters,  and  that  the  delivery  was 
delayed  beyond  the  lay-days  because  the  consignees  did  not 
send  enough  men.  The  captain  complained,  and  then  he  did 
what  he  was  not  bound  to  do — he  put  some  of  his  own  men  on 
to  the  lighters  in  order  to  help  to  do  the  work  which  it  was  the 
duty  of  the  consignees  to  do.  By  so  doing,  no  doubt,  he  saved 
additional  demurrage;  but  it  is  now  contended  that  he  was 
bound  to  put  his  own  men  on  to  the  lighters,  because  his  duty 
was  to  complete  the  whole  operation  of  getting  the  spars  out  of 
the  ship  and  delivering  them  into  the  lighters.  I  am  of  opinion 
that  on  the  true  construction  of  the  chart erparty  it  was  not  his 
duty.  The  delivery,  under  the  charterparty,  was  to  be  a  delivery 
in  the  ordinary  way  by  a  joint  operation  in  which  each  was  to 
take  his  part.  The  lay-days  were  exceeded  because  the  consignees 
had  not  sufficient  men  on  the  lighters  to  perform  their  part 
in  that  operation.    The  ship  was  not  in  default ;  and,  therefore. 
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the  shipowner  is  entitled  to  demurrage.  This  appeal  should  be  ;0.  A. 
dismissed.  1895 


Petersen 


Kay  L.J.  I  am  of  the  same  opinion.  The  consignees  rely  ^^^^^qj^y 
upon  the  clause  in  the  charterparty  which  provides  that  the  &  Co. 
ship  is  "  to  discharge  over  side  in  the  river  or  dock  into  lighters 
or  otherwise  if  required  by  consignees,"  and  they  regard  the 
duty  imposed  upon  the  shipowner  as  not  completed  until  he  has 
discharged,  not  merely  over  side,  but  has  put  the  spars  into  the 
lighters.  I  do  not  think  that  the  words  of  the  clause  impose 
such  a  duty  upon  the  shipowner.  I  think  that  his  duty  is  com- 
pleted when  he  has  discharged  over  side  and  put  the  spar  under 
the  dominion  and  control  of  the  men  in  the  lighter.  The  words 
"  into  lighters  or  otherwise  "  clearly  refer  only  to  the  consignees' 
option  to  take  delivery  by  lighters  or  in  some  other  way.  I 
agree  entirely  with  what  the  Master  of  the  EoUs  has  said  as  to 
the  duty  of  the  shipowner  and  of  the  consignee  in  respect  to  the 
delivery  of  cargo,  and  I  do  not  desire  to  add  anything  on  that 
point.  The  question  is,  by  whose  default  did  the  delay  in  this 
case  take  place  ?  There  was  a  conflict  of  evidence.  I  think 
that  the  fact  that  part  of  the  ship's  crew  had  to  be  put  on  the 
lighters  to  assist  the  lightermen  in  receiving  the  spars  is  deci- 
sive, and  that  there  was  quite  sufficient  evidence  to  justify  the 
conclusions  of  fact  which  the  learned  judge  who  tried  the  case 
arrived  at.  [The  Lord  Justice  referred  to  the  evidence.]  I  am 
therefore  of  opinion  that  this  appeal  should  be  dismissed. 


A.  L.  Smith  L.J.  I  am  of  the  same  opinion.  The  charter- 
party  in  this  case  is  one  of  an  ordinary  description :  there  is 
nothing  exceptional  or  peculiar  in  it.  The  shipowner's  com- 
plaint is,  "  You,  the  consignees,  detained  my  ship  beyond  the 
days  specified  in  the  contract,"  and  prima  facie  he  is  entitled  to 
demurrage  unless  the  delay  can  be  shewn  to  have  occurred 
through  his  own  fault.  The  consignees'  answer  is,  "  It  was  your 
fault ;  you  had  not  men  enough  to  deliver  the  cargo  within  the 
lay-days."  The  reply  is,  "  I  had ;  but  you  did  not  supply  men 
enough  to  take  delivery,  and  I  had  to  put  my  own  men  on 
board  the  lighters  to  help  yours."    The  question  is  whether  the 
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C.  A.      shipowner's  duty  was  to  place  the  spars  in  the  bottom  of  the 
1895      lighters,  and  whether,  until  that  had  been  done,  the  consignees 
Peteesen    were  not  bound  to  accept  delivery.    It  is  familiar  knowledge 
Fbeebody   ^^^^     ordinary  cases  of  discharging  cargo  the  ship's  crew  does 
&  Co.      the  work  until  the  goods  are  over  the  rail,  and  then  the  receiver 
A.  L.Smith  L.J.  takes  his  part  in  the  operation.    As  has  been  pointed  out  by 
the  Master  of  the  Kolls,  the  giving  and  taking  delivery  is  a  joint 
operation.    It  is  contended  here,  that  because  the  cargo  was  a 
cargo  of  spars  the  consignees  had  not  to  receive  the  spars  until 
the  ship's  crew  had  put  them  into  the  bottom  of  the  lighter.  If 
that  be  so,  the  case  forms  an  exception  to  the  general  rule.  But 
what  is  there  to  shew  that  there  is  any  duty  on  the  shipowner 
to  do  that  which  he  is  not  bound  to  do  with  respect  to  any  other 
cargo,  namely,  to  put  his  crew  off  the  ship  and  on  to  the  lighter  ? 
There  was  no  evidence  of  any  custom  to  that  effect.  When 
asked  to  point  out  any  such  evidence,  counsel  for  the  appellants 
could  only  say  that  two  naen  were  always  sent  with  the  lighters ; 
but  that  might  be  because  two  men  were  sufficient  to  take 
delivery  within  the  lay-days.    I  think  the  defendants  have  failed 
in  establishing  that  in  unloading  a  cargo  of  spars  any  different 
rule  is  applicable  than  applies  to  any  other  cargo. 

Appeal  dismissed. 

Solicitors  for  defendants  :  Trinder  &  Capron, 
Solicitors  for  plaintiff :  Stokes,  Saunders  &  StoJces. 

W.  A. 
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[IN  THE  COURT  OF  APPEAL.] 


0.  A 


BAERSELMAN  v.  BAILEY  and  Others. 


1895 
May  30. 


Ship — Bill  of  Lading — Exemption  of  Shipowner  from  Liability — Negligence  of 
Servants — " In  navigating  the  Ship  or  otherwise" 

A  bill  of  lading  contained,  among  other  exemptions,  one  by  wbicb  the 
shipowner  was  not  to  be  liable  for  "  any  act,  negligence,  default,  or  error 
in  judgment  of  the  pilot,  master,  mariners,  or  other  servants  of  the  ship- 
owner in  navigating  the  ship,  or  otherwise."  A  part  of  the  cargo  was 
damaged  by  being  negligently  stowed  by  a  stevedore  employed  by  the 
shipowner.    In  an  action  by  the  owner  of  the  cargo  so  damaged  : — 

Held,  reversing  the  judgment  of  the  Divisional  Court,  that  the  ship- 
owner was  not  liable,  for  the  words  "  or  otherwise "  in  the  bill  of  lading 
were  general,  and  did  not  limit  the  exemption  to  loss  or  damage  arising 
from  negligence  in  matters  akin  to  navigation,  or  to  loss  or  damage  arising 
from  negligence  in  relation  to  the  other  excepted  perils  of  the  bill  of  lading. 

Norman  v.  Binnington  (25  Q.  B.  D.  475)  considered. 

Appeal  by  the  defendants  from  a  judgment  of  the  Divisional 
Court  on  a  question  of  law  raised  on  the  pleadings. 

The  action  was  brought  by  the  plaintiff  in  respect  of  damage 
to  eggs  loaded  in  Eussia  on  the  defendants'  vessel  for  delivery 
in  London.  The  bill  of  lading  exempted  the  shipowner  from 
liability  in  respect  of  certain  excepted  perils,  and  also  contained 
a  clause  that  the  shipowner  was  not  to  be  liable  for  "  any  act, 
negligence,  default,  or  error  in  judgment  of  the  pilot,  master, 
mariners,  or  other  servants  of  the  shipowner  in  navigating  the 
ship,  or  otherwise."  The  eggs  were  said  to  have  been  spoiled  by 
being  improperly  loaded  near  some  hay,  and  the  loading  was 
done  by  a  stevedore  employed  by  the  defendants.  The  question 
before  the  Divisional  Court  (Cave  and  Lawrance  JJ.)  was, 
assuming  the  damage  to  have  been  caused  by  the  negligence  of 
the  defendants'  servants,  what  meaning  was  to  be  attached  to 
the  words  "  or  otherwise  "  in  the  exceptions.  The  Court  gave  " 
judgment  for  the  plaintiff  on  the  authority  of  Norman  v. 
Binnington.  (1) 

The  defendants  appealed. 


Vol.  IL  1895, 


(1)  25  Q.  B.  D.  475. 
Y 
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C.A.         1895.  May  7.    Bucknill,  Q.G.,  and  T,  F.  D.  Miller,  for  the 
1895       defendants.    The  exception  applies  to  the  negligent  acts  of  the 
Baekselman  shipowner's  servants  whether  they  occur  in  the  course  of  navi- 
Bailey     S^^^^S        ^^^P  language  in  this  bill  of  lading  is 

not  the  same  as  that  on  which  Norman  v.  Binnington  (1)  was 
decided,  as  there  is  no  list  of  exceptions  following  after  the 
words  "  or  otherwise,"  and  there  is  no  reason  for  limiting  those 
words  to  excepted  perils  as  suggested  by  A.  L.  Smith  J.  in  that 
case.  [They  cited  also  The  Buero  (2),  and  Rayn  v.  Culli- 
ford.m 

Joseph  Walton,  and  Sugh  F.  Boyd,  for  the  plaintiff.  The 
words  "  or  otherwise "  cannot  be  construed  so  widely  as  the 
plaintiff  seeks  to  construe  them.  They  either  refer  to  matters 
akin  to  navigation,  or  else  they  must  be  read,  as  in  Norman  v. 
Binnington  (1),  as  referring  only  to  the  other  excepted  perils  of 
the  bill  of  lading. 

Cur.  adv.  vult. 

1895.  May  30.  Lord  Esher  M.R.  In  this  case  the  parties 
have  agreed  to  take  the  opinion  of  the  Court  on  a  point  which, 
if  it  is  decided  in  a  particular  way,  will  determine  the  dispute 
between  them. 

The  question  arises  in  this  way:  Eggs  were  shipped  in  Russia 
to  be  brought  to  England,  and  the  loading  was  done  by  a  steve- 
dore employed  by  the  shipowner.  For  the  purposes  of  this  case 
we  are  to  assume  that  he  mis-stowed  the  eggs  by  putting  them 
into  too  close  contact  with  some  hay,  and  we  are  also  to  assume 
that  this  was  the  cause  of  the  injury  to  the  eggs  which  is  com- 
plained of.  The  point  of  law  which  we  have  to  decide  is  whether 
the  shipowner  is  relieved  from  liability  by  the  terms  of  the  bill 
of  lading.  This  must  be  determined  by  ascertaining  whether 
the  stevedore  was  the  servant  of  the  shipowner,  and,  if  so,  whether 
the  negligence  of  which  he  has  been  guilty  is  within  the  excep- 
tion of  the  bill  of  lading.  The  goods  under  the  bill  of  lading 
are  to  be  delivered  in  good  order  and  well  conditioned,  as  shipped, 
and  if  that  stood  alone  the  shipowner  would  be  liable.  But 


(1)  25  Q.  B.  D.  475.  (2)  L.  R.  2  A,  &  E.  393. 

(3)  3  C.  P.  D.  410 ;  4  C.  P.  D.  182. 
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there  are  exceptions  which  may  relieve  him  from  liability,  for  0.  A. 

he  is  not  to  be  liable  "  for  any  consequences  or  any  accidents  of  1895 

navigation,  &c.,  nor  for  any  act,  negligence,  default,  or  error  in  baerselmaw 

judgment  of  the  pilot,  master,  mariners,  or  other  servants  of  the  bah^ey 

shipowner  in  navisratinsr  the  ship,  or  otherwise."  .   

^  .  ...         ^"^^^  ^^^^^ 

The  assumed  negligence  of  the  stevedore  was  in  disposing  of 

the  loading  of  the  cargo  before  the  ship  sailed,  and  consequently 
does  not  arise  under  the  exceptions  relating  to  negligence  in 
navigation ;  but  the  question  is  whether  it  comes  within  the 
clause  under  the  final  words  "  or  otherwise."  The  captain  need 
not  have  employed  a  stevedore,  though  he  was  entitled  to  do 
so ;  but,  under  the  circumstances,  I  think  it  must  be  taken  that 
the  stevedore  was  a  servant  of  the  shipowner.  In  the  exception 
we  do  not  find  words  of  a  class  followed  by  general  words.  The 
general  words  do  not  indicate  something  resembling  negligence 
in  navigation ;  but  to  my  mind  they  indicate  something  beyond 
and  different  to  that,  so  that  the  clause  relates  to  negligence  in 
navigating  the  ship,  and  in  matters  other  than  navigating  it, 
and  the  question  is  not  one  of  putting  a  limitation  on  the  general 
words,  but  of  reading  them  in  their  ordinary  sense.  Cave  J, 
decided  this  case  on  the  ground  that  he  was  bound  by  Norman 
V.  Binnington  (1),  and  he  has  explained  that  though  he  con- 
curred in  the  judgment  of  that  case  at  the  time,  he  is  not 
prepared  to  say  that  he  now  agrees  with  it.  There  is  one  part 
of  the  judgment  in  Norman  v.  Binnington  (1)  with  which  I 
cannot  agree,  and  that  is  the  last  part,  for  with  all  that  precedes 
^  I  entirely  agree,  and  I  only  disagree  with  a  part  of  the  judgment 
which  does  not  seem  to  me  to  have  been  necessary  for  the 
decision.  I  do  not  intend,  therefore,  to  overrule  that  case,  but 
only  to  express  my  dissent  from  one  part  of  it.  In  the  judgment 
it  is  said,  on  p.  479  :  "  To  read  the  words  *  or  otherwise '  as 
meaning  akin  to  navigating  the  ship  is  to  give  no  meaning,  in  my 
judgment,  to  the  preceding  words  '  in  navigating  the  ship.'  ... 
To  read  the  words  '  or  otherwise '  as  including  everything  besides 
navigating  the  ship  is  to  render  the  words  *  in  navigating  the 
ship '  inoperative ;  but  to  read  the  words,  '  whether  in  navi- 
gating the  ship  or  otherwise,'  as  meaning  an  absolution  from 

(1)  25  Q.  B.  D.  475. 
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0.  A.  liability  to  damage  brought  about  whether  in  negligently  navi- 
1895  gating  the  ship,  or  in  negligently  bringing  about  those  other 
Baeeselman  losses  or  damages  from  which  the  shipowner  has  exempted 

Bailey     himself  in  the  bill  of  lading,  is,  in  my  judgment,  the  true 

^  - —       reading  of  this  bill  of  ladins:." 

Lord  Esher  M.R.  »  ^  .      7  . 

The  truth  is  that  if  this  bill  of  lading  is  to  be  read  as  absolving 
the  shipowner  from  tlie  negligence  of  his  servants  in  other 
respects  than  in  navigating  the  ship,  there  are  many  cases  left 
in  which  the  shipowner  would  be  liable  and  to  which  the  ex- 
ception would  not  apply.  For  instance,  in  the  case  of  the  ship 
being  unseaworthy  without  any  negligence  of  servants  of  the  ship- 
owner and  the  cargo  being  damaged,  he  would  be  liable.  Another 
example  would  be  the  express  order  of  the  shipowner  that  the 
ship  should  deviate  on  her  voyage  and  injury  to  the  cargo 
through  the  deviation,  or  a  neglect  by  the  shipowner  to  provide 
something  which  he  was  bound  to  provide  for  the  purpose  of 
carrying  the  cargo,  as,  for  instance,  dunnage,  which  his  agent  or 
correspondent,  who  could  not  be  called  in  any  sense  a  servant, 
refused  to  provide.  In  such  cases  and  many  others,  if  the 
cargo  were  injured  the  shipowner  would  be  liable.  Beading  the 
exceptions  in  the  bill  of  lading  as  widely  as  it  is  possible  to 
read  them,  they  still  only  exonerate  the  shipowner  from  the 
consequences  of  the  negligence  of  his  servants.  I  can  see 
no  mischief  that  is  done  by  allowing  him  to  make  this  stipu- 
lation if  the  other  party  accepts  the  bill  of  lading,  and  so 
absolves  him.  I  do  not  differ  from  the  judgment  in  Norman 
v.  Binnington  (1) ;  but  in  this  case  I  think  that  the  shipowner 
has  by  the  ordinary  grammatical  construction  of  the  language 
used  absolved  himself  from  liability.  The  appeal  should  there- 
fore be  allowed. 

KiGBY  L.J.  I  am  of  the  same  opinion.  During  the  argument 
I  was  disposed  to  put  the  limited  construction  upon  the  words 
"or  otherwise"  which  is  suggested  in  the  latter  part  of  the 
judgment  of  the  Court  in  Norman  v.  Binnington  (1),  probably 
because  I  did  not  recognise  how  much  liability  would  remain 
if  the  wider  construction  is  adopted.    I  may  say  that  I  have 

(1)  25  Q.  B.  D.  475. 
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read  carefully  the  judgment  referred  to,  and  I  am  entirely  0.  A., 

in  agreement  with  the  reasoning  in  the  earlier  part  of  it.  1895 

Unquestionably,  if  in  a  clause  in  a  bill  of  lading  exempting  a  baekselman 

shipowner  from  liability  there  is  an  ambiguity,  the  document  bailey 

must  be  construed  in  favour  of  the  shipper.    That  rule  has  no   

.      .  RigbyL.J. 

application  where  the  document  is  free  from  ambiguity.  We 
know  what  the  history  of  these  limitations  has  been.  At  first 
the  shipowner  was  freed  from  liability  for  the  consequences  of 
the  negligence  of  the  master  and  mariners  in  navigating  the 
ship.  Then  the  exemption  from  liability  was  applied  to  acts  of 
the  other  servants,  which  would  include  stevedores  employed  by 
the  captain  to  stow  the  cargo,  and  then  the  words  "  or  otherwise  " 
were  added  to  the  clause.  It  seems  to  me  that  there  is  no  ground 
for  imputing  ambiguity  to  these  words,  which  must  therefore  be 
construed  according  to  their  ordinary  meaning.  The  clause 
exonerates  the  shipowner  from  liability  for  the  negligence  of  his 
servants,  whether  in  navigating  the  ship  or  not.  In  this  view  of 
the  case  the  appeal  should  be  allowed. 

Appeal  allowed. 

Solicitor  for  plaintiff :  B,  Greening. 

Solicitors  for  defendants  :  Downing,  Holman  dt  Co. 

A.  M. 
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1895  GLUTTON  &  CO.  v,  ATTENBOKOUGH. 

June  21,  22, 

j^l  \,  Cheque — "Fictitious  or  non-existing  Person^^ — Ignorance  of  Drawer — Bills  of 
^    ^  ^  Exchange  Act,  1882  (45  &  46  Vict,  c,  61),  s.  7,  sul-s.  3 ;  s.  73. 

A  clerk  of  the  plaintiffs,  by  fraudulently  representing  to  them  that  work 
had  been  done  on  their  account  by  B.,  induced  them  from  time  to  time 
to  draw  cheques  payable  to  the  order  of  B.  in  payment  of  the  pretended 
work.  There  was,  in  fact,  no  such  person  as  B.,  nor  had  any  such  work 
as  was  represented  been  done  on  the  plaintiffs'  account.  The  clerk  forged 
B.'s  indorsement  to  the  cheques,  and  negotiated  them  with  the  defendant, 
who  gave  value  for  them  in  good  faith.  The  cheques  were  duly  honoured 
by  the  plaintiffs'  bankers.  The  plaintiffs,  having  subsequently  discovered 
the  fraud,  sought  to  recover  from  the  defendant  the  amount  of  the  cheques 
as  money  paid  under  a  mistake  of  fact : — 

Held,  that  B.  was  not  the  less  a  "  fictitious  or  non-existing  person " 
within  the  meaning  of  s.  7,  sub-s.  3,  of  the  Bills  of  Exchange  Act,  1882, 
because  at  the  time  of  drawing  the  cheques  the  plaintiffs  supposed  him  to 
'  be  a  real  person ;  that  consequently  the  cheques  were  to  be  treated  as 
payable  to  bearer,  and  the  plaintiffs  could  not  recover. 

Action  tried  before  Wills  J.  without  a  jury. 

The  plaintiffs  are  land  agents,  and  amongst  many  estates 
manage  those  of  the  Ecclesiastical  Commissioners,  with  whom 
their  transactions  amount  to  as  much  as  700,000Z.  a  year.  One 
of  the  plaintiffs'  clerks,  named  John  Piper,  managed  to  carry 
on  a  system  of  fraud  in  their  office  by  which,  in  the  course  of 
eight  years,  he  obtained  cheques,  64.0  in  number  and  in  value 
amounting  to  some  18,000Z.,  drawn  by  the  plaintiffs  to  the  order 
of  non-existiDg  persons  for  work  never  executed,  and  for  goods 
which  were  never  supplied.  These  cheques  he  stole  and  indorsed 
in  the  name  of  the  non-existing  payee.  The  whole  of  these 
cheques  were  in  due  course  cashed  by  the  plaintiffs'  bankers  and 
allowed  in  account  by  the  Ecclesiastical  Commissioners.  Ninety- 
seven  of  them,  of  the  value  of  3558Z.  13s.  2d,,  were,  between 
March  1,  1887,  and  January  9,  1894,  paid  by  Piper  to  the 
defendant,  who  is  a  pawnbroker  and  jeweller  carrying  on  business 
in  Fleet  Street,  and  who  gave  value  for  them.  The  plaintiffs 
claimed  to  recover  the  proceeds  of  these  cheques,  which  were  paid 
over  by  their  bankers  to  those  of  the  defendant,  as  money  paid  by 
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them  under  a  mistake  of  fact,  and  which,  therefore,  the  defendant  1895 

had  no  right  to  retain.  The  course  of  business  at  the  plaintiffs'  Glutton 
office  which  rendered  the  commission  of  this  fraud  possible  was  as 

follows  :  All  letters  received  at  the  plaintiffs'  office  were  opened  Atten- 

TTTi  11  -1  o  11  BOROUGH. 

by  a  secretary.  When  he  thus  received  an  account  lor  work  done 
or  goods  supplied  for  an  estate  which  they  managed,  he  passed  it 
on  to  the  account  department,  where  it  was  received  and  sent 
on  for  verification  to  the  management  department.  It  was  there 
examined  by  the  person  who  looked  after  that  particular  estate, 
and,  if  found  in  order,  initialled  by  him  and  taken  back  to  the 
account  department,  where  a  certificate  of  the  nature  and  amount 
of  the  bill,  together  with  the  name  of  the  estate  to  which  it  was 
charged,  was  prepared  by  a  clerk  and  initialled  by  the  head  of 
the  department.  This  certificate  was  then  laid  before  the  cashier, 
who  drew  out  a  cheque  accordingly,  payable  to  order,  which  was 
then  submitted  with  the  certificate  to  one  of  the  principals, 
who  signed  it.  The  signed  cheque  was  then  sent  back  to  the 
account  department,  together  with  the  certificate,  whence  it  was, 
with  the  bill,  posted  to  the  payee.  The  day's  certificates  were 
handed  to  the  head  of  the  account  department,  and,  when  the 
receipted  account  came  back  from  the  customer,  it  was,  together 
with  its  corresponding  certificate,  placed  amongst  the  vouchers 
relating  to  the  same  estate.  In  the  meantime  it  would  lie  upon 
the  table  of  the  head  of  the  account  department,  and  be  accessible 
to  the  persons  employed  in  that  department.  Once  a  year — in 
the  case  of  the  Ecclesiastical  Commissioners — the  books  were 
made  up  and  an  account  struck,  the  various  payments  being 
entered  "  as  per  voucher.  No.  3319  " — or  whatever  the  number 
might  be — and  the  account  and  vouchers  were  put  in  order 
for  audit.  Piper  was  a  clerk  in  the  account  department,  and 
was  the  clerk  who  arranged  and  checked  the  vouchers  for  the 
annual  audit.  He  must  have  made  a  careful  study  of  the 
weak  points,  both  of  the  plaintiffs'  system  and  of  the  manner 
in  which  it  was  carried  out.  He  had  observed  that  an  account 
on  first  passing  through  the  account  department,  on  its  way 
to  the  management  department,  was  not  recorded,  and  that, 
after  it  had  been  verified  and  initialled  in  the  latter  depart- 
ment, neither  it  nor  the  cheque  drawn  against  it  ever  passed 
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1895  back  into  the  management  department,  nor  was  the  receipted 
Glutton    account,  when  returned,  taken  into  that  department.    He  must 

&  Co.  have  observed,  also,  that  the  certificate,  which  was  prepared 
Atten-  in  the  account  department  and  initialled  by  the  chief  clerk 
therein,  was  never  compared  with  the  account,  and  that  the 
principal  who  signed  the  cheques  had  no  personal  knowledge  of 
the  persons  who  were  employed  to  do  work  on  the  numerous 
estates  of  the  Ecclesiastical  Commissioners,  nor  even  of  their 
names.  He  must  have  observed,  also,  that,  when  the  certificate 
and  cheque  were  returned  to  the  account  department,  it  was 
possible  for  him  to  obtain  possession  of  them  without  being 
detected,  and  that  the  certificates  were  so  kept  that  he  could  get 
at  them  and  abstract  at  pleasure  any  particular  one  that  it  was 
necessary  for  him  to  withdraw  from  observation;  and  further, 
that  as  the  receipted  account  never  went  back  to  the  manage- 
ment department,  and  its  passage  before  payment  through  the 
account  department  was  never  recorded,  the  fact  that  no  receipt 
ever  came  to  hand  in  respect  of  any  supposed  account  for  which 
a  cheque  had  been  drawn  would  escape  notice.  It  appeared  to 
be  nobody's  business  to  see  that  there  was  a  voucher  for  money 
paid ;  and  he  was,  in  fact,  able  to  possess  himself  of  the  proceeds 
of  640  cheques  for  which  no  accounts  had,  in  fact,  ever  been 
rendered,  and  no  receipts  either  taken  or  received.  He  simply 
forged  the  certificate  for  the  cashier,  and  subsequently  stole  the 
cheques  and  their  corresponding  certificates  from  the  account 
department,  and  disposed  of  the  cheques,  in  the  present  case,  to 
the  defendant.  Piper  would,  however,  necessarily  have  been 
detected  if  he  had  not  been  able  to  satisfy  the  audit  of  the  Eccle- 
siastical Commissioners ;  so  he  forged  a  voucher  corresponding 
with  the  amount  of  each  cheque,  consisting  of  a  bill  supposed  to 
be  rendered  by  a  tradesman  or  workman,  real  or  fictitious,  to  a 
real  tenant  of  one  of  the  estates  of  the  Ecclesiastical  Commis- 
sioners for  work  supposed  to  have  been  done  on  that  estate. 
These  he  put  amongst  the  genuine  vouchers,  and  whea  the  audit 
was  at  hand  he  numbered  them  with  their  proper  numbers. 
In  the  accounts  rendered  to  the  Ecclesiastical  Commissioners 
the  payments  were  numbered  and  described  as  being  "as  per 
voucher  No.  *  so  and  so.'  "   It  was  not  proved,  but  it  was  a  neces- 


2Q.  B. 


QUEEN'S  BENCH  DIYISION. 


309' 


sary  element  in  the  successful  fraud,  and  must  have  been  the  fact 
that  the  numbers  of  the  vouchers  were  inserted  in  the  account 
to  be  rendered  to  the  Ecclesiastical  Commissioners  either  by 
Piper  himself,  or  by  some  one  who  took  them  from  the  vouchers 
themselves  after  Piper  had  placed  them  in  order  and  duly 
numbered  them,  and  who  knew  nothing  of  the  business  of  the 
estates.  There  was  thus  in  the  audit  no  comparison  of  the 
vouchers  with  the  cheques  or  certificates.  Most  of  the  forged 
certificates  were  upon  the  discovery  of  the  frauds  and  the  arrest 
of  Piper  found  in  Piper's  house,  and  there  was  no  necessary 
correspondence  either  as  to  the  subject-matter  of  the  supposed 
transaction  or  as  to  the  name  of  the  person  supposed  to  be  entitled 
to  payment,  or  in  short  in  anything  save  amount,  between  the 
certificate  and  the  forged  voucher  for  the  same  sum.  The  name 
selected  by  Piper  for  the  payee  of  the  cheques  with  which  this 
action  was  concerned  was  "  George  Brett."  He  forged  certificates 
of  the  kind  described,  of  which  the  following,  may  be  given  as 
an  example. :  "  Timber  account,  Frindsbury,  &c. — Pay  Mr.  George 
Brett,  planting  Norway  maple,  35Z.  17s.  (under  E.G.  authority). 
J.  P.— 3-3-90."  The  initials  "  J.  F."  meant  "  James  Frewer," 
the  head  of  the  account  department.  At  the  trial  Mr.  Frewer  was 
not  called  ;  but  it  was  stated  and  accepted  that  he  would  not  have 
been  able  to  say  whether  these  initials  were  in  his  handwriting  or 
forgeries  ;  so  that  it  is  clear  that  the  only  person  who  checked  the 
certificates  knew  nothing  about  the  estate  or  the  work  done.  JSTo 
planting  was  in  fact  done  at  Frindsbury  Farm,  and  no  authority 
was  ever  given  for  it  by  the  Ecclesiastical  Commissioners.  When 
the  time  came  for  preparing  for  the  audit  the  voucher  which 
Piper  forged  was  as  follows :  "  Ecclesiastical  Commissioners  to 
George  Brett,  February  12,  1890.— 6500  larch  plants  at  6s.  6d.  a 
hundred — 211.  2s.  6d. ;  five  men  and  boys  making  holes  for  same 
and  planting  as  agreed  for — 101. 4s.  6d. ;  nine  loads  best  manure, 
10s.,  10.— total,  35Z.  17s.  Settled  (Id.  stamp),  George  Brett. 
March  6,  1890."  It  was  indorsed  "Lady  Day,  1890,  account 
voucher  No.  3349."  Here,  as  in  many  other  instances,  "  George 
Brett's  "  name  was  used  in  the  voucher.  The  defendant  carried 
on  business  in  partnership  with  his  father  up  to  1892,  his  father 
managing  their  principal  pawnbroking  establishment  in  the 
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1895      Strand,  and  the  defendant  managing  the  branch  establishment  in 
Cltjtton    I^leet  Street.    On  the  death  of  his  father  in  1892  the  defendant 
became  the  sole  owner  and  manager  of  the  business.   From  1883 
Atten-     or  1884  Piper  had  pledged  snoods  in  the  ordinary  way  at  one  or  other 

BOROUGH.  r  r       n       n  J  j 

of  the  defendant's  places  of  business,  and  with  the  defendant  and 
his  father  he  had  never  used  any  other  name  than  that  of  "  George 
Brett."  In  February,  1887,  he  first  pledged  goods  at  the  Fleet 
Street  establishment,  and  in  March,  1887,  the  ninety-seven  trans- 
actions began  which  resulted  in  this  action.  At  that  date  Piper 
owed  money  upon  a  watch,  a  ring,  and  some  race-glasses  which  he 
had  previously  pawned  with  the  defendant's  firm.  He  had  then 
brought  the  first  of  these  cheques,  crossed  and  payable  to  order 
of  "  George  Brett  "  for  21Z.  10s.,  and  asked  to  have  it  cleared  ; 
and  upon  the  proceeds  being  realized  he  had  redeemed  some  of 
his  goods,  paying  off  the  interest  due,  bought  some  small  trinkets, 
and  received  the  balance  in  cash.  The  redemption  of  the  goods, 
however,  seems  on  that  occasion  to  have  been  more  apparent 
than  real,  as  the  more  valuable  articles  were  repledged,  so  that 
he  really  received  the  greater  part  of  that  cheque  in  money. 
Similar  transactions  took  place  on  every  one  of  the  ninety-seven 
occasions  on  which  the  cheques  in  question — all  crossed  cheques 
— were  handed  by  Piper  to  the  defendants.  Articles  of  large 
and  small  value  were  systematically  bought,  and  at  times  articles 
of  great  value — a  chronometer  of  the  value  of  97Z.,  for  instance. 
The  larger  items  were  paid  for  by  instalments,  the  smaller  on  the 
spot;  at  the  same  time  fresh  articles  were  pledged  or  articles 
nominally  redeemed  were  repledged,  and  the  cash  balance  was 
handed  over  to  Piper.  The  real  result  of  these  transactions 
was  that  goods  were  bought  during  the  seven  years  of  the  aggre- 
gate value  of  779Z.  19s.  9d,  principal  was  paid  off  to  the  amount  of 
439Z.  10s.,  and  interest  lOOZ.  15s.  2cZ.,  and  cash  was  paid  over  to 
Piper  to  the  amount  of  2238Z.  8s.  ?>d.,  making  altogether  the 
5558Z.  13s.  ^d.  now  sued  for. 

In  February,  1894,  the  plaintiffs  discovered  the  frauds,  and 
Piper  was  arrested  and  prosecuted  to  conviction. 

On  June  6,  1894,  this  action  was  commenced,  and  although 
the  claim  was  for  the  amount  of  the  whole  of  the  cheques  nego- 
tiated with  the  defendant,  it  was  conceded  that  as  to  sixteen 
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cheques,  amounting  in  all  to  385Z.,  which  were  paid  by  the  i895 
plaintiffs'  bankers  prior  to  June,  1888,  the  plaintiffs'  claim  was  clutton 
statute-barred.  * 


Sir  E.  Clarke,  Q.C.,  Finlay,  Q.G.,  and  MacasMe,  for  the  defendant. 
The  plaintiffs  cannot  recover  the  money  back,  for  the  defendant 
had  a  good  title  to  the  cheques  and  could  have  enforced  payment 
of  them  by  the  plaintiffs.  The  payee  Brett  being  a  fictitious 
person,  the  cheques  may  be  treated  as  payable  to  bearer  by  virtue 
of  s.  7,  sub-s.  3,  of  the  Bills  of  Exchange  Act,  1882,  for  by  s.  73 
the  provisions  of  the  Act  applicable  to  a  bill  of  exchange  payable 
on  demand  apply  to  a  cheque.  The  defendant  took  the  cheques 
for  value  and  in  good  faith ;  and  therefore,  even  if  it  were  the 
fact  that  he  took  them  negligently,  that  fact  would  be  imma- 
terial :  see  s.  90.  There  was  no  obligation  on  him  to  make 
inquiry :  per  Lord  Herschell  in  London  Joint  Stock  Bank  v. 
Simmons.  (1)  Secondly,  even  if  the  payee  was  not  a  fictitious  or 
non-existing  person  within  the  meaning  of  the  Act,  and  the 
cheques  were  consequently  not  negotiable  instruments,  still  the 
plaintiffs  cannot  recover  the  money  back ;  for  the  mistake  of  fact 
which  is  sufficient  to  enable  a  person  who  has  paid  money  to 
recover  it  back  must  be  a  mistake  as  between  the  person  paying 
and  the  person  receiving  the  money,  and  as  to  some  fact  affecting 
the  right  of  the  payee  to  receive  it :  Smith's  Leading  Cases, 
9th  ed.  vol.  2,  p.  462.  As  was  said  by  Williams  J.  in  Ghamhers 
V.  Miller  (2),  "You  cannot  recover  money  back  because  you 
have  paid  it  in  ignorance  of  some  fact  which,  had  you  known  it, 
would  have  influenced  you  not  to  pay  it;  that  fact  being  one 
with  which  the  payee  has  nothing  to  do."  Here  the  plaintiffs 
paid  the  money  because  they  believed  the  work  had  really  been 
done ;  but  that  was  a  matter  with  which  the  defendant  had 
nothing  to  do.  Thirdly,  the  plaintiffs  are  precluded  from 
recovery  by  reason  of  their  own  negligence,  which  was  the  cause 
of  the  mistake.  If  they  had  taken  the  trouble  to  inquire 
whether  the  work  had  been  done  in  any  one  of  the  cases  in 
respect  of  which  the  cheques  were  drawn  the  whole  fraud  would 
have  been  discovered. 

(1)  [1892]  A.  C.  201.  (2)  32  L.  J.  (CP.)  at  p.  33. 
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Glutton  plaintiffs.  These  cheques  were  not  negotiable.  Not  as  payable 
to  order,  for  there  was  no  one  who  could  indorse ;  nor  as  payable 
^^T^  to  bearer,  for  the  payee  was  not  a  fictitious  person  within  the 
meaning  of  s.  7.  A  pay  ee  is  only  fictitious  within  that  section  when 
he  is  intended  to  be  so  by  the  drawer.  If  the  drawer  knows  that 
he  is  fictitious  or  non-existing,  then  the  fact  that  the  acceptor  does 
not  know  it  will  be  immaterial :  Banh  of  England  v.  Vagliano 
Brothers.  (1)  But  that  case  does  not  decide  that  the  fact  of  the 
drawer  believing  the  payee  to  be  a  real  person  is  immaterial. 
Sect.  55,  which  provides  that  "  The  drawer  of  a  bill  by  drawing  it 
is  precluded  from  denying  to  a  holder  in  due  course  the  existence 
of  the  payee,"  implies  that  the  estoppel  is  only  to  arise  where  the 
drawer  knew  the  payee  to  be  fictitious.  Secondly,  the  mistake 
under  which  the  money  was  paid  was  one  common  to  both 
parties,  namely,  the  innocent  misrepresentation  of  the  defendant 
that  the  indorsements  were  valid,  whereby  the  bankers  paid  it. 
The  dictum  of  Williams  J.  in  Chamhers  v.  Miller  (2)  was  only 
obiter ;  the  question  before  the  Court  in  that  case  was  whether 
an  assault  could  be  justified.  Thirdly,  the  negligence  of  the 
plaintiffs,  if  any,  will  not  disentitle  them  to  recover,  for  it  was 
not  the  proximate  cause  of  the  loss.  The  proximate  cause  was 
the  forgery  of  Piper  :  Scholfield  v.  Earl  of  Londeshorough,  (3) 
Mere  laxity  in  business,  however  great  is  not  sujBScient  to  create 
an  estoppel :  Arnold  v.  Cheque  Banh,  (4) 

Sir  E.  Clarice,  Q.C.,  in  reply.  Even  in  the  case  of  a  bill  of 
exchange,  where  the  payee  is  in  fact  fictitious,  s.  7  applies  just  as 
much  where  the  drawer  is  ignorant  of  that  fact  as  where  the 
acceptor  is  ignorant  of  it.  But  further,  this  is  a  case  of  a 
cheque,  not  of  a  bill,  and  the  drawer  of  a  cheque,  being  the 
party  primarily  liable,  corresponds  to  the  acceptor  of  a  bill. 

Cur,  adv.  vult, 

July  6.  Wills  J.  (after  stating  the  facts  as  above  set  out, 
proceeded  as  follows)  : — 

By  the  Bills  of  Exchange  Act,  1882,  s.  7,  sub-s.  3,  "  Where 

(1)  [1891]  A.  0.  107.  (3)  [1895]  1  Q.  B.  536. 

(2)  32  L.  J.  (CP.)  at  p.  33.  (4)  1  C.  P.  D.  578. 
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the  payee  is  a  fictitious  or  non-existing  person  the  bill  may  be 
treated  as  payable  to  bearer  " ;  and  by  s.  73  "  a  cheque  is  a  bill  of 
exchange  drawn  on  a  banker  payable  on  demand,"  and  "  the  pro- 
visions of  the  Act  applicable  to  a  bill  payable  on  demand  apply 
to  a  cheque."  In  the  arguments,  s.  7,  sub-s.  (3),  has  been  treated 
by  both  sides  as  applicable  to  cheques.  The  only  contest  has 
been  as  to  its  true  meaning  and  effect.  Now,  Banh  of  England 
V.  Vagliano  Brothers  (1)  appears  to  me  to  settle  conclusively, 
first,  that  the  Act,  where  unambiguous,  defines  what  the  law  is, 
and  that  it  is  of  little  use  to  inquire  whether  it  alters  or  adopts 
the  law  which  existed  up  to  the  time  when  it  was  passed ; 
secondly,  that  in  every  case  in  which,  as  a  matter  of  fact,  it  can 
be  predicated  of  the  "  payee  "  that  he  is  fictitious  or  non-existing, 
the  bill  may  be  treated  as  payable  "to  bearer"  (per  Lord 
Herschell,  p.  146)  ;  and,  thirdly,  that  it  may  be  so  treated  by 
any  person  whose  rights  or  liabilities  depend  upon  whether  it  be 
a  bill  payable  to  order  or  to  bearer.  An  attempt  was  made  by 
Mr.  Tiodal  Atkinson  in  his  very  subtle  and  ingenious  argument 
to  import  into  the  sub-section  the  qualification  that  the  payee, 
in  the  case  of  a  cheque,  must  be  a  non-existing  or  fictitious 
person  to  the  knowledge  of  the  drawer,  in  order  to  come  within 
the  enactment.  This  seems  to  be  contrary  to  the  whole  tenour 
of  the  decision  in  Vagliano' s  Case.  (1)  The  language  of  the  Act, 
say  their  Lordships,  one  and  all,  is  clear  and  unambiguous  and 
admits  of  no  qualification,  and  it  is  against  the  true  canons 
of  construction  to  import  one.  It  is  quite  true  that  Lord 
Herschell  enters  into  a  discussion  to  shew  that  in  the  case  of  a 
bill  accepted  there  is  no  injustice  or  hardship  done  to  the 
acceptor  by  the  enactment,  and  gives  reasons,  many  of  which  are 
not  applicable  to  the  case  of  a  cheque,  which  has  no  acceptance, 
and  is  not  intended  to  have  one.  The  discussion  was  natural 
enough  with  reference  to  Vagliano' s  Case  (1) ;  but  with  all  due 
submission  it  was  supererogatory,  when  their  Lordships  had  once 
come  to  the  conclusion  that  the  words  of  the  Act  were  unam- 
biguous and  unqualified.  But  much  of  the  reasoning  is  equally 
applicable  to  a  cheque.  Who  is  it  that  sends  the  cheque  forth 
under  such  circumstances  that  an  indorsement  to  complete  its 
(1)  [1891]  A.  C.  107. 
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negotiability  is  impossible  ?  The  drawer.  Whose  duty  was  it 
to  ascertain  that  there  was  a  real  payee  before  signing  it  ?  The 
drawer's,  surely.  Who  rendered  possible  the  particular  fraud  of 
putting  a  false  name  on  the  back  by  way  of  indorsement  ?  The 
drawer.  And  who,  therefore,  ought  to  suffer  if  one  of  two 
innocent  persons  must  suffer  ?  Why,  surely  the  drawer.  And 
how  is  it  possible  to  import  into  sub-s.  3  a  proviso  that  the  general 
enactment,  though  applicable  if  the  bill  has  been  accepted,  is  not 
to  apply  against  the  drawer  if  unaccepted,  or  to  read  the  same 
words  as  meaning  one  thing  if  applied  to  one  set  of  circum- 
stances, and  something  quite  different  if  applied  to  another  ?  I 
have,  therefore,  no  doubt  that  these  cheques  are  to  be  treated  as 
payable  to  "  bearer."  If  so,  the  defendant  was  entitled  to  recover 
upon  the  cheques,  if  a  holder  in  due  course,  and  by  s.  30, 
sub-s.  2,  of  the  Bills  of  Exchange  Act,  1882,  he,  as  the  holder, 
is  prima  facie  deemed  to  be  a  holder  in  due  course.  It  lies, 
therefore,  upon  the  plaintiffs,  in  order  to  succeed  in  this  action, 
to  prove  that  the  defendant  was  not  a  holder  of  these  cheques  in 
due  course — that  is  (as  he  admittedly  gave  value  for  them),  that 
he  was  not  a  holder  in  good  faith,  or  that  he  had  notice  of  a 
defect  in  the  title  of  Piper. 

[The  learned  judge  then  proceeded  to  discuss  the  evidence, 
and  found  as  a  fact  that  the  defendant  took  the  cheques  in  good 
faith.] 

I  am  therefore  of  opinion  that  the  defendant  is  entitled  to 
judgment,  and  the  view  I  have  taken  relieves  me  from  the 
necessity  of  considering  a  variety  of  other  points  raised  on  behalf 
of  the  defendant  by  Sir  E.  Clarke  and  Mr.  Finlay. 

Judgment  for  the  defendant. 

Solicitor  for  plaintiffs  :  H.  S.  Glutton. 

Solicitors  for  defendant :  Stanley  Attenhorough  dt  Tyer. 

J.  E.G. 
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[IN  THE  COURT  OF  APPEAL.] 
KOBE  V.  GEEEN. 

Master  and  Servant — Implied  Obligation  of  Servant — Improper  use  of  Informa- 
tion obtained  during  Service — Breach  of  Confidence. 

The  defendant,  being  employed  by  tbe  plaintiff  as  manager  of  bis  busi- 
ness, surreptitiously  copied  from  bis  master's  order-book  a  list  of  the 
names  and  addresses  of  the  customers,  witb  the  intention  of  using  it  for 
the  purpose  of  soliciting  orders  from  them  after  be  bad  left  the  plaintiffs 
service  and  set  up  a  similar  business  on  bis  own  account.  Subsequently, 
bis  service  witb  the  plaintiff  having  terminated,  be  did  so  use  the  list : — 

Held  (affirming  the  judgment  of  Hawkins  J.)  that  it  was  an  implied 
term  of  the  contract  of  service  that  the  defendant  would  observe  good 
faith  towards  his  master  during  the  existence  of  the  confidential  relation 
between  them,  and  that  the  defendant's  conduct  was  a  breacb  of  that 
contract  in  respect  of  whicb  the  plaintiff  was  entitled  to  damages  and  an 
injunction. 

Appeal  from  the  judgment  of  Hawkins  J.  at  the  trial  of  an 
action  before  him  without  a  jury. 

The  action  was  brought  to  recover  damages  against  the 
defendant,  who  had  been  in  the  service  of  the  plaintiff,  a  trades- 
man, but  who  had  left  him  and  set  up  in  a  similar  business  on 
his  own  account,  for  improperly  soliciting  his  late  master's 
customers  to  transfer  their  custom  to  himself,  and  for  taking 
during  his  service,  in  breach  of  his  duty  and  in  violation  of  his 
contract  of  service,  copies  of  the  names  and  addresses  of  the 
customers  from  his  master's  order-book  to  facilitate  those  solici- 
tations, and  using  them  for  that  purpose  to  his  master's  detriment. 
The  plaintiff  likewise  claimed  an  injunction  to  restrain  the 
defendant  from  using  the  information  so  obtained  by  him  by 
copying  such  names  and  addresses.  The  facts  are  fully  stated 
in  the  report  of  the  case  in  the  Court  below.  (1)  The  learned 
judge  gave  judgment  for  the  plaintiff  for  150Z.  damages,  and 
granted  an  injunction  in  the  terms  stated  in  that  report. 

J.  W.  McCarthy,  for  the  defendant.  It  may  be  that  there  is 
an  implied  promise  in  a  contract  of  service  that  the  servant  will 

(1)  Ante,  p.  1. 
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O.A.  serve  the  master  with  fidelity,  and  that  the  defendant  was,  by 
1895  virtue  of  that  implied  promise,  bound  not  to  use  information 
jjQgg  which  he  procured  in  the  course  of  his  service  to  the  detriment  of 
his  master,  while  the  service  continued ;  but  here  the  complaint 
is  in  respect  of  the  use  of  such  information  after  the  service  had 
come  to  an  end.  It  is  submitted  that  there  was  no  implied 
stipulation  which  prevented  the  defendant,  after  his  service  was 
at  an  end,  from  competing  with  his  former  master  and  soliciting 
custom  from  persons  whom  he  knew  to  have  been  his  customers 
from  information  obtained  in  the  course  of  the  service.  Nichol  v. 
Martyn  (1),  Beuters  Telegram  Co.  v.  Byron  (2),  and  Irish  v.  Irish  (3) 
are  authorities  in  the  defendant's  favour.  [He  also  cited 
Morgan  v.  Bavey  (4) ;  Eelmore  v.  Smith  (5) ;  Pearson  v.  Pear- 
son (6) ;  Tipping  v.  Clarke  (7) ;  Trego  v.  Hunt  (8) ;  Lamh  v. 
Evans  (9)  ;  Tuck  v.  Priester  (10) ;  Prince  Albert  v.  Strange  (11) ; 
Merryweather  v.  Moore.  (12)] 

B.  M.  Bray  (Murphy,  Q.C.,  with  him),  for  the  plaintiff,  referred 
to  Louis  V.  Smellie,  (13)    [He  was  stopped  by  the  Court.] 

LoKD  EsHER  M.K.  In  this  case  the  defendant,  while  he  was 
in  the  service  of  the  plaintiff,  copied  from  the  plaintiff's  order- 
book,  at  a  time  when,  as  he  himself  admitted,  he  thought  nobody 
could  see  him,  a  list  of  the  plaintiff's  customers,  not  for  the 
purpose  of  using  it  for  the  benefit  of  his  master,  but  for  the 
purpose  of  keeping  it  unknown  to  his  master,  and  using  it,  as 
soon  as  he  left  the  plaintiff's  service,  so  as  to  get  hold  of  the 
plaintiff's  customers  and  induce  them  to  transfer  their  custom 
to  himself.  The  question  is  whether  such  conduct  was  not  what 
any  person  of  ordinary  honesty  would  look  upon  as  dishonest 
conduct  towards  his  employer  and  a  dereliction  from  the  duty 
which  the  defendant  owed  to  his  employer  to  act  towards  him 
with  good  faith.    I  think  the  judge  was  perfectly  justified  in 

(1)  2  Esp.  732.  (8)  [1895]  1  Ch.  462. 

(2)  43  L.  J.  (Ch.)  661.  (9)  [1893]  1  Ch.  218. 

(3)  40  Ch.  D.  49.  (10)  19  Q.  B.  D.  629. 
:4)  6  H.  &  N.  265.  (11)  1  Mac.  &  G.  25. 

(5)  35  Ch.  D.  449.  (12)  [1892]  2  Ch.  518. 

(6)  27  Ch.  D.  145.  (13)  In  C.  A.  July  9,  W.  N.  (95) 

(7)  2  Hare,  383.  115  (7). 
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holding  that  such  conduct  was  a  breach  of  the  trust  reposed  in  C.  A. 

the  defendant  as  the  servant  of  the  plaintiff  in  his  business.   The  1895 

question  arises  whether  such  conduct  is  a  breach  of  contract.  robb 

That  depends  upon  the  question  whether  in  a  contract  of  service  qeeen 

the  Court  can  imply  a  stipulation  that  the  servant  will  act  with  ^  ,  - — , 

J  r  ...  ^'^^^  Esher  ^ 

good  faith  towards  his  master.    In  this  case  it  is  said  that  the 

contract  of  service  was  in  writing ;  but  there  is  nothing  in  the 

express  terms  of  the  contract  that  contradicts  such  an  implication. 

I  think  that  in  a  contract  of  service  the  Court  must  imply  such  a 

stipulation  as  I  have  mentioned,  because  it  is  a  thing  which  must 

necessarily  have  been  in  view  of  both  parties  when  they  entered 

into  the  contract.    It  is  impossible  to  suppose  that  a  master 

would  have  put  a  servant  into  a  confidential  position  of  this 

kind,  unless  he  thought  that  the  servant  would  be  bound  to  use 

good  faith  towards  him;  or  that  the  servant  would  not  know, 

when  he  entered  into  that  position,  that  the  master  would  rely  on 

his  observance  of  good  faith  in  the  confidential  relation  between 

them.    Where  the  Court  sees  that  there  is  a  matter  of  this  kind 

which  both  parties  must  necessarily  have  had  in  their  minds 

when  entering  into  a  contract,  that  is  precisely  the  case  in 

which  it  ought  to  imply  a  stipulation.    We  have  the  authority 

of  Bo  wen  L.J.  in  the  case  of  Lanib  v.  Evans  (1)  that  there  is 

such  an  implication  in  a  contract  of  service.    He  said  in  that 

case,  after  stating  that  there  is  no  distinction  between  law  and 

equity  as  regards  the  law  of  principal  and  agent :  "  The  common 

law,  it  is  true,  treats  the  matter  from  the  point  of  view  of  an 

implied  contract,  and  assumes  that  there  is  a  promise  to  do  that 

which  is  part  of  the  bargain,  or  which  can  be  fairly  implied  as 

part  of  the  good  faith  which  is  necessary  to  make  the  bargain 

effectual.    What  is  an  implied  contract  or  an  implied  promise  in 

law  ?    It  is  that  promise  which  the  law  implies  and  authorizes 

us  to  infer  in  order  to  give  the  transaction  that  effect  which  the 

parties  must  have  intended  it  to  have,  and  without  which  it 

would  be  futile."    Therefore,  I  think  the  learned  judge  in  the 

Court  below  was  quite  right  in  making  the]  implication  he  did, 

and  holding  that  there  was  a  breach  of  that  implied  contract 

which  entitled  him  to  award  damages  to  the  plaintiff.  Then 

(1)  [1893]  1  Ch.  218,  229. 
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with  regard  to  the  injunction,  I  think  it  is  quite  clear  that  in 
equity  the  plaintiff  was  entitled  to  an  injunction  against  the 
defendant  in  respect  of  the  breach  of  faith  which  he  was  com- 
mitting, and  which  he  appeared  likely  to  continue  in  future. 
For  these  reasons  I  think  the  judgment  must  be  affirmed. 

Kay  L.J.  The  judgment  appealed  against  directs  three  things : 
first,  that  the  defendant  shall  pay  to  the  plaintiff  150Z.  damages ; 
secondly,  that  the  defendant  shall  deliver  up  to  the  plaintiff 
to  be  destroyed  the  list  of  the  names  and  addresses  of  the 
plaintiff's  customers  copied  or  extracted  by  the  defendant  from 
the  plaintiff's  books,  and  all  copies  or  extracts  of  or  from  such 
list  now  in  his  possession  or  under  his  control;  and,  thirdly, 
that  the  defendant  shall  be  restrained  from  making  use  of  the 
information  so  obtained  by  him  by  copying  or  extracting  such 
names  and  addresses.    The  judge  has  found  that  the  defendant, 
while  in  the  employment  of  the  plaintiff  as  his  servant,  copied 
from  his  master's  books  a  list  of  the  plaintiff's  customers  with 
their  addresses,  with  the  intention  of  using  that  list,  when  he  had 
left  the  plaintiff  s  service,  in  order  to  set  up  a  rival  business  and 
to  induce  the  plaintiff's  customers  to  transfer  their  custom  to 
him.    The  judge  has  further  found  that  he  did  this  surrep- 
titiously and  in  breach  of  his  duty  to  his  master.    Conduct  of 
this  kind  has  for  a  long  time  back  been  made  a  ground  for 
relief  against  persons  in  the  position  of  the  defendant ;  and  I 
will  refer  to  one  or  two  of  the  earlier  decisions  for  the  purpose 
of  shewing  upon  what  foundation  the  right  to  such  relief  has  been 
based.    In  Yovatt  v.  Winyard  (1),  the  defendant  was  employed 
by  the  plaintiff,  the  proprietor  of  certain  recipes  for  veterinary 
medicines,  as  an  assistant,  under  an  agreement  by  which  he  was 
to  be  instructed  in  the  general  knowledge  of  the  business,  but 
was  not  to  be  taught  the  mode  of  composing  the  medicines. 
The  defendant  surreptitiously  got  access  to  the  book  of  recipes 
and  copied  them,  and  then,  leaving  the  plaintiff's  service,  set  up 
in  business  for  himself  and  sold  medicines  similar  to  those  sold 
by  the  plaintiff.    Lord  Eldon  granted  an  injunction  against 
him  "  upon  the  ground  of  there  having  been  a  breach  of  trust 

(1)  IJ.  &  W.  394. 


CA. 

1895 

Kobe 

V. 

Green. 
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and  confidence."    There  have  been  many  similar  decisions  sub-  0.  A. 

sequently  to  which  it  is  unnecessary  to  refer ;  but  in  Morison  v.  1895 

Moat  (1)  Turner  Y.-C.  sums  up  the  law  on  the  subject  thus :  robb 

"  The  plaintiff's  case  was  rested  in  argument  upon  the  ground  Gtreen 

that  the  defendant  had  obtained  this  secret  by  breach  of  faith  or   

_  Kay  L.J. 

of  contract  on  the  part  of  Thomas  Moat."    Then,  after  mention- 
ing a  subsidiary  ground  on  which  relief  was  claimed,  he  goes 
on :  "  The  true  question  is  whether,  under  the  circumstances  of 
this  case,  the  Court  ought  to  interpose  by  injunction,  upon  the 
ground  of  breach  of  faith  or  of  contract.    That  the  Court  has 
exercised  jurisdiction  in  cases  of  this  nature  does  not,  I  think, 
admit  of  any  question.    Different  grounds  have  indeed  been 
assigned  for  the  exercise  of  that  jurisdiction.    In  some  cases  it 
has  been  referred  to  property,  in  others  to  contract ;  and  in 
others,  again,  it  has  been  treated  as  founded  upon  trust  or 
confidence — meaning,  as  I  conceive,  that  the  Court  fastens  the 
obligation  on  the  conscience  of  the  party,  and  enforces  it  against 
him  in  the  same  manner  as  it  enforces  against  a  party  to  whom 
a  benefit  is  given  the  obligation  of  performing  a  promise  on  the 
faith  of  which  the  benefit  has  been  conferred ;  but,  upon  what- 
ever grounds  the  jurisdiction  is  founded,  the  authorities  leave 
no  doubt  as  to  the  exercise  of  it."    Then  he  refers  to  the 
language  of  Lord  Cottenham  in  Prince  Albert  v.  Strange  (2), 
where  he  says  :  "  This  case  by  no  means  depends  solely  upon 
the  question  of  property,  for  a  breach  of  trust,  confidence,  or 
contract,  would  of  itself  entitle  the  plaintiff  to  an  iaj unction." 
In  the  later  case  of  Lamb  v.  Evans  (3),  Bowen  L.J.  distinctly 
treats  the  matter  as  depending  at  law  upon  an  implied  con- 
tract arising  out  of  the  confidential  relation  between  the  master 
and  servant.    On  whatever  ground  it  is  put,  it  is  clear  in  this 
case  that  an  injunction  ought  to  be  granted,  either  on  the 
ground  of  breach  of  trust  or  breach  of  contract.    It  is  enough 
for  that  purpose  to  say  that,  where  we  find  a  servant  using,  after 
he  has  left  his  employment,  a  document  surreptitiously  compiled 
from  his  master's  book  to  the  detriment  of  his  master,  there  is 
a  breach  of  trust,  if  not  a  breach  of  contract.    The  other  items 

(1)  9  Hare,  241,  255.  (2)  1  Mac.  &  G.  25. 

(3)  [1893]  1  Ch.  218. 
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C.  A.      of  relief  granted  are  the  delivery  up  of  the  list  made  and  the 
1895       damages.    With  regard  to  the  first,  it  seems  to  me  clear  that 
RoBB      such  a  document  surreptitiously  made  in  breach  of  the  trust 
Gk^een     3'eposed  in  the  servant  clearly  ought  to  be  given  up  to  be 
destroyed.    As  to  the  damages,  I  think  there  is  more  difficulty. 
The  right  to  them  depends  on  whether  the  conduct  of  the 
defendant  can  be  regarded  as  a  breach  of  an  implied  contract. 
According  to  the  view  taken  by  Bowen  L.J.  in  Lamh  v.  Evans  (3), 
it  can ;  and  in  the  result  I  come  to  the  conclusion  that  the  judg- 
ment in  that  respect  must  be  upheld.    For  these  reasons  I  think 
that  the  appeal  should  be  dismissed. 

A.  L.  Smith  L.J.  It  is  my  opinion  that  this  judgment  should 
be  upheld,  and  upon  the  ground  that  there  has  been  a  breach  by 
the  defendant  of  his  contract  of  service  with  the  plaintiff.  I 
think  that  it  is  a  necessary  implication  which  must  be  engrafted 
on  such  a  contract  that  the  servant  undertakes  to  serve  his 
master  with  good  faith  and  fidelity.  That  is  what  was  said  in 
the  case  of  Lamb  v.  Evans  (1),  and  I  entirely  agree  with  it. 
That  being  so,  has  the  defendant  acted  with  good  faith  and 
fidelity  ?  The  learned  judge  says  in  his  judgment  (2)  :  "  The  de- 
fendant admitted  it "  (the  list)  "  was  written  by  him  when  nobody 
saw  him,  that  his  object  was  to  use  the  names,  and  he  confessed 
that  he  had  regarded  what  he  did  as  unfair  and  dishonourable^ 
and  that  probably  his  master  would  have  turned  him  away  had 
he  known  of  his  misconduct ;  but  that  he  did  not  think  his 
employment  was  confidential,  or  that  he  was  bound  to  protect 
his  master's  interests,  as  it  was  not  expressly  so  said." 

This  last  statement  by  the  defendant  of  what  he  thought  I  do 
not  believe ;  but  it  is  immaterial  whether  he  did  so  or  not. 
There  could  not  well  be  a  worse  breach  of  the  implied  contract 
which  I  have  mentioned  than  the  conduct  of  the  defendant  in 
this  case.    I  think  the  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  Boojoers  &  Whately. 
Solicitors  for  defendant :  Church,  Bendell  &  Todd, 
(1)  [1893]  1  Ch.  218.  (2)  Ante,  p.  8. 
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[IN  THE  COURT  OF  APPEAL.] 
MONTGOMERY  v,  TOY,  MORGAIST  &  CO. 

Practice — Adding  Parties — Sliip — Deposit  of  Freight  with  Warehouseman — 
Action  hy  Shipowner  for  Declaration  of  Title — Order  zfj.,  r.  11 — Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  ss.  493-496. 

Cargo  having  been  placed  by  the  shipowner  in  the  custody  of  a  ware- 
houseman with  notice  of  a  lien  for  freight  under  the  Merchant  Shipping 
Act,  1894,  s.  493,  the  consignees,  who  had  no  property  in  the  cargo,  but 
were  merely  agents  of  the  shippers  for  the  sale  of  it,  in  order  to  obtain 
possession  of  it,  deposited  the  amount  of  the  freight  claimed  with  the 
warehouseman  with  a  notice  to  retain  it  under  s.  496  of  the  Act.  The 
shipowner  brought  an  action  against  the  consignees  for  a  declaration  of 
title  to  the  money  so  deposited,  and  an  order  for  payment  of  it  to  him  : — 

Held,  that  there  was  jurisdiction  under  Order  xvi.,  r.  11,  to  order  that 
the  shippers  of  the  cargo  should  be  added  as  defendants  in  the  action, 
in  order  that  they  might  counter-claim  against  the  plaintiff  damages  for 
short  delivery  and  injury  to  cargo. 

Appeal  from  an  order  of  Mathew  J.  at  chambers. 

The  facts  were  as  follows.  A  company  called  the  British  Sav^r 
Mills  Company  shipped  a  cargo  of  deals  in  British  Columbia 
upon  the  plaintiff's  ship  for  carriage  to  London  under  a  bill  of 
lading.  The  defendants,  who  were  the  consignees  of  the  cargo, 
were  not  persons  to  whom  the  property  in  the  cargo  passed,  but 
were  merely  the  shippers'  agents  for  the  sale  of  it  in  this  country. 
Upon  the  arrival  of  the  ship,  the  consignees  not  taking  delivery 
of  the  cargo,  the  captain  placed  it  in  the  custody  of  the  Surrey 
Commercial  Dock  Company,  with  a  notice  that  it  was  subject  to 
a  lien  for  freight  to  the  amount  of  276Z.  9s.  7cZ.,  under  the  pro- 
visions of  the  Merchant  Shipping  Act,  1894,  ss.  493,  494.  The 
defendants,  in  order  to  obtain  possession  of  the  cargo,  deposited 
the  amount  so  claimed  for  freight  with  the  Surrey  Commercial 
Dock  Company,  under  s.  495  of  the  Act,  giving  them  notice  to 
retain  it  under  s.  496,  as  they  did  not  admit  any  sum  to  be  so 
payable.  The  plaintiff  thereupon  brought  an  action  against  the 
defendants,  claiming  a  declaration  that  he  was  entitled  to  a  lien 
on  the  sum  deposited,  and  an  order  for  payment  of  it  to  him. 
The  British  Saw  Mills  Company  claimed  to  be  entitled  to 


C.  A. 

1895 
July  8. 
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0.  A.      damages  against  the  plaintiff  under  the  bill  of  lading  for  short 
1895       delivery  and  injury  to  the  cargo ;  and  an  application  was  made 
Montgomery  ^7       defendants  and  the  company  to  the  judge  at  chambers  for 
j,^-^      an  order  that  the  company  should  be  added  as  defendants  in 
Morgan  &  Co.  the  action,  in  order  that  they  might  counter-claim  against  the 
plaintiff  in  respect  of  such  damages.  The  learned  judge  granted 
the  application. 

Hugh  Boyd,  for  the  plaintiff.  The  rule  with  regard  to  adding 
parties  is  Order  xvi.,  r.  11.  It  is  submitted  that  the  judge  had 
no  jurisdiction  to  make  an  order  for  the  addition  of  the  British 
Saw  Mills  Company  as  defendants  under  that  rule ;  and  secondly, 
if  he  had  jurisdiction,  he  wrongly  exercised  the  discretion  given 
to  him  by  the  rule.  The  rule  -only  enables  the  judge  to  order 
the  addition  of  a  party  "who  ought  to  have  been  joined,  or 
whose  presence  before  the  Court  may  be  necessary  in  order  to 
enable  the  Court  effectually  and  completely  to  adjudicate  upon 
and  settle  all  the  questions  involved  in  the  cause  or  matter." 
The  question  whether  the  plaintiff  is  liable  to  pay  damages  to 
the  British  Saw  Mills  Company  for  short  delivery  and  injury  to 
cargo  is  not  a  question  involved  in  the  cause  or  matter.  The 
question  in  this  action  is  whether  the  plaintiff  is  entitled  to 
payment  of  the  sum  deposited  for  the  freight.  Under  the  bill  of 
lading  the  freight  is  an  ascertained  amount  due  to  the  shipowner 
immediately  on  delivery  of  the  cargo  over  the  ship's  side ;  and, 
in  order  to  obtain  delivery  of  the  cargo,  the  full  amount  of  the 
freight  would  have  to  be  paid.  Why  should  the  position  of  the 
parties  be  altered  because,  the  consignees  not  taking  delivery, 
the  cargo  is  deposited  with  warehousemen  under  the  provisions 
of  the  Merchant  Shipping  Act?  The  intention  of  the  Act  is 
that  the  lien  of  the  shipowner  shall  be  preserved,  and  he  shall  be 
entitled  to  payment  out  of  the  sum  dieposited  of  such  amount  as 
would  have  been  payable  in  respeet  of  freight  by  the  consignees, 
if  they  had  taken  delivery  of  the  cargo.  Why  should  the 
payment  of  the  freight,  which  by  the  terms  of  the  bill  of  lading 
is  to  be  paid  on  delivery  of  the  cargo,  be  delayed  until  it 
is  ascertained  whether  the  shippers,  who  are  out  in  British 
Columbia,  have  a  right  to  damages  ?    The  British  Saw  Mills 
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Company  are  not  interested  in  the  question  involved  in  this  C.  A. 
action.    There  are  many  authorities  which  shew  that  a  plaintiff  1895 


cannot  be  compelled  to  join  as  defendant  a  person  whom  he  does  Montgomery 
not  wish  to  sue,  and  who  is  not  interested  in  the  question  -^oy 
involved  in  the  action,  merely  because  that  person  would,  if  Morgan  &  Co. 
joined,  have  a  counter-claim  against  the  plaintiff:  Norris  v. 
Beazley  (1) ;  Moser  v.  Marsden.  (2)    [He  also  cited  Wliite  c&  Co. 
V.  FurnesSy  Withy  &  Go.  (3) ;  Smurthwaite  v.  Hannay.  (4)] 
Leckf  for  the  defendants,  was  not  called  upon. 


Lord  Esher  M.R.    In  this  case  there  was  a  contract  of 
affreightment  contained  in  a  bill  of  lading  which  was  made 
between  the  plaintiff  and  the  British  Saw  Mills  Company,  who 
were  really  the  shippers  of  the  goods,  and  4h.e  persons  eventually 
liable  to  pay  the  freight.    The  defendants  could  only  become 
liable  to  pay  the  freight  by  reason  of  the  lien  for  freight  if,  as 
consignees,  they  took  delivery  of  the  cargo.   The  House  of  Lords 
has  held,  in  White  &  Co.  v.  Furness,  Withy  &  Co.  (3)  that,  where 
under  such  circumstances  the  cargo  is  warehoused  under  the 
Merchant  Shipping  Act,  the  shipowner  cannot  sue  consignees 
who  have  no  property  in  the  cargo,  but  are  merely  agents  for 
the  owner  of  the  cargo,  for  the  freight,  but  must  bring  an  action 
for  a  declaration  that  he  is  entitled  to  the  amount  deposited 
with  the  warehouseman  in  respect  of  the  freight.    That,  there- 
fore, is  the  form  in  which  he  must  sue ;  but  in  substance  it  is  a 
mode  of  getting  at  the  freight,  which  has  been  paid  to  the  ware- 
houseman.   If  the  plaintiff  obtains  the  declaration  asked  for, 
the  result  will  be,  if  nothing  else  happens,  that  the  judge  will 
say  that  the  warehouseman  must  pay  over  the  money  to  him. 
In  such  an  action  as  that,  the  consignees  cannot  set  up  a  right 
of  set-off  or  counter-claim  belonging  to  the  owners  of  the  goods  ; 
and,  therefore,  if  the  matter  stood  so  without  bringing  in  the 
real  principals  of  the  consignees,  there  would  be  no  defence,  and 
the  warehouseman  must  pay  over  the  whole  of  the  money  to 
the  plaintiff.    But  the  shippers  are  the  persons  who  made  the 
contract  of  affreightment  with  the  plaintiff,  and  out  of  whose 

(1)  2  C.  P.  D.  80.  (3)  [1895]  A.  C.  40. 

(2)  [1892]  1  Ch.  487.  (4)  [1894]  A.  C.  494. 
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0.  A.  pocket  the  amount  of  the  freight  must  eventually  come ;  and,  if 
1895  they  have  to  pay  the  whole  of  the  freight,  they  may  bring  a 
MojjTGOMERY  cross-actiou  and  recover  in  that  action  damages  for  short  delivery 
or  injury  to  the  cargo.  Suppose  the  two  actions  were  tried  on 
Morgan  &  Co.  the  same  day:  the  Court  could  say,  I  think,  that,  the  plaintiff 
LordEsherM.R.  in  the  ouo  actiou  having  substantially  recovered  the  money 
deposited  as  the  amount  of  the  freight,  and  the  plaintiffs  in  the 
other  having  recovered  so  much  as  damages,  the  two  amounts 
might  be  set  off  against  each  other.  Then  comes  the  question 
whether,  for  the  purpose  of  preventing  the  useless  and  expensive 
formality  of  having  two  separate  actions,  the  Court  may  not 
add  the  owners  of  the  cargo  as  defendants  in  the  original  action, 
and  so  settle  the  whole  matter  in  one  action  and  by  one  trial. 
Order  xvi.,  r.  11,  provides  that  the  Court  or  a  judge  may  make 
an  order  to  add  **the  names  of  any  parties,  whether  plaintiffs 
»r  defendants,  who  ought  to  have  been  joined,  or  whose  presence 
before  the  Court  may  be  necessary  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate  upon  and  settle  all  the 
questions  involved  in  the  cause  or  matter."  Here  the  matter 
before  the  Court  is  the  contract  of  affreightment,  and  there  are 
disputes  arising  out  of  that  matter  as  between  the  plaintiff  and 
the  defendants  and  the  company  whom  it  is  sought  to  add  as 
defendants,  and  who  were  the  defendants'  principals  in  the 
matter.  I  can  find  no  case  which  decides  that  we  cannot  con- 
strue the  rule  as  enabling  the  Court  under  such  circumstances 
to  effectuate  what  was  one  of  the  great  objects  of  the  Judi- 
cature Acts,  namely,  that,  where  there  is  one  subject-matter  out 
of  which  several  disputes  arise,  all  parties  may  be  brought 
before  the  Court,  and  all  those  disputes  may  be  determined  at 
the  same  time  without  the  delay  and  expense  of  several  actions 
and  trials.  It  appears  to  me  that  the  words  of  the  rule  are 
large  enough  to  allow  of  the  joinder  of  the  British  Saw  Mills 
Company  as  defendants  in  this  case.  I  think  the  question 
arising  between  them  and  the  plaintiff  is  a  "  question  involved 
in  the  cause  or  matter  "  within  the  meaning  of  the  rule.  .  The 
plaintiff  claims  the  whole  amount  deposited  in  respect  of  the 
freight ;  but  the  amount  to  which  he  is  entitled  may  be  diminished 
by  his  being  liable  to  pay  to  the  defendants  whom  it  is  sought 
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to  add  damages  for  breach  of  the  same  contract  under  which  the       c.  A. 
freight  is  claimed.  It  seems  to  me  that  the  case  will  stand  thus :  1895 
the  plaintiff  will  be  entitled  to  a  declaration  of  title  to  the  amount  Montgomery 
of  the  freight ;  and,  if  the  British  Saw  Mills  Company  establish  ^'^'^ 
their  counter-claim,  they  will  have  judgment  for  that;  and  the  Morgan  &  Co. 
result  will  be  that  the  judge  will  only  say  that  the  warehouse-  LordEsherM.R. 
man  must  pay  over  any  balance  that  may  remain  after  deducting 
the  amount  of  the  damages  so  recovered  by  the  company.  JSTone 
of  the  cases  which  have  been  cited  appears  to  me  to  govern  this 
case.    With  regard  to  the  case  of  Norris  v.  Beazley  (1),  it  is  to 
be  observed  that  it  was  decided  at  an  early  stage  of  the  decisions 
with  regard  to  the  meaning  of  the  Judicature  Acts,  and,  though 
I  do  not  say  that  the  actual  decision  was  wrong,  I  do  not  think 
that  all  the  statements  made  in  the  judgments  could  now  be 
supported.    I  am  of  opinion  that  the  order  of  Mathew  J.  was 
right,  and  that  this  appeal  should  be  dismissed. , 

Kay  L.J.  I  wish  to  guard  myself  against  being  supposed  to 
decide  that  in  all  cases  it  would  be  a  sufficient  reason  for  joining 
a  person  as  defendant,  that,  if  joined,  he  would  have  a  counter- 
claim against  the  plaintiff.  This  is  a  peculiar  case.  A  ship 
having  arrived,  goods  were  landed  and  placed  in  the  custody  of 
warehousemen  under  the  Merchant  Shipping  Act,  and  a  sum  of 
money  was  deposited  with  the  warehousemen  under  the  provisions 
of  the  Act  to  enable  the  consignees,  who  were  merely  agents  for 
sale  and  not  the  owners  of  the  goods,  to  take  the  goods  away. 
~  It  has  been  decided  by  the  House  of  Lords  that,  under  the  cir- 
cumstances which  existed  in  the  present  case,  what  the  ship- 
owner must  do  is  to  bring  an  action  for  a  declaration  that  he  is 
entitled  to  the  money  so  deposited  in  respect  of  his  freight ;  and 
I  suppose  an  order  would  be  made  in  that  action  to  the  effect 
that  the  amount  of  the  freight  must  be  paid  over  to  him.  In 
the  present  case  an  action  of  that  kind  was  brought,  and  the  only 
persons  made  defendants  in  the  action  were  the  consignees. 
The  defendants  say  that  they  are  really  only  the  agents  of  the 
British  Saw  Mills  Company  in  the  matter,  and  they  want  to 
have  them  added  as  defendants.    It  is  contended  for  the  plaintiff 


Vol.  ir.  1895. 
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0.  A.  that,  although  the  company  are  the  persons  who  must  eventually 
1895       pay  the  freight,  they  ought  not  to  be  added  or  to  be  permitted 

Montgomery  ^^^^^  claim  for  damages  as  a  counter-claim  in  this 

^^•^       action.    The  question  turns  upon  the  construction  of  Order  xvi., 

Morgan  &  Co.  r.  11,  which  provides  that  the  names  of  any  parties  may  be  added 
Kay  L.J.  whose  prcscuce  before  the  Court  may  be  necessary  in  order  to 
enable  the  Court  effectually  and  completely  to  adjudicate  upon 
and  settle  all  the  questions  involved  in  the  cause  or  matter." 
The  counsel  for  the  plaintiff  argues  that  the  question  that  would 
be  raised  by  the  counter-claim,  namely,  whether  the  British  Saw 
Mills  Company  is  entitled  to  damages  for  short  delivery  and 
injury  to  the  cargo,  is  not  a  question  involved  in  the  action,  and 
therefore  is  not  within  the  terms  of  the  rule.  No  one,  however, 
can  deny  that  the  question  what  amount  the  plaintiff  is  entitled 
to  receive  in  respect  of  freight  is  a  question  involved  in  the 
action.  Suppose  in  such  a  case  as  this  the  shipper  of  goods  had 
a  set-off.  That  set-off  cannot  be  raised  unless  he  can  be  made  a 
party  to  the  action.  Would  it  not  be  a  good  reason  for  making 
him  a  party  that  he  could  raise  such  a  set-off,  and  so  diminish 
the  amount  for  which  the  plaintiff  ought  to  have  a  declaration 
of  title  in  respect  of  his  freight  ?  I  cannot  conceive  a  better 
reason  for  the  application  of  the  rule  than  that,  if  the  party 
really  interested  is  brought  before  the  Court,  he  may  be  able  to 
shew  that  money  is  due  to  him  from  the  plaintiff  which  may 
diminish  or  altogether  wipe  out  the  freight  due  to  the  plaintiff. 
Of  course,  a  counter-claim  is  not  quite  the  same  thing.  But, 
suppose  in  such  a  case  as  this  a  cross-action  was  brought  by  the 
shippers  for  short  delivery  or  damage  to  cargo,  I  think  the 
Court  would  certainly  say  that  the  two  actions  ought  to  be  tried 
together,  on  the  ground  that  it  was  impossible  to  determine 
what  sum  ought  to  be  paid  over  to  the  plaintiff  for  freight  until 
it  was  determined  what,  if  anything,  was  due  to  the  shippers  in 
the  cross-action.  Substantially  the  question  raised  by  the  cross- 
action  must  be  determined  in  order  to  determine  the  question 
what  amount  the  plaintiff  is  entitled  to  receive  in  respect  of 
his  freight.  It  appears  to  me  that  the  Court  is  only  taking 
a  slight  step  further  in  saying  that,  the  consignees  not  being 
the  persons  really  liable  for  the  freight,  and  the  persons  so  liable 
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asserting  a  right  of  cross-action,  before  the  Court  makes  a  de-  c.A. 
claration  as  to  the  amount  which  the  plaintiff  is  entitled  to  1395 
receive  in  respect  of  his  freight,  it  will  have  the  persons  really  Montgomery 
liable  for  the  freight  before  it,  and  allow  them  to  set  up  their  ^'^-^ 
<ilaim,  not  by  cross-action,  but  by  way  of  counter-claim.    I  think  Morgan  &  Co. 
the  case  comes  within  the  terms  of  the  rule  as  being  one  in  KayL.j. 
which  the  Court  cannot  rightly  determine  the  question  raised 
in  the  action  without  having  the  owners  of  the  goods  before  it, 
and  so  determining  all  the  questions  involved  in  the  cause  or 
matter.  I  therefore  think  that  the  learned  judge  had  jurisdiction 
to  make  the  order,  and  that  this  appeal  should  be  dismissed. 

A.  L.  Smith  L.J.  I  think  this  order  was  rightly  made.  In 
this  case  the  British  Saw  Mills  Company  shipped  a  cargo  of  deals 
by  the  plaintiff's  ship  to  this  country,  and  they  were  the  persons 
liable  to  pay  the  freight.  The  defendants  were  the  company's 
agents  in  this  country  for  the  sale  of  their  goods,  to  whom  the 
cargo  was  consigned.  Upon  the  arrival  of  the  ship,  the  defend- 
ants not  taking  delivery  of  the  cargo  ex  ship,  the  cargo  was 
placed  in  a  warehouse  in  accordance  with  the  Merchant  Shipping 
Act,  the  shipowner  retaining  his  lien  for  freight.  Thereupon 
the  defendants,  in  order  to  obtain  possession  of  the  goods,  de- 
posited the  amount  of  the  freight  with  the  warehousemen  and 
took  the  goods.  The  persons  really  interested  in  the  amount  to 
be  paid  in  respect  of  the  carriage  of  the  goods  are  the  ship- 
owner on  the  one  hand,  and  the  British  Saw  Mills  Company 
on  the  other,  for,  though  the  money  deposited  was  actually  paid 
by  the  defendants,  ultimately  the  British  Saw  Mills  Company 
will  have  to  pay  that  amount  to  the  defendants.  In  these 
circumstances,  the  plaintiff,  following  the  course  indicated  by 
the  decision  of  the  House  of  Lords  in  White  &  Go.  v.  Furness, 
Withy  &  Co.  (1),  brings  an  action  for  a  declaration  of  lien  on  the 
money  deposited.  Such  a  declaration  would  not  by  itself  be  of 
any  use ;  the  real  object  is  to  obtain  an  order  that  the  money 
shall  be  paid  over  to  the  plaintiff.  The  proposition  put  forward 
is  that  the  parties  really  interested  in  the  money  in  opposition 
to  the  plaintiff,  namely,  the  British  Saw  Mills  Company,  cannot 
(1)  [1895]  A.  0.  40. 
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C.  A.  be  brought  in  as  defendants  in  the  action  to  settle  the  matters 
1895  in  dispute  once  for  all  between  them  and  the  plaintiff.  But 
Montgomery  suppose  this  were  SO  and  they  were  to  bring  a  cross-action,  and, 
before  the  action  for  declaration  of  lien  and  for  payment  over 
Morgan  &  Co.  of  the  money  brought  by  the  shipowner  came  on  for  trial,  the 
A.  L.  Smith  L.J.  Court  was  informed  that  there  was  a  dispute  between  the  parties 
really  interested  in  the  money  as  to  whether  the  shipowner  was 
liable  to  pay  damages  in  respect  of  injury  to  the  cargo,  the 
Court  would  certainly  order  that  the  two  actions  should  be 
brought  on  for  trial  together,  and  would  not  order  the  money 
deposited  to  be  paid  over  to  the  shipowner  until  the  question 
really  in  issue  as  to  his  having  damaged  the  cargo  had  been 
tried  out.  There  is  no  substance  in  the  point  now  raised  by 
the  plaintiff,  for  the  sole  question  is,  whether  the  British  Saw 
Mills  Company  shall  raise  their  claim  against  the  shipowner 
by  cross-action  or  by  counter-claim.  It  was  contended  that 
Order  xyi.,  r.  11,  does  not  give  jurisdiction  to  make  the  order 
my  brother  Mathew  made  in  this  case.  I  cannot  agree  with 
that  contention.  The  whole  matters  in  dispute  arise  under  the 
one  contract  of  affreightment ;  and  the  real  question  involved 
is  what  amount,  if  any,  the  shipowner  is  entitled  to  receive  from 
the  shippers  for  having  brought  the  goods  to  this  country  when 
the  disputes  between  them  are  adjusted.  It  is  not  disputed  that 
the  amount  of  freight  due  under  the  bill  of  lading  is  so  much ; 
but  the  shippers  say  that  under  the  same  contract  they  are 
entitled  to  damages  for  injury  to  cargo,  and  therefore  they  ought 
only  to  pay  the  difference,  if  any,  over  and  above  the  amount  of 
the  damages  to  which  they  are  entitled.  I  think  we  should  be 
frittering  away  the  effect  of  the  rule  if  we  held  that  the  cargo 
owners  were  not  interested  in  the  settlement  of  the  questions 
involved  so  as  to  disentitle  them  to  be  added  as  defendants.  I 
think  that  they  are,  and  that  the  cases  upon  which  the  counsel 
for  the  plaintiff  relied  do  not  govern  this.  In  my  opinion  this 
appeal  fails. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  W.  A,  Crump  &  Son. 
Solicitors  for  defendants :  Lawless  &  Go. 

E,  L. 
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[IN  THE  COURT  OF  APPEAL.]  C.  A. 

1895 

STRACHAN  v,  UNIVERSAL  STOCK  EXCHANGE,        j^^^  23 
LIMITED.   


Stock  Exchange — Gaming  and  Wagering  Contract — Payment  of  Differences — 
Securities  deposited  as  Cover — Action  to  recover  hack  Securities — Gaming 
Act,  1845  (8  cfc  9  Vict.  c.  109),  s.  18. 

By  the  Gaming  Act,  1845,  it  is  enacted  that,  "  No  suit  shall  be  brought 
or  maintained  in  any  court  of  law  or  equity  for  recovering  any  sum  of 
money  or  valuable  thing  .  .  .  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which  any  wager  shall  have 
been  made." 

In  an  action  to  recover  back  securities  deposited  as  cover  for  differences 
which  might  arise  on  gambling  transactions  in  stocks  and  shares  : — 

Eeldj  that  the  statute  applies  only  to  money  or  valuable  things  deposited 
as  the  stake  to  abide  the  event  of  a  wager,  and  does  not  apply  to  money 
or  valuable  things  deposited  as  security  for  the  observance  by  the  loser  of 
the  terms  of  the  wagering  contract : 

Held,  also,  that  the  authority  to  retain  the  securities  might  be  revoked 
and  the  securities  recovered  back  at  any  time  before  the  holders  had 
appropriated  them  to  their  own  use. 

Application  by  the  defendants  for  a  new  trial,  or  that  judg- 
ment should  be  entered  for  them. 

The  action  was  brought  to  recover  back  certain  shares  de- 
posited by  the  plaintiff  with  the  defendants,  who  were  not 
members  of  the  Stock  Exchange,  but  carried  on  the  business  of 
stock  and  share  jobbers  or  dealers.  The  plaintiff  alleged  that  a 
number  of  transactions  between  himself  and  the  defendants, 
which  purported  to  be  for  the  purchase  by  him  from  the  defend- 
ants, or  the  sale  by  him  to  the  defendants,  of  stocks,  shares,  and 
securities,  were  made  by  way  of  gaming  and  wagering,  and  not 
by  way  of  valid  contract  of  sale  or  purchase,  and  that  the  shares 
deposited  by  him  were  so  deposited  as  cover  or  security  for  the 
payment  of  differences  upon  the  rise  and  fall  of  the  tape  prices 
of  the  stocks,  shares,  and  securities  dealt  with.  The  plaintiff 
also  claimed  to  have  revoked  the  authority  of  the  defendants  to 
hold  the  shares  as  security,  and  to  have  demanded  them  back 
before  the  time  agreed  on  for  the  settlement  of  the  claims  on 
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C.  A.      the  differences.    The  defence  was  a  denial  that  the  transactions 
1895       between  the  parties  were  gambling  transactions,  and  a  claim 
Stbachan       retain  and  realize  the  deposited  securities  in  accordance  with 


to  the  relief  claimed  by  reason  of  the  Gaming  Act,  1845  (8  &  9 
Yict.  c.  109),  and  the  Gaming  Act,  1892  (55  &  56  Yict.  c.  9). 

The  action  was  tried  before  Cave  J.  and  a  special  jury,  and  in 
answer  to  a  question  left  by  the  learned  judge  the  jury  found 
that  the  whole  of  the  transactions  were  gambling  transactions. 
The  learned  judge  thereupon  entered  judgment  for  the  plaintiff,  in 
respect  of  the  deposited  shares,  for  a  return  of  those  securities 
or  their  value. 

The  defendants  appealed.  The  grounds  of  appeal  were  that, 
by  reason  of  the  Gaming  Acts,  the  plaintiff  could  not  maintain 
the  action ;  that  there  was  no  evidence  to  go  to  the  jury  that 
the  transactions  were  by  way  of  gaming  and  wagering ;  and  that 
there  had  been  misdirection  by  the  learned  judge.  The  argu- 
ments and  judgments  on  the  two  latter  points  are  omitted  from 
this  report. 

Lawson  Walton,  Q.C.,  and  Pollard,  for  the  defendants.  If  the 
contract  between  the  parties  is  void  as  a  wagering  transaction, 
the  case  comes  within  8  &  9  Vict.  c.  109,  s.  18  :  "  No  suit  shall 
be  brought  or  maintained  in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing  alleged  to  be 
won  upon  any  wager,  or  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which  any  wager  shall 
have  been  made."  The  plaintiff  is  prevented  by  the  statute 
from  asking  for  the  assistance  of  the  Court  to  recover  back 
his  securities.  [They  cited  Manning  v.  Pureell  (1) ;  Hampden  v. 
Walsh  (2) ;  Thacker  v.  Hardy  (3)  ;  Shaw  v.  Caledonian  By.  Co.  (4) ; 
Lowenfeld  v.  Howat  (5) ;  Universal  Stock  Exchange,  Limited  v. 
Stevens.  (6)] 

Muir  Mackenzie  {Bigham,  Q.C.,  with  him),  for  the  plaintiff.  This 

(1)  7  D.  M.  &  G.  55.  (4)  17  Court  Sess.  Cas.  4th  Series,  466. 

(2)  1  Q.  B.  D.  189.  (5)  19  Court  Sess.  Cas.  4th  Series,  128. 


Exchange. 


(3)  4  Q.  B.  D.  685. 


(6)  40  W.  R.  494. 
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was  not  a  deposit  of  anything  to  abide  the  event  of  a  wager,  but      0.  A. 
by  way  of  security  that  the  person  who  made  the  deposit  would  1895 
pay  the  amount  of  the  wager  if  he  lost.    At  any  rate,  the  agree-  Strachan 
ment  between  the  parties  shews  that  the  settlement  was  to  be 
made  at  the  end  of  three  months  ;  and  before  that  time  the 
plaintiff,  by  bringing  this  action,  repudiated  the  agreement  and 
demanded  back  his  shares :  Varney  v.  HieJcman.  (1) 

Pollard,  in  reply. 


Universal 

Stock 
Exchange. 


Lord  Esher  M.K.  This  case  on  the  real  facts  as  distinguished 
from  the  pleadings  stands  thus.  The  plaintiff  is  claiming  from 
the  defendants  the  return  of  certain  valuable  shares  which  he 
placed  in  their  hands.  The  answer  of  the  defendants  is  that  the 
shares  were  placed  in  their  hands  as  security  for  the  perform- 
ance of  a  contract,  so  that  if  the  plaintiff  failed  to  perform  it 
the  defendants  were  entitled  to  realize  and  pay  themselves  the 
amount  of  the  damages  caused  by  the  breach  of  contract.  The 
reply  to  this  is  that  there  never  was  a  contract,  because  the 
pretended  contract  was  one  by  way  of  betting  and  wagering ;  so 
that  it  follows  that  if  there  was  no  contract  there  was  no  breach 
of  contract,  and  the  defendants  have  no  ground  for  retaining  the 
securities.  The  first  question  is  whether  the  contract  set  up  was 
made  by  way  of  gaming  and  wagering.  With  regard  to  that  it 
is  said  that  there  was  no  evidence  to  go  to  the  jury.  It  is  also 
alleged  that  there  was  misdirection  on  the  part  of  the  learned 
judge ;  but  that  cannot  be  maintained.  [His  Lordship  then 
dealt  with  the  evidence,  and  continued : — ] 

To  my  mind,  the  jury  were  perfectly  justified  in  concluding 
that  the  real  contract  between  the  parties  was  that  they  should 
play  for  differences,  and  that  there  should  be  no  delivery  of 
shares,  and  that  in  fact  the  contract  was  one  by  way  of  wagering 
and  gambling. 

Then  comes  the  Act  of  Parliament,  which  says  that  such  a 
contract  is  null  and  void — in  other  words,  there  is  no  contract. 
Assuming  that  to  be  so,  we  have  here  certain  shares  delivered  by 
one  party  to  the  other  as  security  against  a  breach  of  contract 
and  inability  or  refusal  to  pay  the  consequent  damages.    It  is 

(1)5C.B.  271. 
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0.  A.      said  that  by  the  18th  section  of  8  &  9  Yict.  c.  109,  no  action  can 

1895      be  brought  to  recover  them  back,  and  therefore  the  parties  in 

Stbachan"  whose  hands  they  are  can  keep  them.    If  that  were  so,  it  would 

Universal  ^ome  to  this,  that  though  the  person  who  deposited  the  securities 

Stock     owes  the  other  nothins:,  because  the  alleged  contract  between 
Exchange.  ° 

  them  is  null  and  void,  nevertheless  the  other  can  keep  the 

Lord  Eeher  M.R.  ..  i-i/.  i  •  ^ 

securities  and  realize  them  and  pay  himseli  anything  that 
would  be  due  if  the  contract  were  a  valid  one.  Further,  if 
the  damages  would  only  amount  to  5?.,  and  the  securities  are 
worth  lOOOZ.,  the  depositor  has  no  remedy,  and  the  holder  of  the 
securities  may  sell  them  and  realize  their  full  value.  In  my 
opinion,  the  valuable  things  which  in  this  case  were  given  as 
security  against  a  breach  of  contract  and  a  non-payment  of 
damages  were  not  deposited  to  abide  the  event  of  a  wager  within 
the  meaning  of  the  18th  section.  That  section  applies  where 
there  is  a  deposit  upon  these  terms:  that  on  the  determina- 
tion of  the  event  of  the  wager  that  which  is  deposited  is,  by 
that  alone,  to  become  the  property  of  the  winner.  That  is  not 
the  case  here,  where  there  is  a  deposit  by  way  of  security,  for 
the  property  does  not  pass  the  moment  the  bet  is  lost  and  won. 
There  is  something  else  which  must  happen,  which  is,  that 
there  being  a  breach  of  contract  the  damages  arising  from  it 
are  not  paid.  I  think  a  valuable  thing  deposited  by  way  of 
security  is  not  deposited  "to  abide  the  event  on  which  any 
wager  shall  have  been  made  "  within  the  meaning  of  the  18th 
section. 

That  is  enough  to  settle  this  matter ;  but  I  will  go  further 
and  say,  that  even  if  this  were  a  deposit  within  the  meaning  of 
the  statute,  still,  if  the  contract  of  deposit  is  annulled  by  the 
party  who  made  the  deposit  at  any  time  before  the  deposit  is 
realized,  he  can  nullify  the  deposit  and  recover  back  the  thing 
deposited.  In  this  case,  even  if  there  were  a  deposit  within  the 
meaning  of  the  statute,  the  plaintiff,  by  bringing  his  action  before 
the  time  at  which  the  defendants  could  deal  with  the  securities, 
put  an  end  to  his  contract  that  they  should  be  used  as  a  deposit, 
and  is  entitled  to  recover  them. 

The  plaintiff  is  entitled  to  recover  the  securities,  and  the 
appeal  must  be  dismissed. 
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A.  L.  Smith  L.J.    This  is  an  action  brought  by  the  plaintiff  C.A. 

to  recover  certain  shares  which  he  had  deposited  with  the  de-  1895 

fendants,  by  way  of  "  cover,"  as  regards  certain  transactions  Strachan 

which  the  plaintiff  was  about  to  carry  on  with  the  defendants,  universal 

The  case  was  tried  before  Cave  J.  and  a  special  iury,  and  the  ^  Stock 

^         J    ^'         ^  Exchange. 
question  which  he  left  to  them  was  whether  the  transactions 

were  gambling  transactions,  and  the  jury  found  that  they  were. 

On  that  the  learned  judge  gave  judgment  for  the  recovery  of 

the  shares  or  their  value. 

I  think  it  immaterial  in  what  way  the  pleadings  have  been 
framed,  for  the  substance  of  them  is  this  :  The  plaintiff  brings 
his  action  of  trover  or  detinue — I  do  not  care  which ;  I  think 
it  is  trover — and  he  says,  "  Deliver  me  up  these  shares  of  mine 
which  you  have  in  your  possession."  The  defendants  say,  *'  Ko, 
we  will  not,  because  we  have  a  contract  with  you  whereby  we  are 
entitled  to  hold  them  " ;  to  which  the  plaintiff  answers,  That 
contract  which  you  are  setting  up  is  a  gambling  contract,  and 
you  cannot  rely  upon  it  in  answer  to  my  claim."  The  first 
question  which  arises  is  whether  or  not  there  was  evidence  which 
my  brother  Cave  ought  to  have  submitted  to  the  jury — that  the 
contract  was  in  reality  an  agreement  between  the  parties  to  game 
and  wager  within  the  meaning  of  the  Wagering  and  Gaming  Act. 
[The  Lord  Justice  dealt  with  the  evidence,  and  continued : — ] 

It  is  perfectly  clear  that  there  has  been  no  misdirection ; 
and  that  there  was  evidence  to  go  to  the  jury  that  these  trans- 
actions were  gambling  transactions  from  beginning  to  end  I 
cannot  doubt.  Therefore,  as  regards  this  part  of  the  case,  I  am 
of  opinion  the  appeal  fails. 

Now  I  come  to  the  second  point.  It  is  said  that,  even 
assuming  there  was  evidence  to  go  to  the  jury,  and  although  the 
jury  found  that  these  were  gambling  transactions,  my  brother 
Cave  ought  not  to  have  ordered  the  return  of  these  shares,  which 
had  been  deposited  by  way  of  cover,  because  of  the  Gaming 
Act,  1845  (8  &  9  Yict.  c.  109),  s.  18.  It  is  said  that,  although 
this  section  enacts  that  "  all  contracts  or  agreements,  whether 
by  parol  or  in  writing,  by  way  of  gaming  or  wagering,  shall 
be  null  and  void,"  it  also  goes  on  and  enacts  that  "  No  suit 
shall  be  brought  or  maintained  in  any  court  of  law  or  equity 
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C.  A.  for  recovering  any  sum  of  money  or  valuable  thing  alleged  to 

1895  be  won  upon  any  wager,  or  which  shall  have  been  deposited  in 

Stbachan  the  hands  of  any  person  to  abide  the  event  on  which  any  wager 

Universal  ^^^^^  hsiYe  been  made  " ;  and,  say  the  defendants,  the  last  limb 

Stock  of  that  section  prevents  the  maintenance  of  this  action.  I  do 
Exchange. 

  not  agree.    There  are  two  reasons  why  it  does  not.    I  think  that 

A.  L.  Smith  L.J.    ,  t-  n    i  •        •       i  -i 

the  true  reading  of  that  section  is,  that  where  a  man  deposits 
with  a  stakeholder  his  stake  in  the  wager — a  sum  of  money  or 
anything  of  value — a  gold  cup,  for  instance — to  abide  the  event 
of  the  wager,  that  comes  within  the  second  provision  of  the 
section,  assuming  there  had  been  no  revocation;  but  a  mere 
deposit  by  way  of  cover,  by  way  of  security,  does  not  come  within 
the  section,  for  it  is  not  a  deposit  to  abide  the  event  of  a  wager. 
But,  assuming  I  am  wrong  in  the  construction  which  I  put  upon 
this  section,  the  other  reason  remains,  namely,  that  the  authority 
of  the  stakeholder  has  been  revoked  in  time.  The  law  as  to 
this  is  accurately  laid  down  in  Stutfield  on  the  Law  relating 
to  Betting,  Time  Bargains,  and  Gaming ;  and  I  will  read  from 
the  third  edition,  p.  55,  which  is  a  resume  of  what  I  find  in  the 
cases.  It  is  this :  "  There  is  a  long  series  of  decisions  to  the 
effect  that  this  provision  " — that  is,  the  second  provision  of  this 
section  of  the  Gaming  Act — "  only  applies  to  actions  brought  by 
the  winner  of  a  wager  either  against  a  stakeholder  or  against  the 
loser  to  recover  his  winnings,  and  does  not  prevent  either  party 
from  revoking  the  authority  of  the  stakeholder  before  the  money 
is  paid  over  to  the  winner,  and  suing  to  recover  his  stakes." 
This  is  accurate.  It  will  also  be  found  in  Yarney  v.  Hickman  (1), 
and  in  the  case  of  Hampden  v.  Walsh,  (2) 

Now,  were  the  defendants  stakeholders  or  not  ?  They  were  two 
of  the  wagerers,  co-wagerers  with  the  plaintiff ;  but  that  would  not 
make  them  any  the  less  stakeholders  if  these  shares  were  de- 
posited as  it  is  stated  by  the  plaintiff  that  they  were.  The 
defendants  before  action  had  done  nothing  to  alter  the  condition 
of  these  shares  which  were  deposited  with  them  as  stakeholders. 
They  had  not  appropriated  them  to  their  own  use,  and  they 
were  still  in  their  possession  as  stakeholders ;  and  by  bringing 
the  action  the  authority  to  keep  them  any  longer  in  their  posses- 
(1)  5  C.  B.  271 ;  17  L.  J.  (CP.)  102.  (2)  1  Q.  B.  D.  189. 
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sion  was  revoked  by  the  plaintiff.  Upon  this  ground  also,  the 
point  which  is  taken  as  to  this  action  being  not  maintainable 
fails. 

For  both  these  reasons  I  am  of  opinion  the  appeal  should  be 
dismissed,  with  costs. 

KiGBY  L.J.  There  are  two  questions  here :  first,  whether  the 
contracts  were  really  contracts  of  wagering  or  gaming  or  not. 
The  jury  have  found  that  they  were.  I  will  not  repeat  what  has 
been  already  said ;  but,  adopting  all  the  observations  that  have 
been  made  on  the  evidence,  I  come  to  the  same  conclusion — 
that  there  was  evidence  upon  which  a  jury  might  well  find  that 
the  written  transactions,  which  are  of  course  in  form — it  is  an 
elementary  part  of  such  a  transaction  that  they  should  be  in 
form — were  a  cloak  for  the  real  transactions,  and  that  the  real 
transactions  were  transactions  in  differences — gaming  and  wager- 
ing transactions  of  a  simple  character. 

Then  comes  the  question  as  to  whether  the  securities  that 
were  deposited  to  cover  any  loss  that  might  not  be  made  up  by 
payments  from  the  customer  can  be  recovered.  Treating  that 
independently  of  any  statutory  provision,  it  is  a  very  simple  case. 
The  claim  may  be  called  a  claim  in  trover  or  detinue,  or  it  may  be 
called,  and  I  rather  lean  to  that  point  of  view  myself,  redemption. 
Here  is  a  man  who  claims  to  be  a  mortgagee.  Directly  the 
transactions  are  held  to  be  gaming  transactions,  it  follows  as  a 
matter  of  course  that  his  claim  in  respect  of  them  fails ;  and  where 
from  the  nature  of  the  transaction  itself  nothing  can  be  due  on 
the  mortgage,  the  mortgagee  must  deliver  up  the  security. 

Then  it  is  said,  Here  is  an  Act  of  Parliament  which  prevents 
that.  First  of  all,  under  the  statute  there  is  an  avoidance  of 
contracts  and  agreements  by  way  of  wagering  which  are  pro- 
nounced null  and  void,  and  no  suit  is  to  be  brought  or  maintained 
in  any  court  of  law  or  equity  for  recovering  any  sum  of  money 
or  valuable  thing  alleged  to  be  won.  Then,  not,  as  I  think,  by 
way  of  an  independent  enactment,  that  is  to  be  treated  entirely 
as  if  it  had  no  context,  but,  for  the  purpose  of  covering  a  void 
that  would  be  left,  it  is  provided  that  the  prohibition  is  to  extend 
to  "  any  sum  of  money  or  valuable  thing  which  shall  have  been 
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C-A.      deposited  in  the  hands  of  any  person  to  abide  the  event  on 
1895      which  any  wager  shall  have  been  made."    That  appears  to 
Steachan   me  to  mean  any  sum  of  money  or  valuable  thing  to  become 
Universal         property  of  the  winner  when  the  event  shews  that  he  has 
won.    He  cannot  bring  his  action  directly  against  the  person 
who  has  made  the  bet  with  him ;  he  cannot  bring  an  action 
against  the  person  who  has  received  money  or  a  valuable  thing 
which  is  to  go  to  the  winner.    This,  I  conceive,  is  all  that  is 
meant  by  the  section.    It  is  not  necessary  to  go  through  the 
cases,  but  there  is  plenty  of  authority  for  that  construction,  and, 
if  there  were  not,  I  should  be  ready  to  come  to  such  a  decision 
independently  of  authority. 

Applying  this  view  of  the  statute  to  the  state  of  things  in  this 
case,  it  is  clear  that  these  securities  were  not  deposited  to  become 
the  property  of  the  winner  of  the  event  on  which  the  wager  was 
made.  The  case  stands,  then,  that  the  shares  were  deposited  as 
security,  and  it  is  proved  that  there  is  nothing  due  upon  the 
security.  There  is,  therefore,  nothing  left  to  be  done  except  to 
order  that  they  shall  be  given  up,  or,  if  they  cannot  be  given  up, 
to  direct  that  their  value  should  be  paid,  which  I  think  might 
equally  be  done  at  law  or  in  equity  in  such  a  case.  The 
judgment  was  therefore  right,  and  should  be  affirmed. 

Appeal  dismissed. 

Solicitor  for  plaintiff:  Theodore  AlUngham. 
Solicitors  for  defendants  :  Last  <&  Sons. 

A.  M. 
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[IN  THE  COURT  OF  APPEAL.] 
BOWER  V,  HETT. 

Banhruptcy— Assets— Execution  —  Money  joaid  under  an  Execution— -Money 
paid  to  avoid  Sale— Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  11, 
suh-s,  2. 

The  provision  in  s.  11,  sub-s.  2,  of  the  Bankruptcy  Act,  1890,  by  which 
the  trustee  is  entitled,  as  against  the  execution  creditor,  to  money  paid 
under  an  execution  in  order  to  avoid  sale,  does  not  apply  to  money  paid 
after  execution  issued  in  order  to  prevent  seizure,  and  the  execution 
creditor  is  entitled  to  such  money  as  against  the  trustee. 

Appeal  from  the  judgment  of  a  Divisional  Court  (Lord  Russell 
of  KiUowen  C.J.  and  Charles  J,). 

The  facts,  which  are  more  fully  stated  in  the  report  of  the  case 
in  the  Court  below  (1),  were  briefly  as  follows  :  -r- 

The  plaintiff  had  recovered  a  judgment  for  231.  15s.  8d.  in  the 
county  court,  and  a  warrant  of  execution  had  been  issued  on 
the  judgment  to  the  defendant  as  high  bailiff  of  that  court. 
On  October  1,  1894,  the  defendant  went  to  the  shop  of  the 
judgment  debtor  and  seized  goods  there  under  the  warrant.  An 
arrangement  was  entered  into  between  them  under  which  the 
judgment  debtor  gave  to  the  defendant  a  letter  acknowledging 
that  he  was  in  possession  of  the  goods,  and  giving  him  liberty  to 
enter  upon  the  premises  as  and  when  he  might  think  proper, 
and  the  defendant  went  out  of  possession.  On  October  2  the 
judgment  debtor  absconded.  His  shopman  afterwards  locked  up 
the  premises  and  gave  the  key  of  them  to  the  defendant.  On 
October  3  the  judgment  debtor's  father  went  to  the  defendant, 
and  promised  that,  if  the  defendant  would  give  up  the  key  of  the 
premises,  he  would  on  the  next  day  pay  the  amount  of  the 
judgment  debt.  On  October  4  the  father  accordingly  paid  the 
amount  of  the  judgment  debt  to  the  defendant.  On  October  15 
the  judgment  debtor  presented  a  bankruptcy  petition,  of  which 
notice  was  on  October  16  given  to  the  defendant.  A  receiving 
order  was  subsequently  made  against  the  judgment  debtor  and 

(1)  Ante,  p.  51. 
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C.  A.  he  was  adjudged  bankrupt.  The  defendant  paid  over  the  money 
1895  paid  to  him  as  before  mentioned  to  the  official  receiver.  The 
Bower  plaintiff  thereupon  brought  an  action  in  the  county  court  against 
H^TT,  defendant  to  recover  the  same.    The  county  court  judge 

gave  judgment  for  the  defendant.    On  appeal  to  the  Divisional 

Court  they  reversed  his  decision.  (1) 

Boddy  Q.C.,  for  the  defendant.  The  money  in  question  was 
money  paid  under  an  execution  in  order  to  avoid  sale  within  the 
meaning  of  sub-s.  2  of  s.  11  of  the  Bankruptcy  Act,  1890.  The 
bailiff  had  undoubtedly  seized  the  goods  of  the  j  udgment  debtor  on 
October  1,  and  it  is  contended  that  by  virtue  of  the  arrangement 
between  himself  and  the  judgment  debtor  he  must  be  treated  as 
continuing  in  possession  all  along.  At  any  rate,  when  he  had 
possession  of  the  key  of  the  premises  in  which  the  goods  were, 
and  so  had  the  control  of  them,  he  must  be  considered  as  having 
retaken  possession.  If  so,  he  would  have  been  in  a  position  to 
sell  the  goods  under  the  execution.  Assuming  that  the  bailiff 
cannot  be  considered  as  being  in  possession  of  the  goods  when 
the  money  was  paid,  it  is  contended  that  the  words  "under  an 
execution  "  do  not  necessarily  involve  that  the  goods  must  be  in 
the  sheriff* s  possession.  They  only  mean  by  virtue  or  in  con- 
sequence of  process  of  execution  having  been  issued  " ;  and  money 
is  none  the  less  paid  to  avoid  sale  because  it  is  paid  to  avoid 
the  necessary  preliminary  to  a  sale — namely,  seizure.  Unless 
this  money  was  paid  under  the  execution  the  plaintiff  would 
have  no  title  to  it.  It  cannot  be  material  under  the  section 
whether  the  money  paid  to  avoid  sale  is  the  judgment  debtor's 
or  another's,  for  the  bailiff  cannot  possibly  know  whether  the 

(1)  Bankruptcy  Act,  1890,  s.  11,  ruptcy  petition  having  been  presented 
sub-s.  2  :  "  Where,  under  an  execution  against  or  by  the  debtor,  and  a  re- 
in respect  of  a  judgment  for  a  sum  ceiving  order  is  made  against  the 
exceeding  twenty  pounds,  the  goods  debtor  thereon,  or  on  any  other  peti- 
of  a  debtor  are  sold  or  money  is  paid  tion  of  which  the  sheriff  has  notice, 
in  order  to  avoid  sale,  the  sheriff  shall  the  sheriff  shall  pay  the  balance  to 
deduct  his  costs  of  the  execution  from  the  ofiScial  receiver,  or,  as  the  case 
the  proceeds  of  sale  or  the  money  may  be,  to  the  trustee,  who  shall  be 
paid,  and  retain  the  balance  for  four-  entitled  to  retain  the  same  as  against 
teen  days ;  and,  if  within  that  time  the  execution  creditor." 
notice  is  served  on  him  of  a  bank- 
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money  is  the  judgment  debtor's  money  or  not.    [He  cited  In  re  C.A. 

Pearson.  (1)]  1895 

Montague  Lush,  and  Sidney  Clarice,  for  the  plaintiff,  were  not  bower 

called  upon.  jj^^^ 

Lord  Eshek  M.K.  In  this  case  there  was  a  seizure  of  goods 
by  the  bailiff ;  but  he  went  out  of  possession  under  an  arrange- 
ment with  the  judgment  debtor  that  he  might  at  any  time  come 
in  again  and  retake  possession  of  the  goods.  He  was  therefore 
out  of  possession.  If  he  had  come  in  again  and  retaken  posses- 
sion, the  debtor  could  have  raised  no  objection ;  but  he  never 
did  so.  After  he  had  gone  out  of  possession,  the  debtor's  servant 
handed  him  the  key  of  the  premises ;  but  he  never  did  retake 
possession  of  the  goods.  That  being  the  state  of  things,  when  he 
is  not  in  possession,  and  therefore  not  in  a  position  to  sell  the 
goods, the  debtor's  father  offers,  if  he  will  not  seize  the  goods  again, 
to  pay  him  the  amount  of  the  judgment  debt;  and,  accordingly, 
the  next  day  he  does  pay  it  to  him.  That  payment  was  made 
by  the  father  to  the  defendant,  in  order  that  the  money  so  paid 
might  be  handed  over  to  the  plaintiff,  the  judgment  creditor, 
for  at  that  time  there  was  no  question  of  a  bankruptcy.  The 
defendant  must  be  considered  to  have  taken  the  money  so  paid 
upon  the  terms  on  which  it  was  paid ;  that  is  to  say,  as  money 
received  for  the  use  of  the  plaintiff,  the  j  udgment  creditor  ;  and 
unless,  upon  the  subsequent  bankruptcy  of  the  judgment  debtor, 
the  case  is  brought  within  the  terms  of  the  2nd  sub-section  of 
s.  11  of  the  Bankruptcy  Act,  1890,  the  defendant  is  not  freed 
from  his  obligation  to  hand  over  the  money  to  the  plaintiff.  The 
Divisional  Court  have  held,  in  the  first  place,  that  the  money  so 
paid  was  not  paid  under  an  execution.  I  do  not  think  that  it 
can  be  said  to  have  been  paid  under  an  execution  when  there 
was  no  execution  in  at  the  time.  Again,  the  Divisional  Court 
have  held  that,  supposing  that  the  money  could  be  said  to  have 
been  paid  under  an  execution,  the  other  conditions  of  the  sub- 
section were  not  fulfilled,  because  the  money  was  not  paid  to 
avoid  sale.  It  appears  to  me  that  the  view  which  they  took 
was  correct,  and  that  the  debtor's  father  paid  the  money,  not  to 

(1)  3  Morrell,  187. 
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C.A.  avoid  sale,  but  to  prevent  the  bailiff  from  seizing  the  goods 
1895  again.  I  therefore  agree  with  the  Divisional  Court  in  thinking 
Bower  that  the  case  is  not  brought  within  the  sub-section,  and  therefore 
Hett.  defendant  is  not  relieved  from  the  obligation  to  pay  the 

money  to  the  plaintiff.    For  these  reasons,  I  think  the  judgment 

of  the  Divisional  Court  should  be  affirmed. 

Kay  L.J.  I  am  of  the  same  opinion.  The  question  is  whether 
the  conditions  of  sub-s.  2  of  s.  11  of  the  Bankruptcy  Act,  1890, 
have  been  fulfilled.  To  bring  this  case  within  the  sub-section, 
the  money  in  question  must  have  been  paid  under  an  execution 
and  to  avoid  sale.  I  do  not  think  that  it  can  be  said  to  have 
been  paid  under  an  execution,  because  there  was  no  existing 
execution  at  the  time  when  it  was  paid.  At  that  time  the 
bailiff  had  gone  out  of  possession,  and  had  not  retaken  posses- 
sion of  the  goods.  He  had,  it  is  true,  the  key  of  the  premises, 
and  there  was  an  agreement  between  him  and  the  judgment 
debtor  that  he  might  at  any  time  retake  possession,  but  he  had 
not  in  fact  retaken  possession.  How  it  is  possible  under  those 
circumstances  to  say  that  he  was  in  possession  I  cannot  see. 
Therefore,  it  seems  to  me  clear  that  there  was  no  existing  execu- 
tion when  this  money  was  paid.  It  seems  to  follow  almost  as 
of  course  that  the  money  was  not  paid  to  avoid  sale,  because 
the  section  appears  to  contemplate  a  case  where  the  sheriff  or 
bailiff  is  in  possession  and  preparing  to  sell,  and  the  money  is 
paid  to  avoid  such  sale.  Here  the  bailiff,  not  being  in  possession, 
was  not  in  a  position  to  sell,  and  no  sale  was  possible  until  he 
had  retaken  possession,  I  therefore  agree  that  the  case  is  not 
within  the  sub-section.  I  wish  to  reserve  my  opinion  on  the 
third  point  decided  in  the  Divisional  Court,  which  I  do  not 
think  it  necessary  for  the  purposes  of  this  case  to  decide,  namely, 
whether,  in  a  case  where  money  is  paid  to  avoid  sale,  it  must, 
in  order  to  bring  the  case  within  the  sub-section,  be  the  money 
of  the  judgment  debtor. 

A.  L.  Smith  L.J.  I  am  of  the  same  opinion.  In  order  to 
justify  the  bailiff  in  paying  over  this  money  to  the  trustee  in 
bankruptcy,  the  case  must  be  brought  within  the  terms  of  sub-s.  2 
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of  s.  11  of  the  Bankruptcy  Act,  1890.    That  sub-section  deals  G.A. 

with  a  case  where,  under  an  execution  upon  a  judgment  for  an  1895 

amount  exceeding  20Z.,  goods  of  a  debtor  are  sold  or  money  is  bower 

paid  to  avoid  sale.    The  money  paid  by  the  judgment  debtor's  j^^^^^ 
father  in  this  case  was  not,  in  my  opinion,  paid  under  an  execu-  ^  L^s^thL.j. 
tion  in  order  to  avoid  sale,  within  the  meaning  of  the  sub- 
section, for  at  the  time  when  it  was  paid  the  bailiff  was  not  in 
possession,  and  -there  was  no  existing  execution,  and  he  was  not 
in  a  position  to  sell.                                   ^^^^^^  dismissed. 

Solicitors  for  plaintiff:  Oldman,  Clahhurn  <&  Co,,  for  C,  E, 
GresJiam,  Hull, 

Solicitors  for  defendant :  Collyer-Bristow,  Bussell,  Hill  &  Co., 
for  Laverack  dt  Son,  EulL 

  E.  L. 

[IN  THE  COUKT  OF  APPEAL.]  ,  C.  A. 

ATTORNEY-GENERAL  v.  JACOBS  SMITH.  „^  ^^f^ 

May  9,  14,  15. 

Revenue — Account  Duty — Marriage  Settlement  of  Widow — Children  of  First 
Marriage — Consideration  of  Marriage — Voluntary  Disposition — Volunteers 
— Customs  and  Inland  Revenue  Acts,  1881  (44  &  45  Vict.  c.  12),  s.  38 ; 
1889  (52  <fc  53  Vict.  c.  7),  s.  11. 

By  s.  38  of  the  Customs  and  Inland  Revenue  Act,  1881,  account  duty- 
is  made  payable  on  certain  property  including  by  sub-s.  2  (a)  any  pro- 
perty "taken  under  a  voluntary  disposition  made  by  any  person  dying 
after  June  1,  1881,  purporting  to  operate  as  an  immediate  gift  inter 
vivos,  whether  by  way  of  transfer,  delivery,  declaration  of  trust,  or  other- 
wise, which  shall  not  have  been  bona  fide  made  three  months  before  the 
death  of  the  deceased,"  and  including  by  sub-s.  2  (c)  any  property  "  pass- 
ing under  any  past  or  future  voluntary  settlement  made  by  any  person 
dying  on  or  after  such  day,"  by  deed  or  other  instrument  not  taking 
effect  as  a  will,  whereby  an  interest  in  such  property  for  life  is  reserved  to 
the  settlor.  By  sect.  11  of  the  Customs  and  Inland  Revenue  Act,  1889, 
the  above-mentioned  period  of  three  months  is  altered  to  twelve  months, 
and  the  expression  "  voluntary  settlement "  is  made  to  include  any  trust' 
"  in  favour  of  a  volunteer,"  whether  the  instrument  effecting  the  settle- 
ment was  made  for  value  or  not  as  between  the  settlor  and  any  other 
person. 

By  the  settlement  made  on  the  second  marriage  of  a  widow  it  was  pro- 
vided that  out  of  19,500  fully  paid-up  shares  which  she  was  entitled  to 
have  allotted  to  her,  1000  should  be  allotted  to  each  of  her  four  adult  sons 
by  the  former  marriage,  and  the  remaining  15,500  to  trustees,  as  to  3200 
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upon  trust  for  her  two  infant  sons  and  two  married  daughters  by  her 
former  marriage,  and  as  to  the  remaining  12,300  upon  trust  to  pay  a 
life  annuity  to  her  husband,  and,  subject  thereto,  to  pay  the  income  to  the 
settlor  for  life,  and  hold  the  fund  after  her  death,  in  trust  for  the  children 
of  the  former  marriage  as  she  should  appoint.  The  marriage  was  solem- 
nized, and  the  shares  duly  allotted.  The  settlor  died  within  twelve  months 
after  the  settlement,  having  exercised  by  will  her  power  of  appointment 
in  favour  of  the  children  of  the  former  marriage : — 

Held  (reversing  the  decision  of  the  Divisional  Court),  that  account 
duty  was  payable,  for  the  children  of  the  wife  by  her  first  husband  were 
without  the  consideration  of  the  marriage ;  that  with  regard  to  the  shares 
in  which  the  settlor  took  no  life  interest,  the  disposition  in  favour  of  such 
children  was  therefore  a  "  voluntary  disposition "  within  the  meaning  of 
sub-s.  2  (a),  though  contained  in  a  marriage  settlement ;  and  that  with 
regard  to  the  shares  in  which  the  settlor  took  a  life  interest  the  children 
of  the  first  marriage  took  under  a  trust  "  in  favour  of  a  volunteer." 

Newstead  v.  Searles  (1  Atk.  265)  is  to  be  understood  as  explained  by 
Lord  Selborne  in  Machie  v.  Herhertson  (9  App.  Cas.  303)  and  De  Mestre  v. 
West  ([1891]  A.  C.  264). 

Appeal  by  the  Crown  from  a  decision  of  the  Divisional  Court 
(Wright  and  Collins  JJ.).  (1) 

By  a  settlement  dated  March  18,  1890,  previous  to  and  in 
contemplation  of  the  marriage  of  Anne  Smith,  widow,  with 
G.  E.  Jacobs  Smith,  it  was  agreed  that  out  of  19,500  fully 
paid-up  lOZ.  shares  which  Mrs.  Smith  would  be  entitled  to  have 
allotted  to  her  in  a  company  about  to  be  formed,  15,500  should 
be  allotted  to  two  trustees  named  in  the  settlement,  and  1000 
shares  each  to  the  four  adult  sons  of  Mrs.  Smith.  Of  the  15,500 
shares  1000  were  to  be  held  for  an  infant  son  of  Mrs.  Smith, 
1000  for  another  infant  son,  and  600  each  for  her  two  married 
daughters  and  their  issue.  The  remaining  12,300  shares  were  to 
be  held  in  trust  to  pay  lOOOZ.  a  year  to  the  husband  for  life,  and 
subject  thereto  the  income  was  to  be  paid  to  Mrs.  Smith  for  her 
separate  use  without  power  of  anticipation.  With  regard  to  the 
capital  a  general  power  of  appointment  was  given  her  as  to 
25,000Z.,  and  a  special  power  of  appointment  of  the  residue  among 
her  eight  children. 

By  a  deed  of  even  date  some  property  of  the  intended  hus- 
band was  settled  in  favour  of  himself  and  the  wife  and  the 
children  of  their  marriage. 

(1)  [1895]  1  Q.  B.  472. 
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The  marriage  was  duly  solemnized.  The  company  was  formed  C.  A. 
in  June,  1890,  and  the  15,500  fully  paid-up  shares  were  duly  1895 
allotted  in  manner  mentioned  in  the  settlement.  Attorney- 

On  xiugust  2,  1890,  the  wife  died,  having  exercised  in  favour  (General 
of  her  eight  children  both  the  powers  of  appoiatment  given  to  Jacobs 
her  by  the  settlement. 

The  question  in  dispute  was  whether  account  duty  under  the 
Customs  and  Inland  Eevenue  Act,  1881  (44  &  45  Yict.  c.  12, 
s.  38,  sub-s.  1,  sub-s.  2  {a)  (c) ),  and  the  Customs  and  Inland 
Eevenue  Act,  1889  (52  &  53  Yict.  c.  7,  s.  11),  was  payable  (1.) 
by  the  adult  sons  on  the  1000  shares  each  allotted  to  them ; 
(2.)  by  the  trustees  on  the  value  of  the  15,500  shares  allotted  to 
them,  after  deducting  the  25,000Z.  on  which  probate  duty  was 
paid  as  part  of  the  settlor's  estate,  and  deducting  the  amount 
invested  to  secure  the  annuity  of  lOOOZ.  during  the  life  of  the 
husband. 

The  Divisional  Court  decided  that  account  duty  was  not  pay- 
able on  any  of  the  above  descriptions  of  property.  (1) 

Sir  B.  T.  Beid,  A.-G.,  and  Vaughan  Eawlcins,  for  the  Crown. 
Account  duty  is  payable  on  the  4000  shares  given  to  the  adult 
sons,  and  on  the  3200  shares  settled  in  trust  for  the  infant 
sons  and  married  daughters  under  44  &  45  Yict.  c.  12,  s.  38, 
sub-s.  2  (a),  they  being  immediate  gifts  under  a  voluntary  dis- 
position made  less  than  twelve  months  before  the  death  of  the 
deceased.  And  it  is  also  payable  on  the  12,300  shares  forming 
the  wife's  trust  fund  under  sub-s.  2  (c)  ;  they  being  the  subject 
of  a  voluntary  settlement  whereby  a  life  interest  is  reserved  to 
the  donor. 

The  real  question  in  both  these  cases  is  whether  the  children 
of  the  settlor  by  her  former  marriage  were  volunteers  within  the 
meaning  of  the  Act.  The  respondents  rely  on  Newstead  v. 
Searles  (2),  which  was  considered  by  Lord  Selborne  in  Machie  v. 
Herlertson,  (3)  In  that  case  a  settlement  by  a  widow,  who  was 
about  to  marry  again,  in  favour  of  the  children  of  her  former  mar- 
riage, was  upheld  against  subsequent  mortgagees  on  the  ground 

(1)  [1895]  1  Q.  B.  472.  (2)  1  Atk.  265. 

(3)  9  App.  Cas.  303. 
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C.  A.  that  a  provision  for  the  children  of  the  former  marriage  was  not 

1895  voluntary  or  fraudulent  under  the  statute  27  Eliz.  c.  4.  But 

Attorney-  that  authority  is  only  binding  in  cases  under  that  statute,  and 

General  j^^^  never  been  held  to  decide  that  children  of  a  former  marriage 

Jacobs  are  within  the  consideration  of  a  settlement  on  a  second  mar- 
Smith. 

riage.  The  cases  under  the  Statute  of  Elizabeth  have  been 
decided  on  special  grounds,  and  the  Courts  have  been  anxious  to 
prevent  injustice  being  done  by  that  statute.  But  in  dealing 
with  cases  under  the  Kevenue  Acts  the  word  "  volunteer  "  must 
be  construed  according  to  its  ordinary  meaning  of  a  person  who 
has  given  no  consideration :  Johnson  v.  Legard  (1) ;  Clayton  v. 
Wilton  (2);  Sutton  v.  Chetwynd  (3);  Price  v.  Jenkins  (4);  Be 
Mestre  v.  West  (5) ;  In  re  Cameron  and  Wells  (6) ;  Gale  v.  Gale  (7) ; 
Eeajp  V.  Tonge.  (8) 

Jelf,  Q.C.,  and  MicJclem,  for  the  defendants.  The  children  of  the 
settlor's  former  marriage  were  not  volunteers  within  the  meaning 
of  s.  38  of  the  Kevenue  Act,  1881.  There  is  no  definition  of 
volunteers  in  the  Act,  and  the  word  must  be  taken  as  it  was 
construed  in  Courts  of  Equity  when  the  Act  was  passed.  Neiv- 
stead  V.  Searles  (9)  has  always  been  acted  upon,  and  it  has  been 
considered  as  taking  children  of  a  former  marriage  out  of  the 
category  of  volunteers.  It  is  not  correct  to  say  that  all  are 
volunteers  who  do  not  give  consideration  for  the  settlement ;  for 
the  children  of  an  impending  marriage  give  no  consideration, 
and  yet  they  are  within  the  consideration  of  the  settlement, 
and  can  enforce  it.  So  the  interest  of  the  children  of  a  former 
marriage  forms  part  of  the  bargain  under  which  a  widow  or 
widower  makes  a  settlement  on  a  second  marriage.  The  Crown 
is  obliged  to  admit  that  they  are  not  volunteers  in  one  sense, 
and,  if  so,  there  is  no  reason  for  holding  them  to  be  volunteers 
under  the  Act.  In  Clarice  v.  Wright  (10)  Newstead  v.  Searles  (9) 
was  followed,  and  also  in  Gale  v.  Gale.  (7)    Mx  parte  Marsh  (11) 


(1)  6  M.  &  S.  60;  3  Madd.  283;  (6)  37  Ch.  D.  32. 
T.  &  E.  281.                                                  (7)  6  Ch.  D.  144. 

(2)  6  M.  &  S.  67,  n.  (8)  9  Hare,  90,  104. 

(3)  3  Mer.  249.  (9)  1  Atk.  265. 

(4)  4  Ch.  D.  483.  (10)  6  H.  &  N.  849. 

(5)  [1891]  A.  C.  264.  (11)  1  Atk.  158. 
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carries  out  the  principle  of  Newstead  v.  Searles  (1),  that  the  C.  a. 
children  of  the  wife's  former  marriage  were  not  volunteers.  1895 


[LiNDLEY  L.J.  They  took  as  appointees  of  the  wife,  who  was  attorney- 
within  the  marriage  consideration.]  General 

In  Roclc  Y.Dade  (2)  the  same  principle  as  mNexvstead  v.  Searles  (1) 
was  acted  on.  In  Goiton  v.  King  (3)  an  ante-nuptial  settlement 
by  a  wife  on  her  children  by  a  former  marriage  is  treated  as  not 
voluntary.  In  Clarke  v.  Wright  (4)  the  Exchequer  Chamber 
held  children  of  the  wife  by  a  former  marriage  not  to  be  volun- 
teers, and  in  Gale  v.  Gale  (5)  an  executory  settlement  was 
enforced  by  the  Court  at  their  suit.  The  observations  of  Lord 
Selborne  in  Machie  v.  Herhertson  (6)  and  De  Mestre  v.  West  (7) 
were  extrajudicial  dicta,  and  Gale  v.  Gale  (5)  was  not  brought  to 
Lord  Selborne's  notice.  In  the  first  of  those  two  cases  the 
decision  was  in  favour  of  the  children  of  the  first  marriage ;  the 
other  was  an  attempt  to  extend  the  doctrine  of  Newstead  v. 
Searles  (1)  to  illegitimate  children. 

Vaughan  Hawkins,  in  reply.  Gale  v.  Gale  (5)  went  further 
than  any  former  case,  and  looking  at  the  other  cases  on  the  sub- 
ject, it  is  of  doubtful  authority.  The  question  here  is  whether 
the  principle  established  or  supposed  to  be  established  by  New- 
stead V.  Searles  (1)  is  to  be  applied  in  construing  a  revenue  Act. 
It  is  an  Act  of  the  United  Kingdom,  and  should  be  interpreted 
in  such  a  way  as  to  produce  uniformity  on  the  two  sides  of  the 
border :  Saltoun  v.  Advocate-General.  (8) 

LiNDLEY  L.J.  The  question  before  us  is  whether,  upon  the 
true  construction  of  the  Customs  and  Inland  Kevenue  Act,  1881, 
s.  38,  as  amended  by  the  Customs  and  Inland  Kevenue  Act, 
1889,  what  is  called  account  duty  is  payable  in  respect  of  the 
shares  which  are  the  subject  of  the  marriage  settlement  of 
March  18,  1890.  I  shall  not  enter  into  the  details  of  that  settle- 
ment ;  it  is  enough  to  say  that  4000  shares  are  given  to  sons  of 
the  lady  making  the  settlement,  and  the  rest  are  given  to  trustees 

(1)  1  Atk.  265.  (4)  6  H.  &  N.  849. 

(2)  May  on  Fraudulent  Convey-  (5)  6  Ch.  D.  144. 
ances,  Appendix  13.  (6)  9  App.  Gas.  303. 

(3)  2  P.  Wms.  358,  674.  (7)  [1891]  A.  C.  264. 

(8)  3  Macq.  659,  671,  678. 
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as  to  1000  upon  trust  for  an  infant  son  of  hers ;  another  1000 
upon  trust  for  another  infant  son ;  600  were  to  be  settled  upon 
Attoeney-  a  daughter  and  her  issue ;  600  upon  another  daughter  and  her 
General  igg^^^  These  7200  shares  are  not  made  subject  to  any  preceding 
life  estate,  and  I  shall  treat  them  for  the  present  purpose  as 
one  fund.  The  residue  of  the  shares  are  to  be  held  in  trust  to 
pay  an  annuity  to  the  husband,  and  subject  thereto  the  income 
is  given  to  the  settlor  for  life,  and  after  her  death  the  capital  is 
to  go  as  to  a  certain  sum  as  she  shall  appoint,  and  as  to  the 
residue  among  her  children  by  her  former  marriage  as  she  shall 
appoint.  The  settlor  having  died  within  twelve  months  after  the 
settlement,  the  question  is  whether  account  duty  is  payable  or 
not  by  the  children  of  the  first  marriage,  on  both  or  either  of  the 
two  classes  of  property. 

As  to  the  property  given  to  the  children  of  the  first  marriage, 
without  the  intervention  of  a  previous  life  estate,  account  duty 
is  claimed  under  the  Act  of  1881,  s.  38,  on  the  ground  that  the 
property  is  "  taken  under  a  voluntary  disposition  made  by  any 
person  so  dying  [i.e.,  on  or  after  June  1,  1881],  purporting  to 
operate  as  an  immediate  gift  inter  vivos,  whether  by  way  of 
transfer,  delivery,  declaration  of  trust,  or  otherwise,  which  shall 
not  have  been  bona  fide  made  three  months  before  the  death  of 
the  deceased."  This  period  of  three  months  was  extended  to 
twelve  by  the  Act  of  1889. 

I  do  not  see  on  what  principle  we  can  say  that  the  first 
class  of  shares  were  not  the  subject  of  such  a  voluntary  dispo- 
sition as  is  mentioned  in  the  clause  I  have  read.  The  respond- 
ent's counsel  have  contended  that  "  voluntary  disposition  " 
means  a  voluntary  settlement  or  voluntary  instrument,  but  it 
strikes  me  that  the  word  disposition  is  used  in  a  large  sense ; 
and  whether  the  disposition,  if  voluntary,  is  contained  in  a 
marriage  settlement,  and  whether  it  is  or  is  not  mixed  up  with 
any  other  disposition,  appears  to  me  immaterial.  The  first  class 
of  shares  are  taken  under  a  voluntary  disposition,  by  way  of 
gift  to  the  children  of  the  first  marriage. 

I  confess  I  do  not  quite  follow  what  appears  to  have  been  the 
difficulty  of  the  learned  judges  in  the  Court  below  on  this  point. 
Wright  J.  says :  "  That  question  arises,  in  the  first  place,  on  the 
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two  items  of  4000  shares  and  3200  shares.  In  respect  of  this  the 
marriage  settlement  did  not,  in  my  judgment,  purport  to  operate 
an  immediate  gift  inter  vivos,  whether  by  way  of  transfer, 


as 


delivery,  declaration  of  trust,  or  otherwise,'  because  it  was,  as  I 
read  it,  a  mere  ordinary  settlement  giving  a  life  estate  to  the 
intended  wife,  and  in  the  events  which  have  happened  to  par- 
ticular persons."  The  learned  judge  appears  to  treat  the  whole 
-as  subject  to  the  life  estate  of  the  wife,  in  which  case  it  would 
not  come  under  sub-s.  2  (a)  of  s.  38,  but  under  sub-s.  2  (c).  I  can 
only  regard  the  disposition  of  those  shares  as  a  disposition  of  them 
by  way  of  voluntary  gift. 

We  now  come  to  the  bulk  of  the  property,  in  which  a  life 
interest  is  given  to  the  wife.  This  does  not  come  within  sub-s.  (a), 
because  the  gift  is  not  immediate,  but  within  sub-s.  (c).  That 
sub-section  makes  subject  to  the  duty  "  Any  property  passing 
under  any  past  or  future  voluntary  settlement  made  by  any 
person  dying  on  or  after  such  day,  by  deed  or  any  other  instru- 
ment not  taking  effect  as  a  will,  whereby  an  interest  in  such 
property  for  life,  or  any  other  period  determinable  by  reference 
to  death,  is  reserved  either  expressly  or  by  implication  to  the 
settlor,  or  whereby  the  settlor  may  have  reserved  to  himself  the 
right  by  the  exercise  of  any  power,  to  restore  to  himself  or  to 
reclaim  the  absolute  interest  in  such  property."  The  important 
words  there  are  "  any  past  or  future  voluntary  settlement."  If 
the  case  had  stood  there  probably  the  property  would  not  have 
come  within  the  sub-section  on  the  ground  that  the  settlement 
was  not  a  voluntary  one.  To  meet  the  difficulty  arising  from 
those  words  it  is  provided  by  the  Act  of  1889  that  "  the 
description  of  property  marked  (e)  shall  be  construed  as  if  the 
expression  *  voluntary  settlement '  included  any  trust,  whether 
expressed  in  writing  or  otherwise,  in  favour  of  a  volunteer ;  and, 
if  contained  in  a  deed  or  other  instrument  effecting  the  settle- 
ment, whether  such  deed  or  other  instrument  was  made  for 
valuable  consideration  or  not  as  between  the  settlor  and  any 
other  person."  So  that  now  what  is  hit  at  is  not  merely  volun- 
tary settlements,  but  dispositions  in  favour  of  volunteers  contained 
in  settlements  which  are  not  voluntary. 

Then  arises  the  question  what  is  meant  by  a  volunteer.  Upon 
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that  point  we  have  had  cases  cited  to  us  covering  the  last  half 
century;  but  no  precise  definition  of  the  term  has  ever  been 
given.    The  cases  cited  were  cases  in  which  the  point  arose 
between  persons  claiming  under  settlements  and  persons  claiming 
under  the  Statute  27  Eliz.  c.  4.    It  is  said  that  anybody  who 
can  take  under  a  settlement  without  being  overridden  by  a 
subsequent  purchaser  for  value  is  not  a  volunteer,  and  that  inas- 
much as  Netvstead  v.  Searles  (1)  and  some  other  cases  shew  that 
the  children  of  the  first  marriage  of  a  lady  who  makes  a  settle- 
ment upon  them,  are  not  volunteers  so  as  to  be  overridden  by 
subsequent  purchasers  for  value,  they  are  not  volunteers  at  alL 
We  have  attended  to  the  numerous  authorities  cited,  and  we 
have  considered  what  effect  is  to  be  given  to  them,  and  I  say 
at  once  that  nothing  which  will  fall  from  me  is  intended  to 
throw  the  slightest  doubt  upon  the  propriety  of  the  decision  in 
Netvstead  v.  Searles  (1)  or  any  of  the  other  cases  which  have  been- 
decided  upon  the  question  of  the  true  construction  of  the  Statute 
of  27  Eliz.  c.  4.    That  statute  we  all  know  was  so  worded  as  tO' 
give  rise  to  difficulties,  and  it  was  held  very  early  that  all 
voluntary  settlements,  however  bona  fide,  were  null  and  void  as 
against  purchasers  for  value  even  with  notice  of  those  voluntary 
settlements.    How  the  Courts  came  to  that  conclusion,  which 
seems  startling,  we  need  not  investigate.    The  only  use  of  those 
cases  on  the  present  occasion  is  to  throw  light  upon  the  meaning 
of  the  term  "  volunteer."     I  have  listened  to  the  arguments 
upon  them,  and  I  do  not  think  it  is  easy  to  deduce  from  them; 
any  one  general  proposition  which  would  be  consistent  with  the 
whole  of  them.     Some  of  the  decisions  are  very  difficult  to- 
reconcile  with  each  other,  some  of  them,  indeed,  are  to  my  mind 
irreconcilable ;  but  there  is  one  feature  which  appears  to  me 
to  be  common  to  the  whole  of  them,  namely,  that  the  considera- 
tion of  marriage  extends  only  to  the  husband  and  wife  and  the 
children  of  that  marriage,  and  that  all  other  persons  whether  they 
are  children  of  a  former  marriage  or  children  of  a  subsequent 
marriage,  or  whether  they  are  brothers,  or  whether  they  are 
illegitimate  children,  or  whether  they  are  strangers  altogether^ 
are  volunteers  in  some  sense.    But  there  are  cases,  of  which 

(1)  1  Atk.  265. 
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marriage  may  not  be  volunteers  in  such  a  sense  that  the  limita-  1895 

tion  to  them  is  necessarily  invalid  in  favour  of  a  purchaser  for  attokney- 

value  under  the  Statute  of  27  Eliz.  c.  4.    I  do  not  think  you  General 

can  read  Newstead  v.  Searles  (1)  or  any  other  case  as  going  the  Jacobs 

Smith. 

whole  length  of  saying  that  those  persons  to  whom  I  have  1 — ' 
alluded  are  not  volunteers.  They  are  volunteers,  but  not  liable  ^^'^'^^^^ 
to  be  defeated  under  the  Statute  of  27  Eliz.  c.  4.  The  Ee venue 
Act  with  which  we  are  now  dealing  has  nothing  to  do  with 
that  question.  What  we  have  to  do  now  is  to  construe  an  Act 
of  Parliament  passed  for  the  whole  of  the  United  Kingdom 
and  to  say  whether  the  respondents  are  volunteers  hit  by  that 
Act.  This  question  cannot  be  decided  by  Newstead  v.  Searles  (1), 
Oale  V.  Gale  (2),  Clarke  v.  Wright  (3),  and  other  cases  of  that 
<3lass.  The  case  which  goes  furthest  is  Gale  v.  Gale  (2),  because 
all  the  other  cases  which  have  been  referred  to,  and  which  I  will 
■run  over  shortly  in  a  moment,  were  cases  in  which  the  question 
was  discussed  solely  with  reference  to  the  Statute  of  27  Eliz., 
but  Gale  v.  Gale  (2)  was  not.  In  Gale  v.  Gale  (2),  Fry  J.,  as  he 
then  was,  held  that  the  children  of  a  lady  by  her  first  marriage, 
who  were  volunteers,  and  he  treats  them  so,  could  nevertheless 
enforce  a  covenant  contained  in  that  marriage  settlement  against 
persons  claiming  under  the  will  of  the  settlor.  He  in  effect 
said :  "  Although  you  are  volunteers  yet,  having  regard  to  the 
'decision  in  Newstead  v.  Searles  (1),  you  are  volunteers  of  an  ex- 
ceptional kind,  you  are  volunteers  in  favour  of  whom  the  Court 
.  will  execute  an  imperfect  gift."  Whether  he  went  too  far  in 
that  respect  I  do  not  know.  I  must  say  I  feel  great  difficulty  in 
following  him,  and  he  certainly  went  far  beyond  Newstead  v. 
Searles  (1)  which  only  decided  that  such  persons,  taking  under 
the  settlement  there  in  question  to  which  I  will  presently  refer 
jnore  particularly,  were  not  to  be  overridden  under  the  Statute 
27  Eliz.  by  a  subsequent  conveyance  to  a  purchaser. 

I  shall  not  dwell  at  any  length  on  these  cases.  I  will  merely 
state  very  shortly  that  with  reference  to  the  statute  of  27  Eliz. 
strangers  taking  under  a  settlement  have  been  held  not  protected 

(1)  1  Atk.  265.  (2)  6  Ch.  D.  Ii4. 

(3)  6  H.  &  N.  849. 
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and  to  be  volunteers  and  to  be  overridden  by  a  sale :  Suttop^  v» 
Chetwynd,  (1)  The  settlor's  brother  was  held  to  be  in  the  same- 
position  :  Johnson  v.  Legard.  (2)  The  husband's  children  by  a 
former  marriage  were  held  to  be  in  a  similar  position :  Price  v» 
JenJcins  (3)  and  In  re  Cameron  and  Wells.  (4)  The  existing 
illegitimate  children  of  the  husband  and  wife  were  held  not  to 
be  protected  :  Be  Mestre  v.  West.  (5)  On  the  other  hand,  the- 
wife's  children  or  grandchildren  of  a  former  marriage  were  held- 
not  to  be  volunteers  for  that  purpose  in  Neivstead  v.  Searles  (6} 
and  Gale  v.  Gale.  (7) 

Now  the  ratio  decidendi  of  Newstead  v.  Searles  (6)  has  been 
discussed  from  various  points  of  view  ever  since  I  knew  anything 
of  this  branch  of  the  law.  It  is  impossible  to  read  Lord  Hard- 
wicke's  decision  without  seeing  that  he  laid  considerable  stress 
upon  what  he  called  reciprocal  considerations.  And  what  he 
meant  was  put  into  more  explicit  language  by  Hall  Y.C.  in 
Price  V.  JenMns  (8),  and  afterwards  by  Lord  Selborne  in  the 
House  of  Lords  in  Machie  v.  Herbertson  (9)  and  in  the  Privy 
Council  in  Be  Mestre  v.  West.  (5)  I  am  disposed  to  think  that 
the  true  view  of  Neivstead  v.  Searles  (6)  is  that  which  is  there 
pointed  out — namely,  that,  although  the  children  by  the  first 
marriage  were  volunteers,  a  gift  to  them  would  not  be  defeated 
by  a  conveyance  to  a  purchaser  when  the  gift  to  them  was  so 
mixed  up  with  a  gift  to  non-volunteers  as  to  be  incapable  of 
being  separately  held  invalid.  That  I  believe  to  be  the  true 
solution.  Be  that  as  it  may,  I  do  not  think  that  there  is  any 
case,  certainly  not  the  case  in  the  Exchequer  Chamber  of  Clarke 
V.  Wright  (10),  which  is  adverse  to  the  children  of  the  first 
marriage  being  volunteers. 

We  must  look  at  this  matter,  I  think,  apart  from  all  techni- 
calities. We  have  to  construe  an  enactment  relating  to  volun- 
teers in  an  Act  applicable  to  the  whole  of  the  United  Kingdom. 
The  whole  question  we  have  to  consider  is,  what  is  a  volunteer  ? 
Having  regard  to  the  general  understanding  of  what  is  meant 

(1)  3  Mer.  249.  (6)  1  Atk.  265. 

(2)  3  Madd.  283 ;  6  M.  &  S.  60.  (7)  6  Ch.  D.  144. 

(3)  4  Ch.  D.  483.  (8)  4  Ch.  D.  483,  488. 

(4)  37  Ch.  D.  32.  (9)  9  App.  Cas.  303. 

(5)  [1891]  A.  C.  264.  (10)  6  H.  &  N.  849. 
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by  that  expression,  I  am  of  opinion  that  these  children  are  C.A. 
volunteers  and  are  liable  to  this  duty.  1895 


Lopes  L.J.    This  is  a  matter  with  regard  to  voluntary  settle- 
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ments  and  volunteers  with  which  I  need  scarcely  say  I  am  not  Jacobs 

Sbiith. 

so  familiar  as  my  learned  brethren  and  I  shall  content  myself 
with  expressing  very  shortly  the  conclusion  at  which  I  have 
arrived.  The  question  to  be  decided  is  this:  whether  the 
children  of  Mrs.  Smith  by  a  former  husband  are  volunteers 
within  the  meaning  of  the  Kevenue  Acts  of  1881  and  1889.  The 
question,  as  was  observed  by  the  learned  counsel  for  the  respon- 
dents, is  almost  academic — as  the  Estate  Duty  Act  of  last  year 
has  superseded  the  sections  with  which  we  are  now  dealing,  and 
nothing  in  that  later  Act  turns  on  the  expression* "  volunteer." 

The  conclusion  I  have  arrived  at  is  that  the  consideration  of 
marriage  only  covers  the  husband  and  wife,  and  the  issue  of  that 
particular  marriage  in  respect  of  which  the  consideration  passes, 
and  does  not  extend  to  any  one  else.  So  that  in  effect  all  but 
the  husband  and  wife  in  question  and  their  issue  are  volunteers. 

In  order  to  determine  the  meaning  of  the  word  "  volunteers  " 
many  cases  have  been  cited  to  us,  particularly  the  case  of  Newstead 
V.  Searles.  (1)  Now  that  case,  it  is  to  be  observed,  was  a  deci- 
sion in  respect  of  the  statute  of  the  27  Eliz.  c.  4.  And  another 
case  upon  which  great  reliance  was  placed  by  the  respondents 
(Clarke  v.  Wright  (2) )  was  again  a  decision  upon  that  statute. 
Certainly  I  should  have  great  difficulty  indeed  in  getting  over 
the  effect  of  those  decisions  if  it  had  not  been  for  what  was  said 
by  Lord  Selborne  in  two  cases  to  which  reference  has  been  made, 
namely,  Mackie  v.  Herhertson  (3)  in  the  House  of  Lords  and 
De  Mestre  v.  West  (4)  in  the  Privy  Council.  It  appears  to  me 
that  Lord  Selborne  in  those  two  cases  has  given  a  satisfactory 
explanation  of  the  decision  in  Newstead  v.  Searles,  (1)  He 
accounts  for  it  by  saying  that  in  that  case  the  limitations  in 
favour  of  the  children  of  the  former  marriage  and  the  children 
of  the  second  marriage  were  so  complicated  and  mixed  up,  and 
they  were  so  much  dealt  with  together  as  a  class,  that  it  was 

(1)  1  Atk.  265.  (3)  9  App.  Cas.  303. 

(2)  6  H.  &  N.  849.  (4)  [1891]  A.  C.  264. 
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impossible  to  give  effect  to  the  limitations  in  favour  of  the  one 
without  giving  effect  to  the  limitations  in  favour  of  the  other. 
I  felt  at  one  time  that  these  remarks  might  be  said  to  be  mere 
dicta,  but  when  I  come  to  look  carefully  at  the  judgments  of 
Lord  Hardwicke  in  Newstead  v.  Searles  (1)  I  find  expressions  by 
him  which  to  my  mind  give  colour  to  the  explanation  put  upon 
that  case  by  Lord  Selborne.  I  think,  therefore,  that  the  difficulty 
arising  from  the  decision  in  Newstead  v.  Searles  (1)  and  other 
cases,  especially  Clarice  v.  Wright  (2),  is  removed. 

Another  case  was  cited  to  us  upon  which  much  reliance  was 
placed — the  decision  of  Fry  J.,  in  Gale  v.  Gale  (3) — and  it 
appeared  to  me  to  be  the  strongest  case  that  the  respondents 
had  to  rely  upon.  But  when  that  case  is  carefully  analyzed,  it 
appears  to  me  that  it  does  not  in  any  way  prevent  our  putting 
the  construction  we  propose  to  put  upon  the  word  "  volunteer," 
for  I  find  in  that  case  that  Fry  J.  says  that  these  children  are 
volunteers,  but  that  they  come  within  the  exception  in  favour  of 
volunteers,  and,  although  volunteers,  are  entitled  on  the  ground 
of  that  exception  to  enforce  performance  of  the  covenant  con- 
tained in  the  marriage  settlement  against  persons  claiming 
under  the  will  of  the  settlor. 

In  the  result,  therefore,  I  have  arrived  at  the  conclusion  that 
the  Crown  is  entitled  to  succeed,  and  that  this  appeal  ought  to 
be  allowed. 


Kay  L.J.  The  question  that  we  have  to  determine  is  what 
is  the  meaning  of  the  words  "voluntary  disposition"  in  the 
Eevenue  Act  of  1881,  and  the  word  "  volunteer  "  in  the  Eevenue 
Act  of  1889.  That  question  depends  upon  what  was  the  accepted 
meaning  of  those  words  at  law  and  in  equity  at  the  time  those 
statutes  respectively  were  passed. 

The  claim  in  this  case  is  for  account  duty  under  the  Eevenue 
Act  of  1881  upon  provisions  made  in  an  ante-nuptial  marriage 
settlement  in  favour  of  the  children  of  the  lady  by  a  former 
marriage.  The  first  question  is  whether  limitations  made  directly 
in  favour  of  the  children  of  the  former  marriage,  without  the 

(1)  1  Atk.  265.  (2)  6  H.  &  N.  8i9. 
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interposition  of  a  previous  life  estate,  come  within  s.  38,  sub-s.  2,      C.  A. 
of  the  Act  of  1881.    They  do  not  come  within  s.  38,  sub-s.  2  (c),  1895 
or  the  section  in  the  Act  of  1889  explaining  it,  because  that  is  Attorney- 
confined  to  the  case  of  a  settlement  in  which  there  is  a  previous  ^'^^^^^^ 
life  interest  given,  and  these  provisions  were  given  directly  to  ^^^^^^ 

the  children  of  the  former  marriage.    It  was  argued  by  Mr.  Jelf   

and  Mr.  Micklem,  chiefly  by  Mr.  Micklem,  that  they  do  not 
come  within  s.  38,  sub-s.  2  (a),  because  these  dispositions,  being 
contained  in  an  ante-nuptial  marriage  settlement,  which  of  course 
was  a  settlement  for  ample  value  as  between  husband  and  wife, 
cannot  be  considered  voluntary  dispositions.  I  confess  I  am 
quite  unable  to  follow  that  argument.  Sub-s.  2  (c)  applies  to 
voluntary  settlements  in  which  there  was  a  previous  life  interest 
given  to  one  of  the  settlors.  Sub-s.  2  (a)  applies  to  any 
"voluntary  disposition"  whatever,  not  saying  whether  it  is  in 
a  settlement  or  not,  but  it  includes  a  voluntary  disposition  in 
a  settlement  in  which  there  is  no  previous  life  interest  given, 
because  it  contemplates  that  a  voluntary  disposition  may  be 
made  amongst  other  things  by  a  declaration  of  trust,  and  as  it 
does  not  say  by  a  verbal  declaration  of  trust  only,  it  must  be 
taken  to  mean  a  declaration  of  trust  whether  verbal  or  contained 
in  a  settlement.  Here  we  have  distinctly  a  declaration  of  trust 
in  the  settlement,  which  settlement  as  between  the  settlors  was 
for  valuable  consideration ;  but  the  provisions  which  I  am  now 
considering  being  in  favour  of  the  children  of  the  lady  by  a 
former  marriage  clearly  did  not  come  within  the  marriage  con- 
sideration. The  disposition  in  their  favour  was  therefore  a 
voluntary  disposition. 

The  other  question  arises  under  a  limitation  after  a  previous 
life  interest  to  the  settlors  or  one  of  them  in  favour  of  the  children 
of  the  lady  by  a  former  marriage.  Are  they  or  are  they  not 
"  volunteers  "  ? 

Now,  what  in  the  ordinary  course  of  things  the  marriage  con- 
sideration covers  has  been  decided  again  and  again.  It  covers 
prima  facie  the  husband  and  the  wife  and  the  issue  of  that 
marriage,  and  any  limitation  in  favour  of  any  one  of  those 
persons  comes  within  the  marriage  consideration.  That  is  to 
say  they  are  all  treated  for  every  purpose  of  the  settlement  as 
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though  a  consideration  moved  from  each  one  of  them.  But  it 
has  often  been  decided  that  prima  facie  persons  to  whom  pro- 
perty is  limited  directly  or  by  way  of  remainder  in  an  ante- 
nuptial settlement  other  than  the  husband,  the  wife,  and  the 
issue  of  the  marriage,  are  not  within  the  marriage  considera- 
tion, and  although  the  limitation  to  them  is  in  a  settlement 
which  as  between  the  settlors  is  made  for  the  most  valuable 
consideration  imaginable,  that  of  marriage,  they  nevertheless 
for  some  purposes,  if  not  for  all  purposes,  are  to  be  treated  as 
volunteers.  Undoubtedly  prima  facie  that  would  apply  to 
children  of  either  of  the  settlors  by  a  former  marriage,  and  the 
course  of  the  decisions  shews  that  it  would  certainly  apply  to 
children  of  the  husband  by  a  former  marriage.  But  it  is  said 
that  there  is  an  exception  in  the  case  of  children  of  the  wife 
or  intended  wife  by  a  former  marriage,  and  that  if  they  are 
included  in  the  settlement  they  are  not  volunteers :  Newstead 
V.  Searles,  (1)  Judges  have  remarked  upon  that  as  being  a 
very  extraordinary  exception,  and  have  doubted  it  and  felt  great 
difficulty  in  ascertaining  the  reason  of  it.  But  we  now  have 
an  authoritative  explanation  of  the  decision  in  Newstead  v. 
Searles  (1)  by  one  of  the  greatest  masters  of  equity  who  have 
ever  lived  in  our  time,  if  not  in  any  time,  the  late  Lord  Selborne, 
who  after  a  careful  consideration  of  all  the  authorities  came  to 
the  conclusion  to  which  I  am  going  to  refer. 

In  the  first  place,  I  observe  that  in  JSfeivstead  v.  Searles  (1) 
we  find  that  Lord  Hardwicke,  in  dealing  with  the  question 
whether  the  children  of  the  lady  in  that  case  by  a  former 
marriage  were  persons  in  whose  favour  the  settlement  could  be 
enforced  or  not,  says  this  :  The  children  of  the  first  marriage  " 
— he  means  the  first  marriage  of  the  lady — "  stand  in*  the  very 
same  plight  and  condition  as  the  issue  would  have  done,  if  there 
had  been  any,  of  the  second  marriage  " — the  marriage  in  con- 
templation of  which  the  settlement  was  made — "  and  even  are 
provided  for  before  them.  Supposing  there  had  been  issue  of 
the  second  marriage,  and  they  had  brought  their  bill  to  carry 
these  articles  into  execution,  upon  a  decree  in  their  favour, 
would  not  the  children  of  the  first  marriage  have  been  equally 

(1)  1  Atk.  265. 
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entitled  to  a  benefit  from  the  decree  ?  "  I  do  not  lose  sight  of  C.  A. 
the  fact  that  in  the  other  part  of  the  judgment  he  treats  the  1895 
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children  of  the  first  marriage  as  not  being  volunteers,  and  uses  Attorney- 
language  which  would  seem  to  imply  that  the  settlement,  even  ^^eneral 
as  far  as  they  were  concerned,  could  not  be  treated  as  a  voluntary  ^^^^ 
settlement,  but  he  gives  what  I  have  just  read  as  one  of  the 
reasons  for  his  decision.  When  that  decision  came  to  be  con- 
sidered in  the  House  of  Lords  by  Lord  Selborne  in  the  case  of 
MacMe  v.  Herhertson  (1),  he  says  (p.  336) :  "  I  do  not  think  that 
I  need  make  any  further  observation  upon  the  case" — that  is 
another  case  he  had  been  referring  to — "  beyond  this,  that  if  any 
English  authorities  were  fit  to  be  regarded  in  a  question  of  this 
kind  as  to  what  is  and  what  is  not  within  the  considerations  of 
the  contract,  the  cases  of  Newstead  v.  Searles  (2)  and  Clayton  v. 
Wilton  (3)  would  be  very  much  to  the  purpose.  Newstead  v. 
Searles  (2)  was  a  case  of  this  kind — there  was  a  marriage  con- 
tract, and  there  was  a  gift  in  remainder  to  the  existing  children 
of  a  former  marriage,  subject  to  letting  in  those  who  might 
afterwards  be  born  of  the  intended  marriage ;  and  when  they 
came  into  existence  the  state  of  things  would  be  such  as  we  have 
here.  Upon  those  circumstances  Lord  Hardwicke,  a  very  great 
judge,  entertained  no  doubt  that  the  considerations  of  the  con- 
tract included  the  earlier  children,  because  their  interests  and 
those  of  the  children  of  the  marriage  which  afterwards  took 
place  were  so  dealt  with,  that  the  stipulations  for  those  children 
who  were  within  the  marriage  consideration  were  made  depen- 
dent upon  the  agreement  that  the  others  should  take  as  they 
did.  The  children  within  the  consideration  were  to  take  upon 
certain  terms,  and  without  giving  them  either  more  or  less 
than  that  which  the  contract  gave  them,  it  was  impossible  to 
disappoint  the  others.  Exactly  the  same  was  the  principle 
of  the  case  of  Clayton  v.  Wilton  (3),  though  the  form  in  which 
the  question  was  raised  was  different,  because  it  was  a  limitation 
by  way  of  remainder  occurring  after  a  gift  to  male  issue  who 
were  within  the  consideration  of  marriage,  and  before  another 
gift  to  female  issue  in  the  like  situation."    That  is  a  construction 

(1)  9  App.  Cas.  303.  (2)  1  Atk.  265. 

(3)  3  Madd.  302. 
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0.  A.      of  the  decision  of  Lord  Hardwicke  in  Neivstead  v.  Searles  (1) 
1895      which  makes  it  perfectly  consistent  with  all  the  other  cases  on 
Attorney-  the  subject  of  volunteers  in  a  marriage  settlement.  According 
General        that,  the  children  of  the  wife  by  a  former  marriage  were 
Smith^     volunteers,  but  because  their  interests  were  so  complicated  and 

  mixed  up  with  the  interests  of  the  possible  issue  of  the  marriage 

then  contemplated  that  they  could  not  well  be  separated,  they 
were  treated  as  persons  who  were  entitled  to  come  to  the  Court 
to  have  the  articles  of  settlement  enforced,  and  were  treated  as 
being  brought  in  that  way  within  the  marriage  consideration  or 
at  least  entitled  to  have  the  benefit  of  it,  because  otherwise  the 
settlement  would  be  or  might  be  defeated,  even  as  to  the 
children  of  the  contemplated  marriage,  who  were  undoubtedly 
within  the  marriage  consideration. 

The  point  had  previously  come  before  Hall  V.-C.  in  Priee  v. 
Jenkins  (2),  and  he  had  taken  the  same  view  of  Newstead  v. 
Searles  (1),  and  given  a  similar  explanation.  In  1891,  in  the 
case  of  De  Mestre  v.  West  (3)  in  the  Privy  Council,  Lord  Selborne 
again  had  to  consider  the  case  of  Newstead  v.  Searles.  (1)  In  the 
meantime  the  point  had  come  before  me  in  the  case  of  In  re 
Cameron  and  Wells  (4),  and  I  had  the  presumption  to  say  that 
the  explanation  given  by  Lord  Selborne  was  a  very  ingenious 
one,  but  that  I  could  not  quite  reconcile  it  with  all  the  language 
used  by  Lord  Hardwicke  in  Newstead  v.  Searles,  (1)  Lord 
Selborne,  in  De  Mestre  v.  West  (3),  referred  to  Priee  v.  Jenkins  (2) 
and  to  In  re  Cameron  and  Wells  (4),  in  which  it  was  attempted 
to  extend  the  supposed  doctrine  of  Newstead  v.  Searles  (1)  to  the 
children  of  the  husband  by  a  former  marriage,  and  I  declined  to 
«arry  it  any  further.  He  then  says  this  :  [The  Lord  Justice  here 
read  Lord  Selborne's  judgment  from  the  foot  of  p.  267  to  the 
elose  of  the  paragraph  ending  on  p.  270]  and  he  then  proceeds 
to  shew  that  there  was  not  enough  in  the  case  before  the  Court 
to  bring  it  within  Newstead  v.  Searles  (1)  as  thus  understood. 

We  have,  then,  two  authoritative  explanations  of  the  real 
grounds  of  Newstead  v.  Searles  (1),  given  by  no  less  an  authority 
than  Lord  Selborne,  after  it  had  been  canvassed  in  the  inter- 

(1)  1  Atk.  265.  (3)  [1891]  A.  C.  26L 

(2)  4  Ch.  D.  483.  (4)  37  Ch.  D. 
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mediate  cases  to  which  reference  was  made,  and  I  cannot  for  a 
moment  doubt  that  if  the  question  what  was  the  meaning  of  and 
what  was  in  fact  the  decision  in  Newstead  v.  Searles  (1)  should 
now  come  before  the  House  of  Lords,  they  would  follow  the  view 
expressed  by  Lord  Selborne  in  MacJcie  v.  Eerbertson  (2),  and 
repeated  by  him  in  De  Mestre  v.  West.  (3)  If  so,  it  would  be 
idle  for  this  Court  to  hold  that  Lord  Hardwicke  did  not  mean 
that  which  Lord  Selborne  says  that  he  meant,  that  the  decision 
was  not  upon  the  ground  on  which  Lord  Selborne  puts  it,  but 
that  it  was  a  decision  that  children  of  the  wife  by  a  former 
marriage  come  within  the  marriage  consideration  of  a  settlement 
made  upon  a  subsequent  marriage.  If  so,  this  case  is  completely 
determined,  because  at  the  time  these  revenue  Acts  were  passed 
the  children  of  the  former  marriage  of  the  intended  wife  were 
not  within  the  marriage  consideration  of  the  settlement  then  to 
be  made,  but  were  volunteers,  which  is  the  word  used  in  the 
second  Act  explaining  sub-s.  2  (c)  in  the  first  Actj  and  are  liable 
to  duty  in  respect  of  the  property  in  which  they  took  a  rever- 
sionary interest ;  and  as  to  the  property  of  which  there  was  an 
immediate  gift  to  them,  the  disposition  in  their  favour  by  the 
settlement  was  a  voluntary  disposition  within  the  meaning  of 
sub-s.  2  (a)  of  the  first  Act. 

Apj)eal  allowed. 

Solicitor  for  appellant :  Solicitor  of  Inland  Revenue, 
Solicitors  for  respondent :  Tarnj,  Sherlock,  &  King,  for  Blyth^ 
Norwich, 
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HOWOKTH  V.  SUTCLIFFE. 


Practice — Costs — Action  of  Tort — Question  of  Title — County  Court,  Jurisdic^ 
tion  of— County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  ss.  56,  60,  116. 

Tlie  plaintiff  sued  in  the  High  Court  for  damage  to  his  reversion  by 
reason  of  the  defendant's  interference  with  the  flow  of  water  through  a 
pipe  under  the  defendant's  land  to  which  the  plaintiff  claimed  to  be 
entitled  in  respect  of  his  premises.  The  defendant  by  his  defence  refused 
to  admit  the  plaintiff's  title  to  the  easement  claimed,  pleaded  leave  and 
licence  from  the  plaintiff's  tenant,  and,  while  denying  liability,  brought 
40s.  into  court.  The  plaintiff  took  the  40s.  out  of  court  in  satisfaction 
of  his  claim.  The  yearly  value  of  the  premises  in  respect  of  which  the 
easement  was  claimed  exceeded  50Z. :— -  , 

Held,  that  the  action  could  not  have  been  commenced  in  the  county 
court,  because  a  question  of  title  to  a  hereditament  arose  which  that 
Court  had  no  jurisdiction  to  try;  and  that,  therefore,  the  plaintiff, 
although  he  had  recovered  less  than  10?.  in  an  action  of  tort,  was  entitled 
to  his  costs  of  the  action,  notwithstanding  the  provisions  of  the  County 
Courts  Act,  1888,  s.  116. 

Appeal  from  an  order  of  Pollock  B. 
The  facts  were  as  follows : — 

In  an  action  brought  in  the  High  Court  the  plaintiff  in  his 
statement  of  claim  alleged  that  he  was  owner  in  fee  simple  of 
a  mill  and  public-house  at  Todmorden,  in  the  county  of  York, 
which  were  in  the  occupation  of  his  tenants,  and  was  also  the 
owner  of  a  pipe  running  in  part  through  land  of  the  defendant 
and  under  a  building  of  the  defendant,  and  was  entitled  to  the 
flow  aiid  the  exclusive  use  and  benefit  of  a  stream  of  water 
conveyed  along  the  said  pipe  to  his  premises,  for  the  use  in 
succession  of  the  tenants  and  occupiers  of  the  public-house  and 
of  the  tenants  and  occupiers  of  the  mill ;  that  the  defendant  in 
the  year  1878  secretly  and  wrongfully  broke  and  stopped  the 
said  pipe,  and  diverted  the  water  conveyed  along  the  same,  and 
in  the  year  1882  secretly  and  wrongfully  made  a  further  break 
in  the  pipe,  and  further  diverted  the  water  conveyed  along  the 
same  at  another  point;  that  the  defendant  had  continued  to 


'2  Q.  B. 


QUEEN'S  BENCH  DIVISION. 


359 


divert  the  water  as  aforesaid  ;  and  that  the  plaintiff's  reversion  O.A. 
in  his  premises  was  thereby  damaged ;  and  the  plaintiff  claimed  1895 
damages  and  an  injunction.  Howorth 

The  defendant  in  his  statement  of  defence  refused  to  admit  sdtcliffe. 
the  plaintiff's  title  to  the  premises  mentioned  in  the  statement 
of  claim  and  to  the  pipe  and  flow  of  water  therein  mentioned. 
He  further  alleged  that  in  1882,  by  arrangement  with  one  Barra- 
clough,  who  was  then  the  occupier  and  lessee  of  the  public-house, 
he  diverted  water  from  the  pipe  to  supply  his  stable,  but  that 
that  diversion  was  discontinued  in  1894  during  the  continuance 
of  Barraclough's  lease,  and  that  he  never  had  since  then  any 
intention  of  renewing  such  supply  ;  and,  save  as  aforesaid,  he 
denied  the  commission  by  him  of  the  acts  complained  of.  He 
also,  while  denying  liability,  brought  into  court  40s.,  and  said 
that  that  sum  was  sufficient  to  satisfy  the  plaintiff's  claim. 

The  plaintiff  took  the  40s.  out  of  court  in  satisfaction  of  his 
claim,  and  then  applied  to  a  master  to  tax  his  costs  of  the  action. 
The  master  declined  to  do  so  on  the  ground  that  the  plaintiff 
had  recovered  less  than  lOZ.  in  an  action  of  tort  which  could 
have  been  commenced  in  the  county  court.  On  appeal  to  the 
judge  at  chambers,  he  affirmed  the  decision  of  the  master,  but 
gave  leave  to  appeal.  It  was  admitted  that  the  yearly  value  of 
the  hereditaments  in  respect  of  which  the  easement  was  claimed 
exceeded  50Z.  (1) 

(1)  County  Courts  Act,  1888,  s.  56  :  or  slander,  or  for  seduction,  or  breacli 

^"  All  personal  actions  where  the  debt,  of  promise  of  marriage." 

demand,  or  damage  claimed  is  not  Sect.  60:   "A  judge  shall  have 

more  than  fifty  pounds,  whether  on  jurisdiction  to  try  any  action  in  which 

balance  of  account  or  otherwise,  may  the  title  to  any  corporeal  or  incor- 

be  commenced  in  the  court;  and  all  pqreal  hereditaments  shall  come  in 

such  actions  shall  be  heard  and  deter-  question  where  neither  the  value  of 

mined  in  a  summary  way  according  the  lands,  tenements,  or  heredita- 

to  the  provisions  of  this  Act :  Pro-  ments  in  dispute,  nor  the  rent  payable 

vided  always  that,  except  as  in  this  in  respect  thereof,  shall  exceed  the 

Act  provided,  the  Court  shall  not  have  sum  of  fifty  pounds  by  the  year,  or 

cognizance  of  any  action  of  ejectment,  in  case  of  an  easement  or  licence, 

or  in  which  the  title  to  any  corporeal  where  neither  the  value  nor  reserved 

or  incorporeal  hereditaments,  or  to  rent  of  the  lands,  tenements,  or  here- 

any  toll,  fair,  market,  or  franchise  ditaments  in  respect  of  which  the 

shall  be  in  question,  or  for  any  libel  easement  or  licence  is  claimed,  or  on, 
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C.  A,         Scott  FoXf  for  the  plaintiff.    This  was  not  an  action  which 
1895      could  ha^e  been  commenced  in  the  county  court,  because  a 
HowoBTH    question  of  title  to  hereditaments  was  necessarily  involved, 
SuTciipFE.  which  under  ss.  56  and  60  of  the  County  Courts  Act,  1888,  the 
county  court  would  have  had  no  jurisdiction,  to  try.    This  is  not 
like  an  action  of  trespass  in  which  mere  possession  may  support 
the  action,  and  no  question  of  title  may  be  involved.  The 
plaintiff  must  at  the  trial  have  proved  his  title  to  the  easement 
claimed  over  the  defendant's  land,  which  the  defendant  had  put 
in  issue. 

[He  cited  Williams  v.  Jones  (!)  and  HawMns  v.  Butter,  (2)  ] 

C.  A,  Bussell,  for  the  defendant.  The  action  could  have  been 
commenced  in  the  county  court.  The  question  whether  the 
title  to  hereditaments  is  involved,  so  as  to  prevent  the  county 
court  from  having  jurisdiction,  does  not  depend  upon  the  allega- 
tions contained  in  the  pleadings.  It  is  not  sufficient  that  upon 
the  pleadings  a  question  of  title  may  possibly  arise.  The 
question  whether  the  county  court  has  jurisdiction  depends  upon 
the  question  whether  in  fact  a  dispute  as  to  the  title  arises.  The 
jurisdiction  of  the  county  court  is  not  ousted,  and  the  county 
court  judge  is  bound  to  proceed,  until  it  appears  on  the  evidence 
that  a  question  of  title  actually  arises  :  Latham  v.  Spedding  (3) ; 
Mountnoy  v.  Collier  (4) ;  In  re  Emery  v.  Barnett.  (5)    Here  it 


through,  over,  or  under  which  such  be  entitled  to  any  more  costs  than  he 
easement  or  licence  is  claimed,  shall  would  have  been  entitled  to  if  the 
exceed  the  sum  of  fifty  pounds  by  the  action  had  been  brought  in  a  county- 
year."  court:  unless  in  any  such  action, 
Sect.  116  :  "  With  respect  to  any  whether  founded  on  contract  or  on 
action  brought  in  the  High  Court  tort,  a  judge  of  the  High  Court  cer- 
which  could  have  been  commenced  in  tifies  that  there  was  sufficient  reason 
a  county  court,  the  following  provi-  for  bringing  the  action  in  that  court, 
sions  shall  apply  :— (2.)  If  in  an  action  or  unless  the  High  Court  or  a  judge 
founded  on  tort  the  plaintiff  shall  re-  thereof  at  chambers  shall  by  order 
cover  a  sum  less  than  ten  pounds,  he  allow  costs." 
shall  not  be  entitled  to  any  costs  of  (1)  15  L.  T.  248. 
the  action ;  and,  if  he  shall  recover  a  (2)  [1892J  1  Q.  B.  668. 
sum  of  ten  pounds  or  upwards,  but  (3)  17  Q.  B.  44.0. 
less  than  twenty  pounds,  he  shall  not  (4)  1  E.  &  B.  630. 

(5)  4  C.  B.  (N.S.)  423. 
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is  obvious  that  there  was  really  no  dispute  as  to  the  title,  because  0.  A. 

the  plaintiff  took  out  the  40s.  paid  into  Court.  1895 

[He  also  cited  Timothy  v.  Farmer,  (1)  ]  jioworth 

Cur.  adv.  vulL 

July  19.    Kay  L.J.  read  the  following  judgment : — 
The  master  in  this  case  declined  to  tax  the  plaintiff's  costs  of 
the  action  on  the  ground  that  the  action  was  for  a  tort,  and 
that  the  plaintiff  only  recovered  21.  damages.    Pollock  B.  has 
agreed  with  the  master,  but  gave  leave  to  appeal. 

If  the  action  was  improperly  brought  in  the  High  Court,  this 
decision  is  right.  It  was  an  action  by  one  who  claimed  to  be 
owner  in  fee  simple  of  a  mill  and  public-house  situate  at 
Todmorden,  in  the  county  of  York,  and  also  claimed  to  be  owner 
of  a  pipe  passing  through  the  defendant's  land,  and  to  be  entitled 
to  the  flow  of  water  through  it  exclusively.  The  alleged  tort 
was  that  the  defendant  had  diverted  the  water  from  this  pipe  in 
his  own  land.  It  was  argued  that  this  is  not  like  an  ordinary 
action  of  trespass  in  which  occupation  of  the  ^tenement  is  all 
that  need  be  proved,  the  title  not  coming  at  all  in  question. 
The  plaintiff  was  not  in  occupation.  His^tenant  was  ;  and  the 
plaintiff  sued  for  injury  to  his  reversion.  Unless  the  defendant 
admitted  it,  the  plaintiff,  it  was  argued,  would  be  obliged  to 
prove  his  title  to  the  pipe  and  flow  of  water  through  the 
defendant's  land.  In  fact,  the  defendant  by  his  pleading 
refused  to  admit  this ;  but  he  said  that  he  ha  d  diverted  the 
water  with  the  consent  of  the  occupier  of  the  public-house,  and 
that  such  diversion  had  since  been  discontinued  during  the  lease 
under  which  such  occupier  held,  and  he  never  intended  to  renew 
it ;  and  the  defendant,  denying  liability,  paid  into  court  40s. 
The  plaintiff  was  satisfied  with  this.  He  took  the  40s.  out  of 
court,  and  applied  to  have  his  costs  of  the  action  taxed. 
Keference  is  made  to  the  County  Courts  Act,  1888,  ss.  56,  60, 
116,  and  to  various  cases,  which  I  will  proceed  to  consider, 
premising  only  that  it  seems  to  me  important  to  put,  if  possible, 
such  a  construction  upon  the  Act  as  will  enable  a  plaintiff  to 
judge,  when  he  brings  his  action,  whether  he  should  bring  it  in 

(I)  7  C.  B.  814. 

Vol.  I[.  1895.  2  D  2 
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O.A.  the  High  Court  or  in  the  county  court.  Sect.  56  of  the  County 
1895  Courts  Act,  1888,  provides  that  actions  for  a  debt,  demand,  or 
HowoETH  damage  not  exceeding  601.  may  be  commenced  in  a  county  courts 
Stjtclifpe.  pj^ovided,  amongst  other  things,  the  title  to  any  corporeal  or 
kIjiTj  incorporeal  hereditaments  shall  not  be  in  question,  unless,  by 
s.  60,  the  annual  value  of  such  hereditaments  shall  not  be  more 
than  501.  a  year,  or,  in  the  case  of  an  easement,  the  value  of  the 
hereditaments  in  respect  of  which  or  over  which  the  easement  is 
claimed  shall  not  exceed  that  annual  sum.  Then  s.  116  provides 
that,  if  in  an  action  of  tort  brought  in  the  High  Court  which  could 
have  been  commenced  in  a  county  court  the  plaintiff  recovers  les& 
than  lOZ.,  he  is  not  to  have  any  costs,  unless,  amongst  other  things, 
the  High  Court  allows  costs.  In  Sewell  v.  Jones  (1)  the  action  was 
to  recover  damages  for  trespass.  A  motion  was  made  for  a  pro- 
hibition by  the  defendant  on  the  ground  that  the  land  on  which 
the  alleged  trespass  was  committed  belonged  to  him,  and  the 
rule  for  a  prohibition  was  made  absolute.  In  Latham  v.  Sped- 
ding  (2)  it  was  held  that  in  an  action  of  trespass  a  plea  of  not 
possessed  did  not  raise  a  question  of  title.  In  Mountnoy  v. 
Collier  (3)  a  tenant,  in  answer  to  an  action  for  use  and  occupa- 
tion, sought  to  prove  that  before  the  time  referred  to  his  land- 
lord's title  had  expired,  and  it  was  held  that  this  did  put  the 
plaintiff's  title  in  question.  In  In  re  Emery  v.  Barnett  (4),  in 
an  action  for  rent,  the  defendant  had  left  the  premises,  and  it 
was  held  that,  if  he  left  voluntarily,  no  question  of  title  was 
raised,  but  otherwise  if  he  was  ejected  by  title  paramount.  In 
Williams  v.  Jones  (5)  the  defendant,  in  answer  to  an  action  for 
removing  stone  from  the  plaintiff's  land,  set  up  an  inclosure  Act, 
by  which  he  alleged  the  stone  was  reserved  to  him.  This,  it 
was  held,  raised  a  question  of  title.  In  EaivJcins  v.  Butter  (6)  it 
was  held  that,  in  an  ordinary  action  for  trespass  where  possession 
only  need  be  proved  by  the  plaintiff,  his  title  does  not  come  in 
question ;  and  it  was  further  decided  that  the  easement  referred 
to  in  the  County  Courts  Act,  1888,  s.  60,  did  not  apply  to  a 
public  right  of  way,  but  only  to  an  easement  where  there  is  a 


(1)  19  L.  J.  (N.S.)  (Q.B.)  372. 

(2)  17  Q.  B.  440. 

(3)  1  E.  &  B.  630. 


(4)  4  C.  B.  (N.S.)  423. 

(5)  15  L.  T.  248. 

(6)  [1892]  1  Q.  B.  668. 


Kay  L.J. 
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dominant  and  servient  tenement  and  the  value  of  either  did  C.  A. 
not  exceed  50Z.  a  year.  1895 

If  this  were  a  simple  action  of  trespass  in  which  the  plaintiff  howorth 
need  only  allege  and  prove  possession,  his  title  would  not  come  g^^MFFE 
in  question,  even  if  the  defendant  pleaded  that  the  plaintiff  was 
not  possessed.  In  such  an  action  the  title  would  only  come  in 
question  if  the  defendant  set  up  a  title  in  himself  to  the  locus  in 
quo.  The  plaintiff  here  sues  for  injury  to  his  reversion ;  and 
the  defendant  sets  up  a  right  to  take  the  water  by  agreement 
with  a  former  tenant  of  the  plaintiff.  That  raises  at  once  the 
question  whether  such  agreement  was  binding  on  the  plaintiff — 
in  other  words,  whether  by  such  an  agreement  the  defendant 
acquired  a  title  against  him ;  and  this  is  clearly  a  question  of 
title,  which,  if  the  plaintiff  had  not  accepted  the  forty  shillings, 
must  have  been  decided  at  the  trial.  I  think,  therefore,  that  on 
these  pleadings  the  plaintiff's  title  was  put  in  question,  and  that 
the  case  could  not  be  tried  in  a  county  court,  and  that  the 
plaintiff  is  therefore  entitled  to  the  costs  of  the  action. 


A.  L.  Smith  L.J.  read  the  following  judgment : — 
The  question  is  whether  this  action,  which  has  been  brought  in 
the  High  Court,  could  within  the  meaning  of  s.  116  of  the  County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  have  been  commenced  in 
a  county  court ;  for,  if  it  could,  it  being  an  action  of  tort,  and 
the  plaintiff  having  recovered  only  40s.,  he  is  not  entitled  to  any 
costs ;  whereas,  if  the  action  could  not  have  been  commenced  in 
.  a  county  court,  the  plaintiff  is  entitled  to  costs  and  to  have  them 
taxed  against  the  defendant.  As  I  understand  the  Act  and 
the  cases  thereon,  the  law  as  to  whether  an  action  brought  in 
the  High  Court  could  have  been  commenced  in  a  county  court 
depends  upon  whether,  if  the  action  were  brought  and  tried  in  a 
county  court,  the  title  to  a  corporeal  or  incorporeal  hereditament 
exceeding  in  value  50?.  by  the  year  would  in  reality  come  in 
question.  If  it  would,  then  the  action  could  not  have  been 
commenced  in  a  county  court  within  the  meaning  of  the  section, 
for  by  ss.  56  and  60  the  county  court  would  have  no  juris- 
diction to  try  it.  It  is  agreed  that  in  this  case  the  value  of  the 
hereditaments  exceeded  50Z.  by  the  year  ;  but  it  was  argued  for 
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O.A.      the  defendant  that  no  title  to  any  hereditament  in  reality  came 
1895       in  question. 
HowoETH      It  has  been  held — and  in  this  I  agree — that  the  mere  assertion 
SuTCLiFPE.  plaintiff  of  title  to  a  hereditament  of  over  50Z.  in  value  by 

tTI,  t  ,  the  year  is  not  sufficient  to  shew  that  the  action  could  not  have 

..  L.  Smith  L  J . 


been  commenced  in  the  county  court ;  but,  in  order  to  shew  that 
the  plaintiff  could  not  sue  in  the  county  court,  he  must  establish 
the  fact  that  a  question  of  title  did  really  and  bona  fide  come  in 
issue ;  not  merely  that  the  defendant  had  so  pleaded  that  it 
possibly  might  do  so,  but  that  it  in  reality  must  do  so :  Latham 
V.  Spedding.  (1)    Now  the  plaintiff's  case  is  that,  at  the  time  of 
the  committing  by  the  defendant  of  the  wrongs  complained  of, 
the  plaintiff  was  owner  in  fee  of  a  mill  and  of  a  pipe  connected 
therewith  which  was  situated  under  the  defendant's  land,  and  as 
such  owner  was  entitled  to  the  exclusive  use  of  the  water  con- 
veyed by  that  pipe  to  his  mill  for  the  use  of  his  tenants,  and  that 
in  the  years  1878  and  1882  the  defendant  secretly  and  wrongfully 
bored  into  the  pipe  and  tapped  the  water  running  therein, 
whereby  the  plaintiff's  title  to  the  pipe  and  to  the  exclusive  use 
of  the  water  running  therein  has  been  interfered  with,  and  his 
reversion  in  the  mill  had  been  injured.    All  these  allegations 
are  put  in  issue  by  the  defendant ;  and  in  addition  he  sets  up  a 
leave  and  licence  by  the  plaintiff's  tenants  to  him  to  do  what  is 
complained  of,  and  he  also,  but  without  admitting  liability,  pays 
40s.  into  court.    The  question  is :  Could  the  plaintiff  succeed  in 
this  action  by  mere  proof  that  he  was,  when  the  wrongful  acts 
were  committed,  in  possession  of  the  mill  by  his  tenants  who 
were  then  enjoying  the  use  of  the  water?    If  such  proof  would 
suffice,  I  should  hold  again,  as  I  did  in  Eawhins  v.  Butter  (2), 
that  title  to  a  hereditament  did  not  come  into  question  within 
the  meaning  of  the  section.    But  would  it  suffice  ?    Suppose  the 
plaintiff  went  to  trial  merely  proving  that  he  was  in  possession 
of  the  mill  by  his  tenants,  who  were  enjoying  the  water,  how 
would  that  prove  that  the  pipe  under  the  defendant's  land  was 
the  plaintiff's  property,  and  that  the  defendant  was  in  the  wrong 
in  boring  into  the  pipe  which  was  upon  his  own  land  ?    It  would 
prove  nothing  of  the  kind ;  and,  in  my  judgment,  if  the  plaintiff 


(1)  17  Q.  B.  440. 


(2)  [1892]  1  Q.  B.  668. 
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proved  nothing  more  than  possession  of  the  mill,  he  ought  to  be      0.  A. 
non-suited.    It  should  be  observed  that  the  plaintiff  could  never  1895 
prove  that  he  or  his  tenants  were  in  possession  of  the  pipe,  for  Howorth 
this  was  under  the  defendant's  land,  and  not  in  his  possession  or  guTomppB 
that  of  his  tenants.  As  the  plaintiff  cannot  establish  his  case  by 
proving  a  mere  possessory  title,  I  am  of  opinion  that  he  must  go 
further,  and  prove  what  is  his  title  to  the  mill  and  the  pipe.  This 
being  disputed,  the  title  to  a  hereditament  within  the  meaning 
of  the  Act  must  come  in  question. 

It  is  true  that  the  plaintiff  has  taken  out  of  court  the  40s. 
paid  in  by  the  defendant,  with  a  traverse  of  the  plaintiff's  title, 
as  adequate  damages  for  the  loss  he  has  sustained  by  the 
alleged  wrongful  acts  of  the  defendant ;  but  how  does  this  make 
the  action  one  which  could  have  been  commenced  in  the  county 
court  ?  Had  it  been  tried  there,  the  county  court  would  have 
had  no  jurisdiction  to  try  even  whether  the  40s.  was  sufficient  or 
not,  for  this  never  could  have  been  ascertained  until  the  plaintiff's 
right  to  the  pipe  and  mill  had  been  tried  out.  Kay  L.J.  has 
gone  through  the  cases,  and  I  do  not  refer  to  them  again. 

In  my  judgment,  this  appeal  must  be  allowed  with  costs  here 
and  below ;  and  the  plaintiff  is  entitled  to  have  his  costs  taxed 
against  the  defendant. 

Appeal  allowed. 

Solicitors  for  plaintiff :  G,  Trenam,  for  Sager,  Todmorden. 
Solicitors  for  defendant :  Kirkman,  for  Eastwoods  &  Sutcliffes, 
Todmorden. 

E.  L. 
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CAFFIN  V,  ALDEIDGE. 

Shi'p — Charterj^arty — Cargo — Hiring  of  entire  Ca]pacity  of  Ship — Port — 

Deviation, 

By  cliarterparty,  which,  commenced  with  a  statement  that  the  ship 
was  of  a  dead  weight  capacity  of  125  tons,  it  was  agreed  between  the 
plaintiff  and  the  defendant,  the  shipowner,  that  the  ship  should  load  at 
Eotherhithe  from  the  plaintiff  "a  cargo  or  estimated  quantity  of  470 
quarters  of  wheat,"  and  proceed  with  it  to  Gosport  and  there  deliver  it. 
The  charterparty  contained  the  usual  exception  of  sea  perils.  It  was  also 
thereby  provided  that  the  ship  should  have  "  liberty  to  call  at  any  ports 
in  any  order."  Four  hundred  and  seventy  quarters  represent  102  tons. 
The  ship,  having  loaded  the  wheat,  proceeded  to  Millwall,  where  she  took 
on  board  from  another  shipper  some  wire  netting  for  carriage  to  Portsmouth 
Dockyard.  Eotherhithe  and  Millwall  are  both  in  the  port  of  London,  and 
Gosport  and  Portsmouth  Dockyard  are  both  in  the  port  of  Portsmouth. 
The  ship  proceeded  to  Portsmouth  Dockyard,  where  she  discharged  the 
netting,  and  was  crossing  the  harbour  to  Gosport  when  by  an  accident 
arising  from  sea  perils  she  sprung  a  leak,  whereby  the  wheat  was 
damaged.  The  plaintiff  claimed  that  the  ship  in  not  proceeding  direct  to 
Gosport  had  been  guilty  of  a  deviation  : — 

Meld,  that  the  liberty  "  to  call  at  any  ports  "  included  liberty  to  call  for 
the  purpose  of  loading  or  discharging  other  cargo  there,  for  that  the 
charterparty,  notwithstanding  the  use  of  the  term  "  cargo,"  did  not  amount 
to  a  hiring  of  the  full  carrying  capacity  of  the  ship;  and  further,  that  the 
term  "  ports  "  was  not  to  be  understood  in  a  technical  sense,  but  to  include 
any  usual  and  proper  loading  or  discharging  places,  even  though  within 
the  same  port ;  that  there  had  consequently  been  no  deviation,  and  that 
the  plaintiff  could  not  recover. 

Action  tried  before  Lord  Eussell  of  Killowen  C.J.  without 
a  jury. 

By  a  cliarterparty  dated  June  23,  1894,  which  was  headed 
with  the  words,  "  Dead  weight  capacity  125  tons,"  it  was  agreed 
between  the  defendant,  the  owner  of  the  ship  Alice  Little,  and 
the  plaintiff,  John  Caffin,  merchant,  that  the  ship  should  pro- 
ceed to  Eotherhithe  "  and  there  load  from  the  factors  of  the  said 
affreighter  a  cargo  or  estimated  quantity  of  470  qrs.  wheat  in 
sacks  ^  other  lawful  merchandise,"  and  being  so  loaded  should 
"  therewith  proceed  to  Gosport  (Royal  Clarence  Yard),"  and  there 
deliver  the  same  on  being  paid  freight  at  Is.  per  quarter. 


1895 
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The  charter  contained  the  usual  exception  of  sea  perils,  and  a  1895 
•clause  giving  the  ship  "liberty  to  call  at  any  ports."  The  CAFpm 
•charter  was  on  a  printed  form,  according  to  which  the  ship  was  ^ld^^qj 
to  load  "  a  full  and  complete  cargo  "  ;  but  the  words  "  full  and 
complete  "  were  struck  out  and  the  words  "  or  estimated  quantity 
of,  &c.,"  added  in  writing.  Four  hundred  and  seventy  quarters 
of  wheat  represent  102  tons.  The  ship,  having  loaded  the 
wheat  at  Kotherhithe  under  the  charter,  instead  of  proceeding 
straight  to  Gosport,  went  to  Mill  wall,  where  she  took  on  board 
from  another  shipper  ten  tons  of  wire  torpedo  netting  for  carriage 
to  Portsmouth  Dockyard.  Kotherhithe  and  Mill  wall  are  both  in 
the  port  of  London,  and  Gosport  and  Portsmouth  Dockyard  are 
both  in  the  port  of  Portsmouth.  With  this  cargo  on  board  the 
ship  proceeded  to  Portsmouth  Dockyard,  where  she  discharged 
the  netting.  She  then  proceeded  to  cross  the  harbour  to  Gos- 
port, when  she  accidentally  fouled  a  pile,  which  caused  her  to 
spring  a  leak,  whereby  the  wheat  was  damaged.  The  plaintiff 
then  brought  this  action  to  recover  damages  for  the  injury  to 
the  wheat,  claiming  that  the  ship,  in  not  proceeding  direct 
from  Kotherhithe  to  Gosport,  had  deviated  from  her  chartered 
voyage,  and  that  the  damage  had  occurred  in  the  course  of  such 
deviation. 


Cohen,  Q.C.,  and  Scrutton,  for  the  plaintiff.  The  "  liberty  to 
€all  at  any  ports  "  did  not  include  liberty  to  call  for  the  pur- 
pose of  loading  or  discharging  cargo,  for  under  the  terms  of 
~  this  charterparty  the  defendant  was  not  entitled  to  take  on 
board  any  other  shipper's  goods.  The  defendant  contracted  to 
load  a  "  cargo "  of  the  plaintiff's  wheat,  and  the  use  of  that 
term  imports  a  hiring  of  the  full  carrying  capacity  of  the  ship  : 
Kreugery.  Blanch  (1)  ;  Borrowman  v.  Drayton.  (2)  There  are, 
as  pointed  out  by  Mellish  L.J.  in  the  last  case,  many  reasons 
why  a  person  should  wish  to  have  the  entire  load  of  a  ship  in 
preference  to  part  of  the  load.  There  is  an  especial  reason  in 
the  case  of  wheat,  which  is  a  delicate  cargo  and  liable  to  be 
damaged  by  having  other  cargo  loaded  along  with  it.  Secondly, 
if  the  plaintiff  is  wrong  on  that  point,  still  the  liberty  to  call 
(1)  L.  E.  5  Ex.  179.  (2)  2  Ex.  D.  15. 


368 


QUEEN'S  BENCH  DIVISION. 


[1895] 


1895  was  only  a  liberty  to  call  at  other  ports — not  at  other  places  in 
Caffin     the  same  port,  which  was  the  case  here. 

LLDEiDGE.  ^^'^  P^'^^^'^'^ove  (F,  W.  BaiJces,  Q.G.,  and  B.  Aspinall  with 
him),  for  the  defendant.  The  contract  was  not  a  contract  for 
a  full  and  complete  cargo.  The  ship  was  intended  by  both 
parties  to  be  running  as  a  general  ship.  The  capacity  of  the^ 
ship  was  stated  to  be  125  tons,  and  the  wheat  only  represented 
102  tons ;  and  it  was  evidently  intended  that  the  defendant 
should  be  at  liberty  to  load  other  goods,  for  the  words  "  full  and 
complete  "  before  the  word  *•  cargo  "  were  struck  out.  Then,  if 
so,  the  defendant  was  acting  in  accordance  with  the  terms  of  the 
contract  in  sending  the  ship  to  Millwall  to  load  the  netting  and  to 
Portsmouth  to  discharge  it,  for  "  a  liberty  to  call  at  any  ports  in 
any  order  "  means  a  liberty  to  call  for  purposes  of  business,  such 
as  taking  in  or  unloading  cargo,  at  any  ports  which  are  substan- 
tially on  the  course  of  the  voyage :  Leduc  v.  Ward,  (1)  See,, 
too,  Glynn  v.  Margetson.  (2)  As  to  the  other  point,  that  the 
liberty  does  not  extend  to  calling  at  different  places  in  the  same 
port,  it  is  to  be  observed  that  certain  classes  of  goods,  such  as 
explosives  and  cattle,  are  by  Government  regulations  required 
to  be  landed  at  special  stations  in  a  port ;  but  it  could  not  be 
contended  that  a  ship,  by  going  to  one  of  such  stations  before 
proceeding  to  her  berth  where  she  is  intended  to  discharge  the 
rest  of  her  cargo,  is  guilty  of  a  deviation. 

Scrutton,  in  reply.  The  words  "  full  and  complete "  were 
struck  out  of  the  printed  form  in  the  interest  of  the  charterer,, 
not  of  the  shipowner.  The  object  was  to  avoid  any  possible 
claim  for  dead  freight.  As  to  the  delivery  of  explosives  or 
cattle  at  special  stations  in  the  same  port,  the  reason  why  the 
shipowner  would  be  protected  from  the  consequences  of  so  doing 
would  be,  not  that  such  stations  would  be  within  the  liberty  to- 
call  at  any  ports,  but  that  the  act  of  going  there  would  come 
within  usual  exception  of  "  restraint  of  princes.'* 

LoKD  EussELL  of  KiLLOWEN  C.J.    In  this  case  the  plaintiff 
sues  the  defendant  for  damage  done  to  a  certain  quantity  of 
wheat  shipped  on  board  the  defendant's  sailing  barge  at  Bother- 
(1)  20  Q.  B.  D.  475.  (2)  [1893]  A.  C.  351. 
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hitlie  under  a  written  contract  by  which  the  defendant  undertook  1895 
to  proceed  with  it  to  the  Koyal  Clarence  Yard,  Gosport.    It  caffin 
appears  that  the  defendant  took  on  board,  in  addition  to  the  aldbidge. 
plaintiff's  wheat,  ten  tons  of  wire  torpedo  netting  belonging  to  ^ordR^seii 
some  person,  which  the  defendant  contracted  to  deliver  at  Ports- 
mouth  Dockyard.   The  barge  proceeded  with  this  cargo  on  board 
to  Portsmouth  Dockyard,  where  she  delivered  the  netting,  and 
was  proceeding  across  from  Portsmouth  to  Gosport  when  she 
encountered  an  accident  arising  from  sea  perils.    The  question 
is  whether  the  act  of  so  proceeding  to  Portsmouth  for  the 
purpose  of  delivering  the  netting  was  a  deviation.    If  it  was  a 
deviation,  then,  inasmuch  as  the  loss  occurred  after  that  deviation 
had  taken  place,  the  authorities  are  clear  that  the  defendant 
would  be  liable.    The  answer  to  the  question  depends  upon  the 
true  construction  of  the  charterparty.    If  this  charterparty  is  to 
be  regarded  as  a  hiring  of  the  full  carrying  capacity  of  the  ship, 
to  the  exclusion  of  any  other  shipper's  goods,  that  would  strongly 
support  the  contention  advanced  by  the  plaintiff.    But  is  it  to 
be  so  regarded?    It  begins  with  a  statement  that  the  dead 
weight  capacity  of  the  barge  is  125  tons.    Then  it  says  that  the 
barge  shall  proceed  to  Eotherhithe,  and  there  load,  not  a  full  and 
complete  cargo  of  wheat,  but  "  a  cargo  or  estimated  quantity  of 
470  quarters  wheat."   No  doubt  the  printed  words  proceed  " 
other  lawful  merchandize";  but  seeing  that  the  only  freight 
named  is  at  per  quarter  of  wheat,  in  my  judgment  that  clause 
when  read  in  connection  with  the  statement  as  to  the  dead 
~   weight  capacity,  points  clearly  to  the  conclusion  that  what  the 
parties  intended  was,  not  that  the  plaintiff  should  be  entitled  to 
the  full  capacity  of  the  vessel,  but  merely  that  the  defendant 
should  carry  the  estimated  quantity  of  wheat,  and  should  have 
tt^e  right  of  filling  up  the  vessel  with  any  other  lawful  merchan- 
dize, provided  it  was  not  of  such  a  character  as  to  be  likely  to  be 
injurious  to  the  wheat,  or  to  be  otherwise  inconsistent  with  the 
performance  of  the  defendant's  contract  with  the  plaintiff.  Andy 
though  it  was  not  intended  that  the  wheat  should  be  the  only 
goods  on  board,  I  do  not  think  that  it  was  improperly  described  as 
a  cargo,  for  it  was  a  cargo  in  one  sense  of  the  term.   Mr.  Scrutton 
suggested  that  the  words  "  full  and  complete  "  were  struck  out  of 
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1895       the  printed  form  merely  in  order  to  protect  the  charterer  from  the 
Caffin     possibility  of  a  claim  for  dead  freight.    But  I  cannot  agree.  I 
Aldeidge.   t^i^k  it  was  because  the  defendant,  knowing  that  the  wheat 
LordEusseii  ^^^^^  '^^^  vessel,  intended  to  reserve  the  right  to  load 

other  goods  on  board.  And  to  my  mind  it  was  mainly  with 
the  object  of  supplementing  and  giving  effect  to  that  right  that 
the  parties  agreed  to  the  clause  giving  the  vessel  "liberty  to 
call  at  any  ports  in  any  order."  The  intention  was  that  she 
should  call  at  other  places  for  the  purpose  of  loading  and  dis- 
charging such  other  goods  as  in  the  exercise  of  the  right  reserved 
the  defendant  contracted  to  carry  for  other  shippers.  But  then 
it  was  argued  that  the  defendant  could  not  rely  upon  that  clause, 
for  that  what  the  vessel  did  was  to  call,  not  at  any  other  ports, 
either  for  loading  or  discharging,  but  at  different  places  in  the 
same  ports.  But,  according  to  my  view,  the  word  "  ports  "  in 
this  contract  was  not  intended  to  be  used  in  any  technical  sense, 
but  meant  nothing  more  than  any  customary  and  proper  places 
for  loading  or  discharging  cargo  whether  in  different  ports  or 
in  the  same  port.  I  hold,  therefore,  that  what  the  defendant 
did  in  this  case  was  in  accordance  with  the  terms  of  the  con- 
tract, that  there  was  consequently  no  deviation,  and  that  the 
plaintiff  cannot  recover. 

Judgment  for  the  defendant. 

Solicitors  for  plaintiff :  J.  &  H.  Farnfield. 
Solicitors  for  defendant :  Farlow  &  Jackson. 

J.  F.  C. 
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Carrier — Goods — Carriage  hy  Sea — Goods  shipped  without  Bill  of  Lading — 
Liability  of  Shipowner. 

The  plaintiff,  a  wool-mercliaiit  at  Bradford,  bought  wool  in  London,  and 
handed  a  delivery  order  to  the  defendant,  who  shipped  the  wool  on  hoard 
his  steamer  in  London,  carried  it  by  sea  to  Goole,  and  forwarded  it  by  rail 
to  Bradford,  charging  the  plaintiff  a  through  rate  of  IL  7s.  6dJ.  per  ton, 
which  covered  all  expenses  of  the  transit  from  London  to  Bradford, 
including  insurance.  The  insurance  was  effected  by  the  defendant,  who 
selected  the  underwriters,  and  paid  the  premium,  after  receiving  directions 
from  the  plaintiff  as  to  the  amount  per  bale  for  which  he  was  to  insure. 
The  plaintiff  did  not  receive  possession  of  the  policy,  and  on  previous 
occasions,  when  losses  had  occurred,  the  defendant  had  received  payment 
from  the  underwriters,  and  had  settled  with  the  plaintiff.  The  wool  was 
shipped  without  a  bill  of  lading.  In  cases  where  the  plaintiff  imported 
wool  from  Australia,  he  insured  it  for  the  whole  transit,  and  the  defendant 
charged  only  11.  5s.  9d.  per  ton  for  its  conveyance  from  London  to 
Bradford. 

In  an  action  to  recover  damages  for  injury  by  sea-water  to  the  plaintiff's 
wool  bought  in  London  and  shipped  by  the  defendant's  steamer : — 

Eeld,  that  the  defendant  had  insured  the  wool,  not  as  agent  for  the 
plaintiff,  but  to  cover  his  own  liability  as  carrier,  that  he  was  exercising  a 
public  calling,  and  had  undertaken  a  liability  equal  to  that  of  a  common 
carrier,  and  had  not,  either  expressly  or  impliedly,  stipulated  for  any 
limitation  of  his  liability,  and  therefore  was  liable  without  proof  of 
negligence. 

Liver  AlJcali  Co.  v-  Johnson  (L.  K.  9  Ex.  338)  followed. 

Trial  of  action  in  the  commercial  court  before  Lord  Kussell 
of  Killowen  C.J. 

The  plaintiff  was  a  wool-merchant,  carrying  on  business  at 
Bradford  in  Yorkshire,  and  the  defendant  was  the  owner  of 
steamers  employed  in  the  carrying  trade,  and  traded  under  the 
title  of  "  Jescott  Steamers."  The  plaintiff  claimed  to  recover 
damages  to  the  amount  of  484Z.  lis.  lid,  for  injury  alleged  to 
have  been  caused  by  sea-water  to  certain  bales  of  wool  while 
being  carried  on  board  one  of  the  defendant's  steamers  from 
London  to  Goole  in  Yorkshire.  The  course  of  business  between 
the  parties  was  as  follows.  The  plaintiff  bought  wool  at  sales  in 
London,  and  then  handed  to  the  defendant  forwarding-notes 
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1895  directing  the  brokers  from  whom  the  wool  had  been  purchased 
Hill  deliver  to  the  defendant  the  bales  of  wool  specified  in  the 

SooTT.  iiotes.  The  forwarding-note  produced  in  the  present  case  was 
dated  October  3,  1893.  At  the  foot  of  the  note  were  printed  the 
following  words :  "  Insurance  to  be  effected  on  above-mentioned 

 bales  at  the  rate  of  £  per  bale."    The  rate  per  bale  in 

the  note  of  October  3,  1893,  was  filled  in  as  151,  The  defendant 
shipped  the  wool  on  board  his  steamer  in  London,  and  carried  it 
by  sea  from  London  to  Goole,  where  he  delivered  it  to  the  railway 
company,  to  be  forwarded  to  Bradford,  and  there  delivered  to  the 
plaintiff.  There  was  no  bill  of  lading.  The  defendant  charged 
the  plaintiff  a  through  rate  per  ton,  which  covered  all  the 
expenses  of  the  transit  from  London  to  Bradford,  including 
insurance.  This  rate  per  ton  varied  from  time  to  time ;  but  the 
rate  charged  for  all  the  wool  which  was  the  subject  of  this  action 
was  11.  7s.  6d.  per  ton.  The  defendant  insured  the  wool,  through 
insurance  brokers,  with  such  underwriters  as  he  chose,  for  151. 
per  bale,  the  amount  specified  in  the  forwarding-note,  and  paid 
the  premium.  The  defendant  advised  the  plaintiff  that  the 
insurance  had  been  effected;  but  the  plaintiff  did  not  receive 
possession  of  the  policy.  On  previous  occasions,  when  losses  had 
occurred,  the  deferwiant  had  received  payment  from  the  under- 
writers, and  had  afterwards  settled  with  the  plaintiff  for  the  loss. 
The  plaintiff  sometimes  imported  wool  direct  from  Australia,  and 
when  it  arrived  in  London  employed  the  defendant  to  forward  it 
to  Bradford.  In  such  cases  the  plaintiff  insured  tbe  wool  for  the 
whole  transit  from  Australia  to  Bradford;  and  the  defendant 
charged  the  plaintiff  only  11.  5s.  9d.  per  ton  instead  of  11.  Is.  6d. 
for  the  transit  from  London  to  Bradford,  thus  allowing  a  reduc- 
tion of  Is.  9d.  per  ton.  The  wool  which  the  plaintiff  from  time 
to  time  entrusted  to  the  defendant  for  carriage  varied  in  value 
so  much  that  some  of  the  wool  was  worth  eight  times  as  much  as 
other  wool.  In  the  present  case,  when  the  wool  was  delivered 
from  the  defendant's  steamer  to  the  railway  company  at  Goole  it 
was  found  that  a  number  of  the  bales  had  been  damaged  by  sea- 
water.  The  underwriters  refused  to  pay  in  respect  of  such 
damage,  alleging  delay  in  making  the  claim  and  in  examining 
the  damaged  wool.    A  correspondence  ensued,  in  which  the 
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plaintiff  contended  that  the  defendant  was  bound  to  pay  him  in  1895 
respect  of  the  damage  to  the  wool,  and  claim  against  the  under-  hill 
writers,  while  the  defendant  suggested  that  the  plaintiff  was  the  scott. 
right  party  to  enforce  the  claim  against  the  underwriters,  and 
ultimately  the  present  action  was  brought.     There  was  an 
alternative  claim  put  forward  in  the  statement  of  claim,  on  the 
ground  that  the  damage  was  caused  by  the  negligence  of  the 
defendant's  servants ;  but  this  claim  was  not  supported  by  the 
evidence. 

The  facts  as  above  stated  were  proved  at  the  trial  by  witnesses 
and  by  documents  and  admissions. 

July  17.  Channell,  Q.C,  and  English  Harrison^  for  the  plain- 
tiff. The  defendant,  having  shipped  the  goods  without  protect- 
ing himself  by  a  bill  of  lading,  has  undertaken  the  liability  of 
a  common  carrier,  and  no  stipulation  excluding  his  liability 
can  fairly  be  implied  from  the  course  of  dealing  between 
the  parties.  The  contract  is  prima  facie  a  contract  to  carry 
safely,  and  it  lies  on  the  defendant  to  prove  the  assent  of  the 
parties  to  some  exception ;  he  fails  to  satisfy  this  burden  of 
proof.  The  course  of  dealing  shews  that  the  insurance  was 
effected  by  the  defendant,  not  as  agent  for  the  plaintiff,  but  on 
his  own  account,  to  cover  the  risk  to  which  he  was  liable  as 
carrier.  The  stipulation  on  the  part  of  the  plaintiff  that  the 
defendant  shall  insure  at  151.  per  bale  is  a  natural  and  reasonable 
stipulation,  for  it  is  natural  that  the  owner  of  the  goods  should 
desire  some  further  protection  than  the  liability  of  the  ship- 
owner ;  and  if  the  shipowner  is  protected  by  insurance  there  is  no 
risk  of  his  being  unable  to  satisfy  the  claim  of  the  owner  of  the 
goods.  The  defendant  pays  the  premium,  and  the  plaintiff  has 
nothing  to  do  with  the  insurance.  It  is  a  fallacy  to  suggest  that 
the  deduction  of  Is.  9d.  per  ton,  allowed  in  the  case  of  wool  im- 
ported from  Australia,  represents  the  insurance  premium,  because 
the  amount  of  the  insurance,  and  therefore  also  of  the  premium, 
varies  in  different  instances,  according  to  the  value  of  the  wool, 
while  the  freight  remains  the  same.  The  Is.  9d.  is  allowed  in 
the  case  of  Australian  wool  because  it  is  already  insured.  It 
follows  that  the  defendant  is  liable  for  the  damage,  and  it  is 
unnecessary  for  the  plaintiff  to  prove  negligence. 
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1895  Joseph  Walton,  Q.C.,  and  EoUams,  for  the  defendant.  A  ship- 
HiLL  owner  is  not  a  common  carrier :  Liver  Alkali  Go,  v.  Johnson  (1)  ; 
Scott.  Nugent  v.  Smith.  (2)  The  terms  of  the  contract  between  the 
parties  are  to  be  inferred  from  the  course  of  business,  and  the 
proper  inference  is  that  it  was  the  intention  of  both  parties  that 
the  underwriters  should  bear  the  risk.  In  the  case  of  wool  im- 
ported from  Australia  Is.  2d.  per  ton  is  deducted  from  the  amount 
charged  for  freight,  in  consideration  of  the  defendant's  exemption 
from  payment  of  the  premium  in  that  case.  In  the  case  of  wool 
bought  in  London  the  defendant,  for  the  sake  of  convenience, 
effects  the  insurance,  as  agent  on  behalf  of  the  plaintiff,  and 
charges  the  plaintiff  with  the  amount  of  the  premium  as  part  of 
the  inclusive  charge  of  11.  7s.  6d.  per  ton.  [He  also  referred  to 
Tate  V.  Eyslop.  (3)] 

Ghannell,  Q.C.,  in  reply.  Liver  Alkali  Co.  v.  Johnson  (4)  is  in 
the  plaintiff's  favour,  for  it  shews  that,  though  the  defendant 
is  not  strictly  speaking  a  common  carrier,  he  undertakes  as  great 
a  liability. 

Cur.  adv.  vult. 

July  19.  LoED  EussELL  of  KiLLOWEN  C.J.  The  plaintiff 
in  this  case  is  a  wool-merchant,  carrying  on  business  at  Brad- 
ford, and  the  defendant  is  a  shipowner,  trading  as  "  Jescott 
Steamers,"  and  owning  vessels  carrying  goods  between  London 
and  Goole.  The  plaintiff  alleges  that  the  defendant  entered 
into  a  contract  to  carry  wool  for  the  plaintiff  from  London  to 
Goole  by  sea  in  the  defendant's  steamer,  and  to  forward  the 
wool  by  railway  from  Goole  to  Bradford,  to  be  delivered  there  to 
the  plaintiff,  and  that  the  defendant  failed  to  carry  the  wool 
safely,  in  consequence  of  which  it  was  damaged  by  sea- water,  and 
the  plaintiff  now  seeks  to  recover  damages  from  the  defendant 
in  respect  of  such  injury  to  the  wool.  I  have  only  to  consider 
the  question  of  liability,  for  it  has  been  arranged  that  any  ques- 
tion of  amount  which  may  arise  shall  be  dealt  with  elsewhere. 
No  formal  defence  has  been  put  in ;  but  the  nature  of  the  defence 
relied  on  has  been  very  clearly  stated.    It  is  in  effect  a  denial 


(1)  L.  E.  7  Ex.  267  ;  affirmed  (2)  1  C.  P.  D.  19  ;  reversed  1 
L.  K.  9  Ex.  338.  C.  P.  D.  423. 

(3)  15  Q.  B.  D.  368.  (4)  L.  E.  9  Ex.  338. 
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that  the  defendant  undertook  to  carry  the  wool  safely,  for  he  1895 

alleges  special  terms,  and  contends  that  it  was  agreed  that  he  hill 

should,  as  agent  for  the  plaintiff,  take  out  policies  of  insurance  g^^^^ 

on  the  wool,  and  should  not  be  liable,  except  for  loss  or  damage   

'  .   ,  .  LordRusseD 

occasioned  by  causes  not  covered  by  the  policies.  The  question  c.j. 
to  be  determined  is,  whether  the  defendant,  who  undoubtedly 
exercises  the  trade  of  a  carrier  of  goods,  has  entered  into  a 
contractual  relation  with  the  plaintiff,  so  as  to  exclude  his  lia- 
bility for  the  loss  which  has  occurred.  The  law  on  the  subject 
is  laid  down  in  the  case  of  the  Liver  Alkali  Go.  v.  Johnson  (1), 
decided  in  the  Exchequer  Chamber  in  the  year  1874.  In  that 
case  the  action  was  brought  against  the  defendant  for  not  safely 
and  securely  carrying  certain  goods.  The  defendant  was  a 
bargeowner,  and  let  out  his  vessels  for  the  conveyance  of  goods 
to  any  customers  who  applied  to  him.  Each  voyage  was  made 
under  a  separate  agreement,  and  a  barge  was  not  let  to  more 
than  one  person  for  the  same  voyage.  The  defendant  did  not 
ply  between  any  fixed  termini ;  but  the  customer  fixed  in  each 
particular  case  the  points  of  arrival  and  departure.  Under  these 
circumstances  the  Court  of  Exchequer  Chamber  held  that  the 
defendant  in  exercising  this  employment  had  incurred  the  lia- 
bility of  a  common  carrier,  and  was  liable  though  the  goods  were 
lost  without  negligence  on  his  part.  That  case  therefore  was 
not  a  case  of  conveyance  by  general  ships,  but  of  conveyance 
under  special  agreements.  Blackburn  J.,  in  the  course  of  his 
judgment,  after  referring  to  the  history  of  the  law  relating  to 
the  liability  of  carriers,  said :  "  It  is  too  late  now  to  speculate  on 
the  propriety  of  this  rule,  we  must  treat  it  as  firmly  established 
that,  in  the  absence  of  some  contract,  express  or  implied,  intro- 
ducing further  exceptions,  those  who  exercise  a  public  employ- 
ment of  carrying  goods  do  incur  this  liability."  (2)  Brett  J, 
makes  the  distinction  that,  although  in  that  case  the  defendant 
was  not  a  common  carrier,  nevertheless  he  had  undertaken  all 
the  liability  of  a  common  carrier.  He  says  :  "  He  wants,  there- 
fore, the  essential  characteristic  of  a  common  carrier ;  he  is, 
therefore,  not  a  common  carrier,  and  therefore  does  not  incur  at 
any  time  any  liability  on  the  ground  of  his  being  a  common 
(1)  L.  K.  9  Ex.  338.  (2)  L.  E.  9  Ex.  at  p.  340. 
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1895  carrier.  The  defendant  in  the  present  case,  in  my  opinion, 
Hill  Carried  on  his  business  like  any  other  owner  of  sloops  or  vessels, 
Scott.  ^  common  carrier,  and  was  in  no  way  liable  as  such. 

>rdR7sBeii  -^^^  ^  think  that,  by  a  recognised  custom  of  England — a  custom 
adopted  and  recognised  by  the  Courts  in  precisely  the  same 
manner  as  the  custom  of  England  with  regard  to  common  carriers 
has  been  adopted  and  recognised  by  them — every  shipowner  who 
carries  goods  for  hire  in  his  ship,  whether  by  inland  navigation, 
or  coastways,  or  abroad,  undertakes  to  carry  them  at  his  own 
absolute  risk,  the  act  of  Grod  or  of  the  Queen's  enemies  alone 
excepted,  unless  by  agreement  between  himself  and  a  particular 
freighter,  on  a  particular  voyage,  or  on  particular  voyages,  he 
limits  his  liability  by  further  exceptions."  (1)  I  prefer  of  the 
two  the  language  of  Blackburn  J.,  although  there  is  really  no 
essential  difference. 

The  question  which  I  have  to  determine  in  the  present  case  is 
this.  Was  there  in  the  contract  any  stipulation,  express  or  pro- 
perly implied,  the  effect  of  which  was  to  limit  the  defendant's 
liability  ?  He  was  exercising  a  public  employment,  and  he 
undertook  to  ^  carry  goods  for  customers,  by  his  steamers,  in  the 
course  of  that  employment,  and  the  question  therefore  is  whether 
there  was  any  stipulation,  express  or  implied,  that  the  contract 
should  be  subject  to  limitations.  In  the  present  case  there  is  no 
written  statement  of  all  the  terms  of  the  contract,  there  are  no 
circulars  and  no  notices,  but  the  defendant  contends  that  a 
limitation  is  to  be  implied  from  the  course  of  dealing  between 
the  parties.  In  order  to  ascertain  whether  this  contention  is  or 
is  not  well  founded,  it  is  necessary  to  examine  the  course  of  busi- 
ness, and  to  consider  the  terms  of  the  document  of  October  3, 
which  is  the  only  one  document  which  I  consider  of  any  import- 
ance in  the  case.  The  course  of  business  may  be  stated  thus. 
The  plaintiff  has  had  relations  with  the  defendant  for  a  con- 
siderable time.  The  plaintiff's  business,  so  far  as  the  present 
case  is  concerned,  consisted  of  dealings  in  two  classes  of  goods : 
first,  wool  which  he  bought  in  London,  and  caused  to  be  shipped 
from  London  to  Goole,  and  forwarded  by  rail  from  Goole  to 
Bradford ;  and,  secondly,  wool  which  he  imported  from  Australia 
(1)  L.  R.  9  Ex.  at  pp.  343,  344. 
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to  London,  and  caused  to  be  forwarded  thence  to  Bradford.  In  1895 
the  case  of  the  London  goods,  the  plaintiff  bought  them  at  the  hill 
sale  in  London,  and  then  gave  the  delivery  order  to  the  defend-  g^.^^^ 
ant;  and  the  defendant  undertook  to  get  the  goods  from  the  L^rdRli^se 
warehouse,  and  to  carry  them  to  the  wharf  and  ship  them,  and 
carry  them  by  sea  to  Goole,  and  there  deliver  them  to  the  rail- 
way company,  to  be  carried  by  rail  to  Bradford,  and  there 
delivered  to  the  plaintiff.  The  payment  of  freight  was  calcu- 
lated at  a  fixed  sum  per  ton,  which  covered  all  expenses  incurred 
in  the  transit.  The  rate  of  freight  was  from  time  to  time  subject 
to  variation;  but,  so  far  as  the  present  case  is  concerned,  the 
rate  in  every  instance  was  11.  7s.  6d.  per  ton.  With  regard  to 
these  London  goods,  according  to  the  course  of  business  the 
.defendant  effected  the  insurance  on  such  terms,  and  with  such 
underwriters,  as  he  chose,  in  pursuance  of  (or  after)  a  direction 
by  the  plaintiff,  and,  in  the  case  of  the  London  goods,  where  a 
loss  happened,  after  examination  by  an  appraiser,  the  plaintiff 
claimed  from  the  defendant,  and  the  defendant  claimed  from 
the  underwriters ;  and,  after  receiving  payment  from  the  under- 
writers, the  defendant  settled  with  the  plaintiff.  With  the 
actual  insurance  of  these  goods  the  plaintiff  had  nothing  to  do. 
He  never  communicated  with,  or  selected,  the  underwriters,  and 
he  never  had  possession  of  the  policies.  He  had  no  relations  of 
any  kind  w^ith  the  underwriters.  In  the  case  of  the  Australian 
wool,  the  course  of  business  was  for  the  plaintiff  to  effect  policies 
on  the  goods  from  the  time  of  their  shipment  in  Australia,  to 
cover  all  loss  or  damage  that  might  occur  anywhere  in  the  course 
of  the  transit  from  Australia  to  Bradford.  In  such  a  case  a  dif- 
ference was  made  as  to  the  freight  from  London  to  Bradford.  In 
the  case  of  the  London  wool,  the  whole  risk  was  covered  by  the 
policies  effected  by  the  defendant,  and  the  freight  was  11.  Is.  6d. 
per  ton.  In  the  case  of  the  Australian  wool,  the  defendant 
charged  the  plaintiff  a  less  sum  by  Is.  9d.  per  ton  for  the  freight 
from  London  to  Bradford.  A  document  was  put  in  dated 
October  3,  on  a  printed  form,  which  directs  the  brokers  from 
whom  the  plaintiff  has  purchased  the  wool  to  deliver  to  the 
defendant  the  bales  of  wool  specified  in  that  document.  At  the 
foot,  also  printed,  occur  the  words :  Insurance  to  be  effected  on 
Vol.  II.  1895.  2  E  2 
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Lord  Russell 
C.J. 


1895      above-mentioned  bales  at  the  rate  of  £         per  bale,"  and 

Hill  the  number  of  the  bales  and  rate  of  insurance  per  bale  (in  this 
Scott  151.)  is  filled  in.    Considerable  discussion  took  place  as  to 

the  effect  and  meaning  of  this  document.  It  was  common  ground 
that  it  was  in  effect  evidence  of  a  mandate  (certainly  of  a  wish) 
on  the  part  of  the  plaintiff  that  the  bales  of  wool  should  be 
insured  by  the  defendant,  and  of  an  acceptance  by  the  defendant, 
amounting  to  a  contract  that  he  would  insure  them  for  151.  per 
bale.  The  main  contest  was  this.  Was  the  right  inference  to 
be  drawn  the  inference  that  the  insurance  was  effected  by  the 
defendant  as  agent  for  the  plaintiff,  or  was  the  document  a  mere 
request  that  the  wool  should  be  insured  by  the  defendant  ?  It 
was  further  in  controversy  what  was  the  true  meaning  of  the 
whole  stipulation  when  expanded.  The  defendant  says  the  effect 
is  that  the  plaintiff  stipulates  that  the  defendant  shall  insure 
the  wool  at  15Z.  per  bale,  and  agrees  not  to  look  to  the  defendant 
for  any  loss  or  damage,  so  far  as  such  loss  or  damage  is  covered 
by  the  insurance.  The  plaintiff  says  it  simply  means  this  :  "  I, 
the  owner  of  the  goods,  require  you,  the  shipowner,  to  insure. 
You,  as  carrier,  have  an  insurable  interest,  and  I  require  you  to 
insure,  in  order  to  secure  for  me  a  greater  certainty  of  payment 
in  the  event  of  a  loss."  The  first  question  is,  was  it  an  insurance 
by  the  defendant  as  agent  for  the  plaintiff,  or  was  it  effected  by 
the  defendant,  as  a  carrier  who  was  not  protected  by  a  bill  of 
lading,  in  order  to  protect  himself  from  the  liability  to  which 
he  would  be  subject  in  the  event  of  a  loss  ?  The  question  is 
by  no  means  free  from  doubt ;  but  on  the  whole  I  come  to  the 
conclusion  that  the  insurance  was  effected  by  the  defendant  for 
his  own  protection,  and  not  as  agent  on  behalf  of  the  plaintiff. 
In  the  first  place,  it  is  not  usual  for  a  merchant  to  ask  the  ship- 
owner to  insure  on  his  behalf.  If  he  wished  to  insure  he  would 
probably  effect  the  insurance  himself.  In  the  next  place,  the 
whole  transaction  was  carried  out  by  the  defendant.  The  plaintiff 
had  nothing  to  do  with  effecting  the  insurance,  but  he  made  his 
claim  against  the  defendant,  leaving  the  defendant  to  claim 
against  the  underwriters.  Moreover,  there  is  no  relation  between 
the  freight  and  the  premium  paid  for  insurance.  This  is  apparent, 
for  we  were  told  by  the  plaintiff  that  the  wool  varied  in  value  so 
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much  that  some  of  the  wool  was  worth  eight  times  as  much 
as  other  wool ;  but  the  freight  was  always  the  same — 11.  Is,  M. 
a  ton. 

Lastly,  I  see  nothing  remarkable  in  the  shipowner  insuring 
himself.  In  a  case  where  there  was  a  bill  of  lading  with  widely 
sweeping  exceptions,  no  doubt  it  would  be  unnecessary;  but 
where,  as  here,  there  is  no  bill  of  lading,  the  shipowner  frequently 
effects  an  insurance  in  order  to  protect  himself  against  liability. 

For  these  reasons  on  the  whole  I  come  to  the  conclusion  that 
the  insurance  was  not  effected  by  the  defendant  as  agent  for  the 
plaintiff. 

But  even  if  I  am  wrong  in  this  conclusion,  and  the  insurance 
was  effected  by  the  defendant  as  agent,  that  is  not  conclusive 
against  the  defendant's  liability.  In  the  ordinary  case,  where 
the  carrier  protects  himself  by  a  bill  of  lading,  the  merchant's 
only  remedy  would  generally  be  against  the  underwriters  ;  but 
where  there  is  no  bill  of  lading,  the  fact  of  the  merchant  insuring 
is  not  conclusive  that  he  was  to  look  only  to  the  insurer  in  the 
event  of  a  loss. 

I  fail  to  find  any  stipulation,  express  or  implied,  shewing  that 
the  defendant  imported  any  exception  into  the  contract.  It  is 
contended  that  the  case  of  the  foreign  goods  affords  a  strong 
ground  for  such  an  inference.  I  do  not  think  so.  In  the  case  of 
goods  sent  from  Australia  the  defendant  made  an  allowance  of 
Is.  ^d.  per  ton ;  the  reason  is  obvious — the  goods  were  already 
insured,  and  there  was  no  need  for  a  double  insurance. 

It  is  not  necessary  to  decide  the  point  which  I  am  about  to 
mention,  but  I  wish  to  say  that  I  adhere  to  the  view  which  I 
suggested  in  the  course  of  the  argument,  that  I  see  no  difficulty 
in  coming  to  the  conclusion  that,  in  the  case  of  the  Australian 
wool,  the  stipulation  on  the  part  of  the  plaintiff  amounted  to 
this :  "  In  consideration  of  your  allowing  me  Is.  M.  a  ton 
reduction,  I  will  admit  you  to  the  benefit  of  the  insurance  which 
I  have  already  effected."  I  take  a  strong  view  that,  as  a  matter 
of  good  sense,  this  is  the  natural  explanation. 

For  the  reasons  which  I  have  given,  I  come  to  the  conclusion 
that  the  defendant,  who  was  exercising  a  public  calling,  and  has 
undertaken  all  the  liability  of  a  common  carrier,  is  liable  in  this 
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^895  action.  I  cannot  draw  the  inference  that  he  has,  either  expressly 
Hill  or  impliedly,  stipulated  for  any  such  limitation  as  has  been 
Scott.  suggested. 

orTRTsseii  ^  thought  it  right  to  deal  with  this  case  in  some  detail, 
as  the  point  is  one  of  considerable  difficulty ;  but  the  case  is  not 
of  very  great  interest,  because  there  is  the  policy  of  insurance, 
and,  though  I  do  not  wish  to  prejudge  the  case,  as  at  present 
advised  I  can  see  no  defence  on  the  part  of  the  underwriters  to  a 
claim  on  the  policy.  This  litigation  was  brought  about  by  the 
fact  that,  owing  to  some  omission  on  the  part  of  a  clerk,  the 
claim  on  the  policy  was  allowed  to  slumber,  and  in  consequence 
the  underwriters  looked  upon  it  with  suspicion,  and  declined 
to  pay. 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  judgment,  with 
costs. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff  :  Flower,  Nussey  &  Fellowes,  for  Killich, 
Button  &  Vint,  Bradford. 

Solicitors  for  defendant :  Hollams,  Son,  Coivard  &  HawTcsley, 

P.  B.  H. 


C.A.  [IN  THE  COURT  OF  APPEAL.] 

KODDICK  V.  INDEMNITY  MUTUAL  MAKINE 

June  28. 

  INSURANCE  COMPANY,  LIMITED. 

Insurance  (Marine) — S abject-matter — "  Hull  and  Machinery  " — "  JDishurse- 
ments " —  Warranty — Breach — "  Warranted  uninsured  " — " Honour  "  policies. 

The  plaintiff  effected  a  time  policy  with  the  defendants  for  1000?.  on  the 
"  hull  and  machinery  "  of  a  steamship,  which  were  valued  atllO,000?.  |The 
policy  contained  a  proviso  "  5000?.  warranted  uninsured."  The^policies 
effected  by  the  plaintiff  on  the  hull  and  machinery  were  for  sums 
amounting  in  the  whole  to  5000?.  He  had,  however,  by  means  of 
"  honour "  policies,  effected  further  insurances  to  the  extent  of  2600?. 
upon  "disbursements."  The  ship  was  lost  within  the  insured  period, 
and  the  defendants  disputed  their  liability  on  the  ground  that  the 
"  honour  "  policies  constituted  a  breach  of  the  warranty : — 

Held,  affirming  the  decision  of  Kennedy  J.  (  [1895]  1  Q.  B.  836),  that 
the  "  honour  "  policies  did  not  cover  any  part  of  the  subject-matter  of  the 
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policy'on  "  hull  and  machinery,"  and  were,  therefore,  not  a  breach  of  the 
warranty. 

But  qus&re  whether  Kennedy  J.  was  right  in  holding  that,  if  the 
"  honour  "  policies  had  covered  any  part  of  the  subject-matter  of  the  other 
policy,  they  would  have  been  a  breach  of  the  warranty. 

Appeal  by  the  defendant  company  against  the  judgment  of 
Kennedy  J.  at  the  trial  of  the  action.  (1) 

The  action  was  brought  upon  a  policy  of  marine  insurance  for 
lOOOZ.,  dated  January  8,  1894,  effected  by  the  plaintiff  with  the 
defendant  company.  The  policy  was  declared  to  be  upon  the 
"  hull  and  machinery  "  of  the  steamship  Oxenholmey  which  were 
valued  at  10,000Z.  The  policy  contained  the  following  warranty 
— "  5000Z.  warranted  uninsured,  except  for  running  down  clause  "  ; 
and  also — "  Warranted  trading  between  Eiver  Plate  (not  above 
but  including  Buenos  Ay  res)  and  Eio  de  Janeiro,  Bahia,  Santos 
^  Pernambuco,  and  including  risk  out  and  home  from  the 
Mersey,  with  leave  to  call  as  required  especially  any  ports  ^ 
places  in  the  Bristol  Channel."  The  policy  was  for  six  months 
from  January  9,  1894,  to  July  8,  1894.  The  ship  was  lost  on 
June  4,  1894 ;  but  the  defendants  disputed  their  liability  on  the 
policy  on  the  ground  that  there  had  been  a  breach  of  the  first 
warranty. 

The  plaintiff  effected  policies  (including  the  policy  for  lOOOZ. 
with  the  defendants)  expressly  upon  the  hull  and  machinery 
of  the  ship  to  the  extent  of  5000Z.  and  no  more.  He  also 
effected  some  other  insurances,  to  the  total  amount  of  2600Z., 
upon  "  disbursements."  All  the  "  disbursement  "  policies  were 
what  are  known  as  "  P.  P.  I."  or  "  honour  "  policies — that  is, 
policies  in  which  it  was  stipulated  that  the  policy  should  be 
deemed  sufficient  proof  of  interest — and  therefore  null  and  void 
in  law  under  the  Act  19  Geo.  2,  c.  37.  The  defendants  asserted 
that  these  policies  were  a  breach  of  the  warranty  that  5000Z.  was 
uninsured. 

The  plaintiff  in  his  answer  to  the  defendants'  interrogatories 
stated  that  he  intended  in  effecting  the  "honour"  policies  for 
2600Z.  to  cover  certain  disbursements,  amounting  to  2583Z.,  for 
coals,  stores,  and  expenses,  which  he  had  made  in  respect  of  the 
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ship  in  view  of  her  proceeding  from  the  United  Kingdom  to  the 
coast  of  South  America  and  afterwards  trading  there,  as  warranted 
by  him  in  the  defendants'  policy.  The  figures  of  the  disburse- 
ments were  as  follows 

About  1487Z.  expended  on  coal. 

„      318Z.  engine-room  and  deck  stores. 

„      462Z.  provisions  and  cabin  stores. 

„      191Z.  port  expenses  at  Newport  and  advances. 

„  395Z.  premiums. 
From  the  cross-examiuation  of  the  plaintiff  and  the  master  of 
the  ship  it  appeared  that  withia  the  six  months  the  whole  of 
the  coals  would  probably  have  been  used,  and  a  large  portion  at 
least  of  the  stores  ;  and  that,  although  some  of  the  provisions 
might  remain,  this  would  be  because  fresh  provisions  would  in 
ordinary  course  be  taken  on  board  from  time  to  time  at  the 
ports  at  which  the  vessel  would  call  in  the  course  of  trading 
along  the  coast.  In  fact,  before  the  ship  was  lost  750  tons  of 
the  coals  had  been  sold  to  make  room  for  cargo  at  a  South 
American  port.  The  master  also  deposed  that  on  the  voyage 
outward  from  the  United  Kingdom  to  South  America,  lasting 
about  twenty-seven  days,  the  steamer  would  use  about  twenty- 
five  tons  of  coal  every  day,  and  also  a  portion  of  her  stores  and 
provisions. 

The  plaintiff  called  two  witnesses,  an  underwriter  and  an 
insurance  broker,  and  their  evidence  in  the  opinion  of  the 
learned  judge  came  to  this:  that  an  insurance  on  "hull," 
according  to  the  well-known  practice  of  underwriters,  would  in 
a  "  voyage  policy  "  include  such  equipment  or  outfit  (in  the 
case  of  a  steamship),  in  the  shape  of  bunker  coal  and  ordinary 
deck  and  engine-room  stores,  as  would  be  necessary  for  the 
voyage  described  in  the  policy.  The  learned  judge  held  first, 
that  this  evidence  was  not  inferentially  applicable  to  the  case  of 
a  "  time  policy  " ;  that  the  "  honour  "  policies  on  "  disbursements  " 
could  not  be  disregarded  in  reference  to  the  warranty  of  "  5000Z. 
uninsured  "  on  account  of  their  legal  invalidity  ;  and  that,  if  the 
disbursements  were  covered  by  the  defendants'  policy,  there  had 
been  a  breach  of  the  warranty ;  secondly,  that  the  "  disburse- 
ments "  were  not  covered  by  the  policy  on  "  hull  and  machinery," 
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and  that  consequently  there  had  been  no  breach  of  the  war- 
ranty, and  the  plaintiff  was  entitled  to  recover.  The  defendants 
appealed. 

Joseph  Walton,  Q-C,  and  /.  A.  Hamilton,  for  the  defendants. 
In  the  case  of  a  steamship  an  insurance  upon  the  "hull  and 
machinery"  is  equivalent  to  an  insurance  upon  the  "ship"  in 
the  case  of  a  sailing  vessel,  and  must  be  taken  to  include  all 
which  would  be  covered  by  the  word  "  ship  "  in  the  latter  case. 
The  word  "  ship  "  covers  everything  which  is  necessary  for  the 
use  of  the  ship  as  a  ship,  e.g.,  stores  and  bunker  coal :  Opjpenheim 
V.  Fry  (1) ;  Brough  v.  Whitmore.  (2) 

[LoED  EsHER  M.K.  referred  to  Bohertson  v.  Ewer.  (3)] 

It  can  make  no  difference  whether  the  policy  be  a  time  policy 
or  a  voyage  policy. 

As  to  the  other  point,  the  learned  judge  was  right  in  holding 
that,  the  warranty  being  in  effect  that  the  plaintiff  should  be  his 
own  insurer  to  the  extent  of  5000Z.,  it  was  immaterial  whether 
the  breach  was  caused  by  a  legal  policy  or  by  an  "honour" 
policy.  It  was  practically  certain  that  the  "honour"  policies 
would  be  paid  in  the  event  of  a  loss. 

Piehford,  Q.C.,  and  T,  G.  Horridge,  for  the  plaintiff,  were  not 
called  upon. 
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Lord  Esher  M.K.  Different  forms  of  policy  have  been 
adopted  by  different  insurance  companies.  Originally  a  ship 
.  was  not  insured  by  the  word  "  ship  "  alone ;  but  some  insurance 
companies  have  adopted  that  form  of  policy,  and  the  Courts 
have  had  to  determine  what  is  the  meaning  of  the  word  "  ship  " 
in  a  policy  insuring  against  perils  of  the  sea.  To  hold  that  the 
word  included  only  the  hull  of  the  ship  would  have  been  absurd ; 
and  the  Courts  have  accordingly  held  that  the  word  included 
something  more  than  the  hull — how  much  more  it  is  not  neces- 
sary to  say  now.  There  is,  as  it  seems  to  me,  clear  authority  for 
holding  that  the  word  "  ship  "  does  not  include  the  provisions 
which  are  taken  on  board ;  but  it  is  not  necessary  to  decide  that 

(1)  3  B.  &  S.  873.  (2)  4  T.  R.  206. 

(3)  1  T.  E.  127. 
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1895      the  word  **ship,"  and  have  used  instead  of  it  another  term — 


KoDDicK  "  l^^ll  machinery  " — and  we  have  to  construe  those  words. 
Indemnity  "^^^  "hull"  of  a  ship  is  a  well-known  nautical  term.    If  you 

Mutual  were  to  tell  a  sailor  that  the  "  hull "  of  his  ship  included  the 
Insurance  provisions  on  board  he  would  be  very  much  surprised ;  and 

Company.  -j^^  would  if  he  were  told  that  the  provisions  were  part  of 
LordE8herM.R.  "machinery"  of  the  ship.  Taking  the  words  "hull  and 
machinery  "  in  their  ordinary  natural  sense,  it  is  perfectly  clear 
what  they  mean.  Has  it  then  been  proved  that  these  words 
have,  as  between  assurer  and  assured,  universally  acquired  a 
meaning  different  from  their  natural  meaning  ?  In  my  opinion, 
the  learned  judge  was  quite  right  in  holding  that  this  had  not 
been  proved.  I  am  satisfied  that  the  words  "  hull  and  machinery  " 
cannot  be  taken  as  including  those  things  which  are  covered 
by  the  "disbursement"  policies.  It  follows  that  the  defence 
of  breach  of  warranty  cannot  be  maintained,  and  the  learned 
judge  was  right  in  so  holding.  This  being  my  view  of  the 
evidence,  it  becomes  unnecessary  to  deal  with  the  other  point 
which  has  been  decided  by  Kennedy  J.,  namely,  that  an  "  honour  " 
policy,  which  is  null  and  void  in  law,  can  nevertheless  be  taken 
into  account  as  a  breach  of  a  warranty  that  a  ship  is  uninsured 
to  a  specified  amount.  But  it  must  not  be  assumed  that  I  assent 
to  the  view  of  the  learned  judge  on  this  point. 

Kay  L.J.  The  defence  to  this  action  is  that  there  has  been 
a  breach  of  a  warranty  contained  in  the  policy  upon  which  the 
plaintiff  sues,  and  that,  therefore,  he  cannot  recover.  The 
warranty  was  that  to  the  extent  of  5000Z.  the  plaintiff  was 
uninsured,  and  it  is  said  that  he  had  in  fact  effected  other 
policies  for  a  part  of  the  5000Z. ;  that  though  those  policies  were 
"  honour  "  policies,  and  of  no  legal  force,  yet  they  were  certain 
to  be  paid  in  the  event  of  a  loss ;  and  therefore  the  warranty 
that  the  shipowner  should  retain  a  liability  of  5000?.  was  broken. 
But  it  is  plain  that  those  policies  did  not  constitute  any  legal 
security. 

The  real  question,  however,  arises  upon  the  true  construction 
of  the  policy  effected  with  the  defendants.    That  which  is 
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insured  by  it  is  tlie  "  hull  and  machinery  "  of  the  steamer,  what- 
ever those  words  may  mean.  The  question  is  whether  the  coals, 
stores,  and  expenses  which  were  covered  by  the  honour  "  policies 
are  also  included  in  the  policy  upon  "  hull  and  machinery." 
The  argument  is  that,  if  that  policy  had  been  upon  a  **  ship," 
some  of  the  things  which  are  covered  by  the  "  honour  "  policies 
would  have  been  included  under  the  word  "  ship."  In  Arnould 
on  Marine  Insurance,  5th  ed.  p.  22,  it  is  said  that  the  term 
"  ship  "  in  a  policy  in  which  the  vessel  insured  is  stated  to  be  a 
steamer  would  suffice  to  cover  both  hull  and  machinery.  I 
observe  that  in  Maclachlan  on  Merchant  Shipping,  3rd  ed.  p.  17, 
it  is  stated  that,  although  Lord  Mansfield  says  that  the  boats, 
rigging,  and  stores  of  a  ship  are  covered  by  a  policy  on  the  ship, 
with  her  tackle,  apparel,  furniture,  &c.,  "it  is  the  common 
practice  in  marine  insurance  expressly  to  name  the  boats."  But, 
even  if  so  large  a  construction  as  to  include  these  stores  could 
be  given  to  the  word  "  ship,"  the  parties  to  this  policy  have  not 
chosen  to  use  that  word ;  they  have  used  the  words  hull  and 
machinery."  It  is  urged  that  in  the  case  of  a  steam  vessel  those 
words  have  the  same  meaning  as  the  word  "  ship  "  would  have  in 
the  case  of  a  sailing  vessel.    We  may  put  aside  the  word 

machinery,"  and  the  question  will  be,  whether  the  things 
covered  by  the    honour  "  policies  are  included  under  the  term 

hull."  No  one  would  naturally  give  that  construction  to  the 
word,  and  no  authority  has  been  cited  for  so  doing.  In  my 
opinion,  the  word  "  hull "  does  not  include  any  of  those  things 
which  are  covered  by  the  "honour"  policies.  It  has  been 
attempted  to  prove  that  among  underwriters  a  special  meaning 
has  been  acquired  by  the  word  "  hull " — a  meaning  large  enough 
to  include  the  items  which  are  covered  by  the  "  honour  "  policies. 
But  what  did  this  evidence  come  to  ?  That  in  a  "  voyage  policy  " 
the  word  "  hull  "  would  include  such  stores  as  would  be  necessary 
for  the  performance  of  the  voyage  described  in  the  policy.  But 
the  policy  upon  which  this  action  is  brought  is  not  a  "voyage 
policy  "  ;  it  is  a  "  time  policy  " ;  and  one  can  easily  see  a  reason 
for  a  difference  in  this  respect  between  a  *'  voyage  policy  "  and  a 
"  time  policy."  If  the  appellants  rely  upon  this  evidence,  they 
must  take  it  as  it  was  given.    The  evidence  was  confined  to  a 
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^'  voyage  policy,"  and  no  evidence  was  given  of  a  custom  to  use 
the  term  "  hull  "  in  such  a  special  sense  in  a  time  policy. 

A.  L.  Smith  L.J.    If  the  plaintiff  has  committed  a  breach  of 
a  warranty  contained  in  the  policy  sued  on  he  obviously  cannot 
maintain  the  action.    The  subject-matter  of  the  policy  was  the 
"  hull  and  machinery "  of  a  steamship,  and  it  was  an  ordinary 
"  time  policy,"  the  warranty  being  that  the  plaintiff  stood  un- 
insured for  5000Z.  upon  the  "  hull  and  machinery,"  valued  at 
10,000Z.    It  is  said  that  the  warranty  was  broken  because  the 
plaintiff  effected  other  policies  upon  disbursements  to  the  amount 
of  2600Z.  which  covered  part  of  what  was  included  in  the  first 
policy,  and  that  he  therefore  did  not  stand  his  own  insurer  for 
5000?.  upon  hull  and  machinery.  The  plaintiff's  answer  is  twofold  : 
(1.)  That  he  did  in  fact  stand  his  own  insurer  for  5000Z.  on 
"  hull  and  machinery,"  for  the  other  policies,  which  were  upon 
disbursements,  did  not  cover  "  hull  and  machinery " ;  (2.)  that 
the  other  policies  were  "honour  "  policies,  and  that  the  plaintiff 
had  no  legal  right  to  recover  upon  them.    There  is  no  evidence 
that  the  words  "  hull  and  machinery  "  were  used  in  the  time 
policy  in  any  other  than  their  ordinary  sense.    What  is  the 
ordinary  meaning  of  an  insurance  upon  the  "hull  and  machinery" 
of  a  steamship  ?    Does  it  cover  the  coal  on  board,  or  the  pro- 
visions and  stores  ?    I  think  it  clear  that  it  does  not.    It  was 
ingeniously  argued  that  "  hull  and  machinery  "  in  the  case  of  a 
steam  vessel  means  the  ship,  and  that  there  is  authority  for 
saying  that  the  word  "  ship "  covers  "  coal  and  stores."  In 
Brough  v.  Whitmore  (1)  the  insurance  was  upon  the  "  ship  "  and 
the  "  furniture "  of  the  ship,  and  it  was  held  that  the  policy 
covered  provisions  for  the  use  of  the  crew.    That  is  intelligible, 
but  I  am  by  no  means  convinced  that  the  word  "  ship  "  alone 
would  cover  coals,  provisions,  and  stores.    Here,  however,  the 
words  used  are  "hull  and  machinery,"  not  "ship,"  and  in  my 
opinion  the  judgment  of  the  learned  judge  was  right. 

With  regard  to  the  effect  of  "  honour  "  policies  as  being  breach 
of  the  warranty,  the  business  meaning  of  the  warranty  was  to 
secure  that  the  shipowner  would  be  careful  in  the  management 

(1)  4  T.  E.  206. 
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of  his  ship  by  his  remaining  uninsured  to  the  extent  of  5000Z. 
It  is  not  necessary  to  decide  the  point ;  but  I  am  not  satisfied 
that  by  reason  of  his  having  a  policy  upon  which  he  could  not 
recover  at  law  the  shipowner  would  cease  to  be  his  own  insurer. 

Appeal  dismissed. 

Solicitors:  Waltons^  Johnson^  Buhh  &  Wliatton ;  Pritehard, 
Englefield  &  Co.,  for  Simpson,  North,  Earley  &  BirJcett,  Liverpool. 

W.  L.  C. 


0.  A, 

1895 

EODDICK 
V. 

Indemnity 
Mutual 
Marine 
Insurance 
Company. 


[IN  THE  COURT  OF  APPEAL.]  C.  A. 

1895 

MEUX  V.  GREAT  EASTERN  RAILWAY  COMPANY.       j^iy  n. 


Bailway  Company — Passenger^s  Luggage — Personal  Luggage  of  Servant  — 
Property  of  Employer — Injury  hy  Misfeasance  of  Defendants — Rig}d  of 
Owner  to  sue. 

A  servant  of  the  plaintifif  took  a  ticket  for  a  journey  on  the  defendants' 
railway,  and  a  portmanteau  of  his  was  accepted  by  the  defendants  as  his 
personal  luggage.  The  portmanteau  contained  his  livery,  which  was  the 
property  of  the  plaintiff.  Through  an  act  of  misfeasance  of  a  porter  in  the 
employment  of  the  defendants  the  livery  was  destroyed.  In  an  action  to 
recover  the  value  of  the  goods  destroyed  : — 

Held^  that  the  defendants  were  liable  to  the  plaintiff  for  the  tortious  act 
of  their  servant  in  injuring  the  plaintiff's  property. 

Appeal  from  the  judgment  of  Mathew  J.  at  the  trial  without 
a  jury. 

The  action  was  brought  to  recover  the  value  of  a  servant's 
livery  under  the  following  circumstances.  The  plaintiff  directed 
her  servant  to  travel  by  the  defendants'  line  from  a  station  in 
the  country  to  London.  He  went  to  the  station  with  a  port- 
manteau, in  which  was  his  livery,  which  belonged  to  the  plaintiff. 
At  the  station  he  took  his  ticket,  which  he  paid  for  with  money 
supplied  to  him  by  the  plaintiff.  The  portmanteau  (as  appeared 
by  admissions  made  in  the  case)  was  handed  into  the  custody  of 
the  defendants'  servants,  to  be  carried  by  them  to  town  as  pas- 
senger's luggage,  and  it  was  overturned  in  front  of  a  train  by  one 
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Railway  Co, 


0.  A.  of  the  defendants'  servants,  and  was  damaged  and  became  useless 
1895      to  the  plaintiff. 

Meux  The  learned  judge  decided  that  the  plaintiff  could  not  recover 
Geeat  contract  as  the  contract  made  by  the  defendants  was  a  personal 
contract  with  the  servant,  and  that  she  could  not  recover  in  tort 
because  the  goods  were  not  lawfully  on  the  premises  of  the 
defendants.  J udgment  was  accordingly  given  for  the  defendants. 
The  plaintiff  appealed. 

J.  Alderson  Foote,  for  the  plaintiff.  The  plaintiff  is  entitled  to 
maintain  the  action,  first,  on  the  ground  of  tort ;  and,  secondly, 
on  the  ground  of  contract.  If  the  railway  company  by  mis- 
feasance damage  goods  which  are  lawfully  on  their  premises, 
they  are  liable  to  the  owner  of  the  goods  as  for  a  tort.  Accord- 
ing to  Glaridge  v.  South  Staffordshire  Tramway  Co.  (1),  where 
goods  have  been  bailed,  the  bailee  cannot  recover  for  injury  to 
them  unless  he  is  liable  over  to  the  bailor,  and  therefore  the 
latter  must  be  entitled  to  sue.  The  learned  judge  seems  to  have 
thought  that  the  goods  were  delivered  to  the  defendants,  not  as 
being  the  personal  luggage,  but  as  the  property  of  the  servant, 
and  so  were  not  lawfully  on  the  defendants'  premises.  This  is  a 
misconception,  for  they  were  delivered  as  the  personal  luggage 
of  the  servant,  and  no  representation  was  made  as  to  whose  pro- 
perty they  were — a  fact  that  was  immaterial.  If  Claridge  v.  South 
Staffordshire  Tramway  Co.  (1)  was  wrongly  decided,  and  the 
bailee  can  sue  as  trustee  for  the  bailor,  it  is  contended  that  since 
the  Judicature  Acts  the  plaintiff,  as  the  person  really  interested, 
can  also  sue.  It  is  not  a  question  of  knowledge  on  the  part  of 
the  defendants,  for  goods,  or,  as  in  Austin  v.  Great  Western  By. 
Co.  (2),  a  child,  maybe  lawfully  on  the  company's  premises  with- 
out their  knowledge,  so  as  to  make  them  liable,  if  there  is  no 
fraud  or  intention  to  deceive.  In  Becher  v.  Great  Eastern  By. 
Co.  (3),  which  was  relied  on  by  the  defendants,  the  portmanteau 
carried  by  the  servant  was  not  his  personal  luggage. 

The  duty  owed  by  the  company  to  the  plaintiff  is  that  in- 
dicated by  Bramwell  B.  in  Hayn  v.  Culliford  (4),  which  had  been 

(1)  [1892]  1  Q.  B.  422.  (3)  L.  K.  5  Q.  B.  241. 

(2)  L.  R.  2  Q.  B.  442.  (4)  4  C.  P.  D.  182. 


2Q.B. 


QUEEN'S  BENCH  DIVISION. 


389 


recognised  in  Marshall  v.  Yorlc,  Newcastle  and  Berivick  By.  Co.  (1)  C.  A. 

and  Martin  v.  Great  Indian  Peninsidar  By,  Co.  (2)  1895 

As  to  the  question  of  contract,  it  may  be  contended  that  the 

servant  taking  his  ticket  with  the  money  of  his  mistress  acted  as  Q^^^^r^ 

her  asent,  and  that  she  can  sue  on  the  contract  made  by  him.  Eastern 
°  -,  mi  Railway  Co. 

Jelf,  Q.C.y  and  Coller,  for  the  defendants.  There  was  no  con- 
tract with  the  plaintiff,  and  she  cannot  sue  for  breach  of  that 
made  with  her  servant.  The  only  obligation  of  the  company  in 
respect  of  this  luggage  arose  out  of  the  contract  made  with  the 
servant.  In  effect  it  was,  so  far  as  related  to  the  luggage,  a 
contract  of  insurance  of  his  property  carried  as  personal  luggage, 
and  the  company  are  under  no  obligation  to  any  one  but  him  for 
any  tortious  act  of  their  servants  which  damages  the  property  of 
which  they  have  charge.  In  fact,  there  has  been  only  a  non- 
feasance in  not  taking  suflScient  care  of  the  portmanteau  ;  and  if 
the  plaintiff  can  recover  at  all  it  must  be  in  respect  of  some 
active  negligence  amounting  to  a  misfeasance.  Becher  v.  Great 
Eastern  By.  Co.  (3)  and  Alton  v.  Midland  By.  Co,  (4)  are  entirely 
in  the  defendants'  favour.  [They  cited  also  Great  Northern  By, 
Co.  V.  Shepherd  (5)  and  Great  Western  By,  Co.  v.  Bunch.  (6)] 

Lord  Esher  M.E.  In  this  case  the  plaintiff  has  brought  an 
action  against  the  defendants  on  the  ground  that  property 
belonging  to  her  had  been  injured  by  the  negligence  of  their 
servant.  The  property  was  in  a  portmanteau,  which  was  taken 
by  one  of  the  defendants'  servants  for  the  purpose  of  its  being 
placed  in  a  train,  and  it  was  said  that  owing  to  his  carelessness 
it  was  allowed  to  fall  on  the  line  so  that  it  was  run  over  by  a 
train  and  the  goods  in  it  were  destroyed.  It  is  suggested  that 
there  was  no  evidence  that  the  man  was  carrying  the  portmanteau 
carelessly ;  but  it  is  not  usual  for  porters  to  let  things  fall  on 
the  line,  and  unless  there  were  some  explanation  of  how  it  had 
happened  any  one  would  say  that  there  was  negligence,  and  we 
ought  so  to  find.    That  being  so,  the  plaintiff  says  there  was  a 

(1)  11  C.  B.  655.  (4)  19  C.  B.  (N.S.)  213 ;  3i  L.  J. 

(2)  L.  E.  3  Ex.  9.  (CP.)  292. 

(3)  L.  R.  5  Q.  B.  241.  (5)  21  L.  J.  (Ex.)  114. 

(6)  13  App.  Cas.  31. 
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0.  A.  wrongful  act  of  the  defendants  with  regard  to  her  property,  and 
1895      that  she  has  a  right  to  recover  damages.    The  answer  given  is 


Meux     that  the  portmanteau  was  brought  to  the  station  by  a  servant  of 
Gkeat  plaintiff,  who  took  a  ticket  and  gave  the  portmanteau  to  be 
E^lway'co  ^^^^^^^  porter  as  personal  luggage  under  the  contract 
  made  personally  by  the  plaintiff's  servant  with  the  defendants. 

Lord  Esher  M.R.        .         .  t  \  i 

It  is  said,  therefore,  that  as  the  plaintiff  was  no  party  to  the 
contract  there  could  be  no  breach  of  contract  so  far  as  she  is 
concerned.  That  is  quite  true  where  the  goods  are  the  personal 
luggage  of  the  servant  and  are  accepted  as  such,  though  it  would 
not  apply  where  a  servant  is  sent  with  luggage  to  be  forwarded 
which  is  paid  for  and  not  taken  as  his  personal  luggage.  In 
such  a  case  the  servant  would  be  making  a  contract  on  behalf 
of  his  master,  who  could  adopt  what  was  done  and  sue  for  breach 
of  contract. 

There  being  no  contract  in  this  case  with  the  plaintiff,  she  gets 
no  right  to  sue  for  a  breach  of  the  contract  which  was  made,  and 
there  is  no  duty  towards  her  arising  on  contract.  There  is 
nothing  in  such  a  state  of  things  that  deprives  the  plaintiff  of  a 
right  which  she  has  independently  of  contract,  and  which  she 
would  have  even  if  there  were  no  contract.  If  goods  were  put 
on  the  premises  of  the  defendants  or  in  a  van  without  any  know- 
ledge on  their  part,  they  would  not  be  bound  to  take  notice  that 
the  goods  were  there.  If  they  are  put  openly  on  the  platform, 
to  be  carried  by  the  company,  they  know  that  the  goods  are 
there ;  they  allow  them  to  be  there ;  and  it  must  be  a  wrongful 
act  for  them  to  deal  negligently  with  them.  If  they  authorize 
their  servants  to  take  luggage  up  and  carry  it,  the  servants  must 
do  so  with  reasonable  care,  and  for  any  active  wrongful  act  on 
their  part  the  company  are  liable.  They  cannot  say  that  it  was 
done  without  their  authority  ;  and,  therefore,  for  such  a  wrongful 
act  the  person  injured  has  a  right  of  action  against  them,  although 
as  between  him  and  them  there  was  no  contract,  and  although 
there  was  a  contract  between  them  and  some  one  else  with  regard 
to  the  luggage.  It  seems  to  me  that  the  authorities  bind  us  on 
this  point ;  but  even  if  they  did  not,  I  entirely  agree  with  the 
view  expressed  by  Bramwell  B.  in  Hayn  v.  Culliford.  (1)  There 

(1)  4:  C.  P.  D.  182. 
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goods  were  lawfully  with  the  defendants'  licence  on  their  ship,  C.  A. 
and  they  so  tortiously  dealt  with  the  goods  that  they  were  in-  1895 


jured.    The  learned  judge  first  dealt  with  the  case  of  a  contract,  Meux 
and  then  said  :  "  So  also  if  there  is  not  " — that  is,  if  there  is  not  great 
a  contract*    "  For  if  so,  the  case  is  this  :  The  goods  were  lawfully  j^^^wTy  Co 
with  the  defendants'  licence  in  their  ship,  and  they  tortiously  so   

,    ,  .  .  LordEsherM.R. 

dealt  with  them  that  the  goods  were  injured."  The  proposition 
would  have  been  equally  good  if  the  word  "  lawfully  "  had  been 
omitted,  and  that  word  is  only  inserted  to  contrast  with  what 
follows.  He  points  out  that  the  negligent  act  of  the  defendants 
was  wrongful,  not  as  a  breach  of  contract,  but  as  a  wrongful  act 
in  itself."  He  was  dealing,  not  with  an  omission  to  do  some- 
thing, or  with  mere  non-feasance,  but  with  misfeasance,  and  he 
pronounces  such  a  misfeasance  to  be  an  act  wrongful  in  itself. 
The  same  principle  is  to  be  found  in  the  judgment  of  the  same 
learned  judge  in  Foulkes  v.  Metropolitan  District  By.  Co,  (1),  in 
which  he  says  there  may  be  no  duty  by  contract,  and  consequently 
no  cause  of  action  for  a  non-feasance,  but  that  there  was  a  duty 
imposed  by  the  law  to  do  no  act  to  injure  another.  These  are 
authorities  which  seem  to  me  to  be  suflicient  for  the  deter- 
mination of  this  case,  and  I  think  that  principle  goes  with 
authority. 

I  cannot  think  that  the  case  of  Alton  v.  Midland  Bi/.  Co.  (2) 
touches  the  present  one.  It  was  decided  on  demurrer  on  an 
averment  that  the  action  was  founded  on  contract ;  and  that  was 
the  basis  of  the  decision,  which  was  that  such  right  founded  on 
contract  was  not  made  out. 

In  this  case  the  evidence  is  clear  that  the  property  belonged 
to  the  plaintiff ;  and,  for  the  reasons  I  have  given,  I  think 
she  was  entitled  to  succeed.  The  appeal  must,  therefore,  be 
allowed. 

Kay  L.J.  In  this  case  the  plaintiff's  servant  was  about  to 
travel  on  the  defendants'  line,  and  he  took  to  the  station  a  port- 
manteau apparently  belonging  to  himself,  and  containing  livery 
which  was  the  property  of  the  plaintiff.  The  livery  was  damaged, 
and  in  respect  of  such  damage  this  action  is  brought.  It  was 
(1)  5  C.  P.  D.  157.  (2)  19  C.  B.  (N.S.)  213  ;  Si  L.  J.  (CP.)  292. 
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C.  A.  damaged  by  an  act  described  in  the  admissions  in  the  following 

1895  terms :  "  The  property  was  overturned  in  front  of  the  train  by 

Meux  one  of  the  defendants'  servants,  and  the  same  was  destroyed  and 

Great  ^^came  useless  to  the  plaintiff."    It  is  quite  plain  that  there 

Eastern  was  an  act,  not  of  omission  but  of  commission,  which  was  negli- 
Railway  Co.  _  .  i     t  •  i  i    i      i  •        «  n 

gent  and  improper,  and  which  caused  the  destruction  of  these 

things. 

The  law  as  to  such  a  state  of  things  has  been  summed  up  in 
Taylor  v.  Manchester ^  Sheffield  and  Lincolnshire  By,  Co.  (1)  That 
was  an  action  for  personal  injuries  to  the  plaintiff,  and  the 
general  doctrine  is  stated  thus  by  Lindley  L.J.  (2) :  "  It  appears 
to  me  that  this  is  an  action  founded  on  tort,  and  the  conclusion 
to  which  I  have  arrived  is  based  upon  the  following  reasons. 
That  which  caused  the  injury  was  not  an  act  of  omission,  it  was 
not  a  mere  non-feasance  ;  it  was  not  merely  the  not  taking  such 
care  of  the  plaintiff  as  by  the  contract  the  defendants  were  bound 
to  take,  but  it  was  an  act  of  misfeasance — it  was  positive  negli- 
gence in  jamming  his  hand.  Contract  or  no  contract,  he  could 
maintain  an  action  for  that.  All  that  the  plaintiff  would  have 
to  prove  in  such  a  case  would  be  that  he  was  lawfully  on  the 
premises  of  the  railway  company,  and  the  contract  is  merely  a 
part  of  the  history  of  the  case."  A.  L.  Smith  L.J.  expressed 
himself  to  the  same  effect  (3)  that  "  It  is  clear  that  a  person 
lawfully  upon  railway  premises  may  maintain  an  action  against 
a  railway  company  for  injuries  sustained  whilst  there  by  reason 
of  the  active  negligence  of  the  company's  servants,  whether  he 
has  a  contract  with  the  company  or  not."  To  apply  that  case  to 
the  present  one — Were  these  goods  lawfully  on  the  premises  of 
the  defendants  ?  They  were  in  the  portmanteau  of  the  servant, 
and  they  were  his  livery  which  he  was  accustomed  to  wear.  He 
was  about  to  travel  as  a  passenger,  and  the  portmanteau  was 
accepted  as  his  personal  luggage,  which  the  company  were  en- 
gaged to  carry  for  him,  receiving  no  payment  except  for  the 
ticket  which  he  took  for  himself.  It  seems  to  me  impossible  under 
these  circumstances  to  say  that  the  livery  was  not  lawfully  on 
the  company's  premises.  I  think  the  test  is  this.   Supposing  the 

(1)  [1895]  1  Q.  B.  134.  (2)  [1895]  1  Q.  B.  134,  at  p.  138. 

(3;  [1895]  1  Q.  B.  134,  at  p.  140. 
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oompany  had  known  that  the  portmanteau  contained  the  ser-  C.  A. 
vant's  livery,  could  they  have  said  they  would  not  carry  it  as  per-  1895 
sonal  luggage  ?  It  seems  to  me  quite  plain  that  they  could  not  meux 
have  said  anything  of  the  kind,  and  in  that  respect  the  case  gr^a^t 
differs  from  that  of  luggage  containing  goods  belonging  to  ^^^^^^^^ 
other  people  in  which  the  person  who  is  carrying  them  as  his 
personal  luggage  has  no  kind  of  interest.  The  learned  judge 
came  to  the  conclusion  that  the  goods  were  not  lawfully  on  the 
company's  premises  ;  but  on  this  matter,  on  which  his  decision  as 
to  this  part  of  the  case  seems  to  have  been  founded,  I  cannot 
agree  with  his  view.  I  am  not  going  to  give  any  opinion  upon 
the  question  whether,  if  the  goods  had  not  belonged  to  the 
servant  at  all  but  to  some  one  else,  and  were  in  his  port- 
manteau, they  would  have  been  lawfully  upon  the  premises 
of  the  company.  It  seems  to  me,  I  must  confess,  a  strong 
proposition  to  say  that,  where  the  company  make  no  inquiry 
as  to  what  is  in  the  portmanteau,  but  accept  it  as  personal 
luggage,  they  should  be  able  to  turn  round  and  say,  "  The 
goods  were  not  yours."  However,  on  that  point  I  give  no 
opinion  at  the  present  time,  because  there  seems  to  be  some 
authority  in  a  sense  opposite  to  the  view  which  I  have  indicated. 
In  this  case  it  seems  to  me  quite  impossible  to  say  that  the 
goods  were  not  properly  treated  by  the  servant  as  being  his 
personal  luggage  and  were  not  lawfully  on  the  defendants' 
premises.  If  they  were  lawfully  there  and  were  injured  by  an 
act  of  misfeasance,  the  authorities  seem  quite  clear  that  the 
owner  of  the  goods  has  a  right  to  sue  for  damages  for  the  injury 
caused  by  the  tortious  act  of  the  servants  of  the  company. 

A.  L.  Smith  L.J.  I  also  am  of  opinion  that  this  judgment 
cannot  be  supported. 

The  facts  lie  in  the  smallest  compass.  The  plaintiff's  foot- 
man was  sent  to  London  by  his  mistress,  who  gave  him  the 
money  for  his  fare.  He  took  in  a  portmanteau  his  livery,  which 
was  the  property  of  the  plaintiff.  It  was  received  as  passenger's 
luggage,  which  in  fact  it  was.  It  did  not  render  it  any  the  less 
the  luggage  of  the  footman  because  the  property  in  the  clothes 
still  remained  in  the  plaintiff.    The  livery  was  damaged  by  the 
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0.  A.  active  negligence  of  the  company's  servant,  and  tlie  plaintiff 

1895  seeks  to  recover  in  respect  of  this  damage. 

Meux  I  am  not  going  to  decide  as  to  what  cause  of  action  the  foot- 

Geeat  might  have,  and  what  damages  he  could  recover.    The  case 

KmlwYy  Co  (^^(^'^idg&  V.  South  Staffordshire  Tramway  Co.  (1),  which  bears 

- —  on  this  point,  may  possibly  require  at  some  future  time  further 

A.  L,  Smith  L.J.  ....  r\c>     ^  •     -r  i  ^  -  ^ 

consideration.  Oi  this  I  am  clear,  that  in  the  circumstances  of 
this  case  the  footman  who  had  taken  the  ticket  could  have  sued 
the  company  either  on  contract  or  in  tort,  but  what  damages  he 
could  have  recovered  it  is  not  necessary  to  discuss.  The  ques- 
tion before  us  is  whether  the  plaintiff  can  sue.  She  has  incurred 
loss  by  reason  of  her  property  having  been  destroyed  by  the 
active  negligence  of  the  servants  of  the  company  while  it  was 
lawfully  on  the  premises  of  the  company ;  she  has  therefore  a 
right  of  action  in  tort  wholly  irrespective  of  contract.  Her  goods 
were  lawfully  on  the  defendants'  premises,  and  by  their  active 
negligence  those  goods  have  been  damaged.  That  gives  her  a 
good  cause  of  action  in  tort.  The  only  answer  given  is  that 
Alton  V.  Midland  By.  Go.  (2)  has  decided  otherwise ;  but  this  is 
not  so.  I  pointed  out  in  Taylor  v.  Manchester,  Sheffield  and 
Lincolnshire  By.  Co.  (8)  that  when  the  former  case  is  looked  into 
it  appears  that  the  sole  point  which  was  decided  was  on  de- 
murrer, which  raised  the  question  whether,  the  servant  having 
contracted  with  the  railway  company  to  be  safely  and  securely 
conveyed,  the  master  could  take  advantage  of  that  contract  and 
sue  for  breach  of  it.  That  case  is  no  authority  for  the  proposi- 
tion that  the  plaintiff  cannot  sue  in  tort  irrespective  of  contract. 
There  is  plenty  of  authority  on  the  other  side :  Marshall  v.  Yorh^ 
Newcastle  and  Berwick  By.  Co.  (4),  Hayn  v.  Culliford  (5),  Foulkes 
V.  Metropolitan  District  By.  Co.  (6),  Taylor  v.  Manchester,  Sheffield 
and  Lincolnshire  By.  Co.  (8),  and  Kelly  v.  Metropolitan  By.  Co.  (7), 
the  bulk  of  the  cases  being  in  this  Court.  It  seems  to  me, 
therefore,  that  it  is  impossible  to  say  on  the  facts  of  this  case 
that  the  plaintiff  has  not  a  good  cause  of  action  against  the 

(1)  [1892]  1  Q-  B.  422.  (4)  11  C.  B.  655. 

(2)  19  0.  B.  (N.S.)  213;  34  L.  J.  (5)  4  C.  P.  D.  182. 
(CP.)  292.                                                (6)  5  C.  P.  D.  157. 

(3)  [1895]  1  Q.  B.  134.  (7)  [1895]  1  Q.  B.  944. 
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company  in  tort.  I  agree,  therefore,  that  the  appeal  should  be 
allowed. 

A'p'i^eal  allowed. 

Solicitors  for  plaintiff:  Upton  <&  Britton. 
Solicitor  for  defendants :  E.  Moore, 

A.  M. 


C.  A. 

1895 

_ 

Meux 

V. 

Geeat 
Eastern 
Kail  WAY  Co, 


[IN  THE  COURT  OF  APPEAL.]  O.A. 
SAKSON  V.  EGBERTS. 

July  9. 

Landlord  and  Tenant — Lease  of  Furnished  House — Lmplied  Condition  of 
fitness  for  Habitation — Continuance  of  Condition  during  Term. 

On  the  letting  of  furnished  lodgings  there  is  no  implied  agreement  that 
the  lodgings  shall  continue  fit  for  habitation  during  the  term. 

Appeal  from  the  judgment  of  His  Honour  Judge  Chalmers 
sitting  as  commissioner  of  assize. 

In  March,  1894,  the  defendant  let  to  the  plaintiff  certain 
furnished  apartments  in  a  house  at  Bettws-y-Coed.  Subse- 
quently, and  while  the  plaintiff  was  occupying  the  apartments 
with  his  family,  a  grandchild  of  the  defendant's  who  was  living 
in  the  house  became  ill  with  scarlet  fever,  and  the  plaintiff's 
wife  and  child  were  infected  and  took  the  fever.  The  plaintiff 
was  put  to  expense  for  medical  attendance  and  nursing  and  in 
other  ways,  and  he  claimed  to  recover  such  expenses  as  damages 
for  breach  of  an  implied  promise  that  the  apartments  were  fit  for 
habitation. 

At  the  trial  of  the  case  the  jury  found,  in  answer  to  questions 
left  to  them  that  the  house  was  healthy  at  the  time  of  the  letting 
and  entering  on  occupation ;  that  the  plaintiff's  wife  and  child 
contracted  scarlet  fever  at  the  defendant's  house  during  occupa- 
tion ;  that  the  defendant  knew  that  his  grandchild  had  scarlet 
fever  and  concealed  that  fact  from  the  plaintiff;  and  they  assessed 
damages  at  81Z.  19s.  The  learned  commissioner  subsequently 
gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

Marshall^  Q.C.,  and  W.  B.  Yates,  for  the  defendant.  The  cases 
shew  that  there  is  a  warranty  in  the  case  of  a  furnished  house 
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0.  A.  that  it  shall  be  fit  for  habitation  at  the  time  at  which  the 
1895  tenancy  is  to  begin :  Smith  v.  MarraUe  (1) ;  Wilson  v.  Finch 
S^BsoN  Satton  (2) ;  but  there  is  no  authority  for  saying  that  there  is  an 
implied  agreement  that  this  state  of  things  shall  continue.  It 
would  not  be  reasonable  to  imply  such  a  condition,  as  the  land- 
lord may  be  at  a  distance,  or  the  insanitary  condition  of  the 
house  may  arise  from  circumstances  that  he  cannot  control.  If 
no  such  warranty  can  in  general  be  implied,  the  fact  that  the 
landlord  resides  on  the  premises  can  make  no  difference.  If  the 
case  for  the  plaintiff  is  put  on  the  ground  that  he  was  not 
informed  by  the  defendant  that  an  inmate  of  the  house  was 
suffering  from  an  infectious  disease,  the  answer  is  that  no  such 
duty  exists.  [He  cited  also  Holder  y.  Soulby  (3) ;  Thompson  v. 
Lacy  (4) ;  Ward  v.  Holhs.  (5)] 

E.  H,  Lloyd  (Jelff  Q.C.,  with  him),  for  the  plaintiff.  A 
warranty  should  be  implied  from  the  relation  of  landlord  and 
tenant  that  the  lodgings  are  reasonably  fit  for  habitation  during 
the  tenancy.  This  is  in  accordance  with  the  judgment  of 
Kelly  C.B.  in  Wilson  v.  Finch  Hatton  (6),  who  treats  the  warranty 
as  implied  "  from  the  very  day  on  which  the  tenancy  is  dated  to 
begin."  Such  an  implication  ought  certainly  to  be  made  when, 
as  in  this  case,  the  landlord  is  on  the  spot  and  supplies  attend- 
ance and  service.  Further,  when  the  change  arose  in  the 
sanitary  condition  of  the  lodgings,  there  was  a  duty  on  the  part 
of  the  defendant  to  inform  the  plaintiff  directly  he  himself  knew 
that  fact. 

LoKD  EsHEE  M.R.  In  this  case  we  are  asked  to  imply  a 
condition  or  duty  in  a  contract  in  which  neither  is  expressed.  I 
differ  from  the  conclusion  at  which  the  learned  commissioner 
has  arrived,  because  the  only  ground  on  which  the  Court  has  a 
right  to  imply  a  condition  in  a  contract  is  that  it  must  have 
been  in  the  contemplation  of  both  parties.  Can  we  say  that 
both  parties  to  this  contract  were  of  a  mind  that  the  condition 

(1)  11  M.  &  W.  5  ;  12  L.  J.  (Ex.)  (3)  8  C.  B.  (N.S.)  254. 
223.                             "                              (4)  3  B.  «&  A.  283. 

(2)  2  Ex.  D.  336.  (5)  4  App.  Cas.  13. 
(6)  2  Ex.  D.  336,  at  p.  343. 
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which  we  are  asked  to  imply  should  exist  ?  For  some  time  the  C.  A. 
case  was  argued  on  the  footing  that  by  the  mere  relation  of  1895 


landlord  and  tenant  there  arises  an  implied  condition  that  the  Sarson 
house  should  be  fit  for  habitation  during  the  whole  of  the  ^jobeets 
tenancy,  so  that  a  breach  of  the  condition  at  any  time  during  ^^^^  ^ 
the  tenancy  would  enable  the  tenant  to  throw  it  up — in  which 
case  he  would  only  be  liable  for  use  and  occupation.   This  point 
was  given  up,  and  the  case  was  put  upon  such  relations  between 
landlord  and  tenant  as  existed  in  this  case — that  is,  that  the 
landlord  was  resident  in  the  house  and  in  a  position  to  give 
attendance  and  service.    How  is  it  possible  to  deduce  from 
stipulations  as  to  such  matters  an  implied  condition  that  the 
house  shall  be  in  a  sanitary  condition  ?    I  can  see  no  way  of 
doing  this,  and  consequently  must  say  that  such  a  condition 
does  not  exist. 


Kay  L.J.  I  am  of  the  same  opinion.  I  have  no  wish  to  add  ' 
to  the  number  of  cases  in  which  that  which  is  not  expressed  in  a 
contract  is  said  by  a  Court  of  law  to  be  implied.  The  cases  have 
gone  to  this  extent,  that  when  a  person  hires  a  furnished  house 
there  is  an  implied  condition  that  it  shall  be  fit  to  live  in  at  the 
time  of  the  hiring.  It  is  easy  to  see  how  that  comes  about, 
because  the  landlord,  knowing  the  purpose  of  the  tenant  in 
hiring  the  house,  must  be  taken  to  warrant  that  the  house  he 
is  letting  shall  be  reasonably  fit  for  the  purpose  for  which  it 
is  hired.  To  extend  this  warranty  so  as  to  make  it  apply  to 
the  condition  of  the  house  during  the  tenancy  is  not,  to  my 
mind,  reasonable.  The  condition  is  that  at  the  time  of  letting 
the  premises  they  are  in  such  a  state  that  the  tenant  can 
take  them.  It  is  no  defence  on  the  part  of  the  landlord  to  an 
action  for  breach  of  the  condition  that  he  did  not  know  that  the 
premises  were  otherwise  than  fit  for  occupation,  because  he  could 
ascertain,  and  ought  to  have  known.  If  the  condition  is  extended, 
so  as  to  apply  if  the  premises  become  insanitary  during  the 
term,  the  landlord  would  be  in  a  different  position.  He  may  be 
at  a  distance  and  know  nothing  as  to  the  state  of  the  house,  or  it 
may  become  insanitary  from  causes  over  which  he  has  had  no 
power  or  control.    The  rule  at  best  is  extremely  artificial, 
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0.  Ae  becanse  it  does  not  extend  to  unfurnished  lodgings  ;  and  I  am 
1895       certainly  not  inclined  to  extend  it  beyond  the  decision  in 


Sakson  Smith  v.  Marrahle.  (1)  Another  point  argued  was  that,  supposing 
KoBEKTs  ^^^^  condition  can  be  implied,  still  there  was  a  duty  on  the 
part  of  the  landlord  to  communicate  with  the  lodger  so  as  to 
give  him  an  opportunity  of  leaving  when  the  lodgings  became 
insanitary.  No  doubt  this  would  be  a  very  proper  thing  to  do, 
but  we  have  to  find  whether  there  is  a  legal  duty  to  do  it.  It  is 
impossible  to  infer  such  a  duty  from  the  mere  relation  of  land- 
lord and  tenant,  for  the  former  may  be  far  away  and  un- 
acquainted with  what  is  occurring.  Then  it  is  said  that  in  this 
case  the  landlord  has  supplied  the  tenant  with  attendance ;  but 
I  think  it  is  impossible  to  imply  the  duty  from  that  fact  simply. 
This  argument,  therefore,  fails,  and  the  defendant  is  entitled  to 
judgment. 


A.  L.  Smith  L.J.  This  is  an  action  brought  by  a  gentleman 
who  took  furnished  lodgings  of  the  defendant  to  recover  damages 
on  the  ground  that,  the  house  became  unfit  for  occupation  by 
reason  of  an  outbreak  of  scarlet  fever  during  the  tenancy. 

The  first  point  in  the  case  is  that  which  was  raised  in  Smith  v. 
Marrahle  (1)  and  Wilson  v.  Fineh  Hatton  (2),  the  question  being 
whether  the  house  was  fit  for  occupation  at  the  time  at  which  the 
tenancy  was  to  begin.  This  was  left  to  the  jury,  who  found  that 
it  was ;  and  I  should  have  thought  that  finding  made  an  end  of 
the  case.  The  two  cases  I  have  named  shew  that  if  the  house 
being  a  furnished  house  is  not  then  fit  for  occupation  the  tenant 
is  entitled  to  rescind  the  contract.  The  learned  commissioner 
went  wrong  in  reading  the  decision  in  Wilson  v.  Finch  Hatton  (2) 
as  if  it  established  that  the  implied  warranty  was  not  confined 
to  the  fitness  of  the  house  for  habitation  at  the  commencement 
of  the  term.  To  extend  such  a  warranty  to  the  whole  term  would 
be  most  unreasonable.  To  do  so  would  lead  to  this — that  if  the 
term  were  for  twelve  months  and  the  house  became  uninhabit- 
able in  the  last  month,  the  tenant  might  then  rescind  the 
contract  and  refuse  to  pay  the  rent  reserved.  The  mistake 
has  arisen  in  giving  undue  effect  to  an  expression  used  by 
(1)  11  M.  &  W.  5 ;  12  L.  J.  (Ex.)  223.  (2;  2  Ex.  D.  336. 
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Kelly  C.B.  in  Wilson  v.  Finch  Hatton.  (1)    That  learned  judge  0.  A. 

said  (2)  :  "  There  is  an  implied  condition  that  a  furnished  house  1895 

shall  be  in  a  good  and  tenantable  condition,  and  reasonably  fit  Sabson 

for  human  occupation  from  the  very  day  on  which  the  tenancy  j»(j3^*jj.pg 

is  to  besrin."    In  that  case  the  tenant  was  entitled  to  enter  into   

°  A.  L.  Smith  L.J. 

occupation  on  May  7,  and  she  came,  and,  finding  unpleasant 
smells,  declined  to  occupy  the  house.  Thereupon  the  landlord 
came  in  and  occupied  the  house  for  some  weeks  while  he  was 
putting  it  into  a  habitable  condition.  The  observation  of 
Kelly  C.B.  was  directed  to  this,  that  the  plaintiff  was  entitled 
to  enter  into  occupation  of  the  house  on  May  7,  and  that  if  it 
was  not  in  a  fit  state  for  occupation  until  the  26th  she  did  not 
get  what  she  had  bargained  for.  The  word  *'from  "  used  by  the 
learned  judge  in  the  sentence  I  have  quoted  has  no  reference  to 
the  continuance  of  the  house  in  a  fit  condition  for  occupation 
after  May  7,  but  only  to  its  then  condition,  and  his  judgment,  as 
is  apparent  from  earlier  passages,  did  not  go  beyond  the  decision 
in  Sinith  v.  Marmhle.  (8) 

It  was  also  argued  that  there  was  a  duty  on  the  part  of  the 
landlord  to  inform  the  tenant  of  the  fact  that  the  house  had  be- 
come insanitary.  It  was  admitted  by  the  learned  counsel  that 
this  duty  could  not  arise  from  the  mere  relationship  of  landlord 
and  tenant ;  but  it  was  said  that  it  arose  from  the  relationship 
established  by  the  facts  of  this  case.  This  is  the  first  time  such 
a  duty  has  been  suggested  :  there  is  no  authority  for  the  sugges- 
tion, and  I  must  decline  to  give  it  effect. 

Aj^'peal  allowed. 

Solicitors  for  plaintiff:  Belfrage  &  Co.,  for  Chamlerlain  S 
Johnson,  Llandudno. 

Solicitors  for  defendant :  Bowliffes,  Baivle  &  Co.,  for  Griffith  & 
Allard,  Llanrwst 


(1)  2  Ex.  D.  336.  (2)  2  Ex.  D.  336,  at  p.  343. 

(1)  11  M.  &  W.  5 ;  12  L.  J,  (Ex.)  223. 

A.  M. 
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C.A. 


[IN  THE  COURT  OF  APPEAL.] 


1895 
July  12,  30. 


THOMAS  V.  LULHAM. 


Landlord  and  Tenant — Distress  for  Bent — Waiver  of  Bight  of  Be-entry — 
Action  to  recover  Possession — Common  Law  Procedure  Act,  1852  (15  &  16 
Vict.  c.  76),  s.  210. 

A  distress  for  rent  levied  by  a  landlord  does  not  operate  as  a  waiver  of 
Ms  right  of  re-entry  for  non-payment  of  that  rent  so  as  to  prevent  him  from 
maintaining  an  action  to  recover  possession  of  the  demised  premises 
under  s.  210  of  the  Common  Law  Procedure  Act,  1852. 

Cotesvjorih  v.  SpoJces  (10  C.  B.  (N.S.)  103)  is  not  inconsistent  with 
Brewer  v.  Eaton  (3  Doug.  230). 

Decision  of  Mathew  J.  reversed. 

Appeal  by  the  plaintiff  against  the  judgment  of  Mathew  J. 
at  the  trial  of  the  action. 

The  action  was  by  a  landlord  against  his  tenant  to  recover 
possession  of  the  demised  premises  on  the  ground  of  forfeiture 
for  non-payment  of  rent. 

In  the  year  1884  the  plaintiff  demised  to  the  defendant  the 
house  No.  19,  J^ew  Oxford  Street,  for  the  term  of  twenty-one 
years,  at  the  rent  of  130Z.  payable  on  the  usual  quarter-days, 
with  a  proviso  for  re-entry  if  the  rent  remained  unpaid  for 
twenty-one  days  after  it  became  due,  whether  demanded  or  not. 
Upon  March  25, 1894,  one  quarter's  rent  was  due  and  of  it  91.  9s. 
remained  unpaid,  and  at  Midsummer  and  at  Michaelmas,  1894, 
two  further  quarters'  rent  also  became  due  and  remained  unpaid. 
Upon  November  22,  1894,  the  plaintiff  distrained,  but  was  only 
able  to  realize  by  the  distress  such  an  amount  as  left  more  than 
half  a  year's  rent  still  due,  and  he  thereupon,  upon  November  26, 
1894,  issued  the  writ  in  this  action  against  the  defendant. 
Mathew  J.  held  that  by  distraining  upon  November  22,  1894, 
the  plaintiff  had  waived  the  forfeiture,  and  gave  judgment  for 
the  defendant. 

The  plaintiff  appealed. 


Cavanagh,  for  the  plaintiff.    The  levying  of  a  distress  is  not 
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in  this  case  a  waiver  of  the  right  of  re-entry  for  non-payment  of      C.  A. 
rent  which  is  reserved  by  the  lease,  the  distress  being  insufficient :  1895 
Brewer  v.  Eaton.  (1)    In  that  case  the  proceeding  was  under  Thomas 
s.  2  of  4  Geo.  2,  c.  28,  and  s.  210  (2)  of  the  Common  Law  Pro-  l^^^^^^ 
cedure  Act,  1852  (15  &  16  Vict.  c.  76),  which  is  now  in  force, 
is  a  re-enactment  of  s.  2  of  4  Geo.  2,  c.  28.    At  common  law,  no 
doubt,  the  distress  would  operate  as  a  waiver  of  the  forfeiture  ; 
but  in  order  to  enforce  the  remedy  given  by  the  statute  it  is 
necessary  first  to  levy  a  distress,  for  the  plaintiff  could  not  other- 
wise prove  at  the  trial  that  the  distress  was  insufficient.  The 
distress  cannot,  therefore,  operate  as  a  waiver.    In  Gotesworth  v. 
Spokes  (3)  there  was  not  half  a  year's  rent  in  arrear  after  the 
distress,  and  that  was  the  ground  of  the  decision.    In  Shepherd 
V.  Berger  (4)  the  proviso  for  re-entry  was  "  if  and  whenever  " 
any  one  quarter's  rent  should  be  in  arrear  for  twenty-one  days 
and  no  sufficient  distress  could  be  levied,  and  it  was  held  that 
the  lessor  had  a  right  of  re-entry  as  often  as  at  any  moment  of 
time  the  two  conditions  named  existed.    The  words  "if  and 
whenever  "  are  equivalent  to  "  as  often  as  it  shall  happen  that " 
in  s.  210. 

Mneas  MacJcintosh,  for  the  defendant.  Sect.  210  of  the 
Common  Law  Procedure  Act,  1852,  does  not  expressly  alter  the 
common  law  that  a  distress  for  rent  is  a  waiver  of  a  right  of 
re-entry,  nor  does  it  alter  it  by  implication.  The  only  alteration 
is  in  matters  of  procedure.  The  learned  judge  was  of  opinion 
that  the  distress  was  not  put  in  to  satisfy  the  statute.    Brewer  v. 


(1)  3  Doug.  230. 

(2)  By  s.  210,  "  In  all  cases  be- 
tween landlord  and  tenant,  as  often  as 
it  shall  happen  that  one  half-year's 
rent  shall  be  in  arrear,  and  the  land- 
lord or  lessor  to  whom  the  same  is 
due  hath  right  by  law  to  re-enter  for 
the  non-payment  thereof,  such  land- 
lord or  lessor  shall  and  may,  without 
any  formal  demand  or  re-entry,  serve 
a  writ  in  ejectment  for  the  recovery 
of  the  demised  premises.  .  .  .  and  if 
it  shall  be  proved  upon  the  trial,  in 

(4)  [1891] 


case  the  defendant  appears,  that  half 
a  year's  rent  was  due  before  the  said 
writ  was  served,  and  that  no  suflScient 
distress  was  to  be  found  on  the  demised 
premises,  countervailing  the  arrears 
then  due,  and  that  the  lessor  had 
power  to  re-enter,  then  and  in  every 
such  case  the  lessor  shall  recover 
judgment  and  execution,  in  the  same 
manner  as  if  the  rent  in  arrear  had 
been  legally  demanded  and  a  re-entry 
made." 

(3)  10  C.  B.  (N.S.)  103. 
Q.  B.  597. 
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C.  A.      Eaton  (1)  is  of  doubtful  authority,  and  was  practically  overruled 
1895      by  Cotesworth  v.  S;poJces.  (2) 
Thomas 


V. 

LlJLHAM. 


J uly  30.  Kay  L.J.  read  the  following  judgment : — The  statute 
15  &  16  Yict.  c.  76,  s.  210,  seems  to  me  to  mean  that  a  landlord 
who  has  power  to  re-enter  for  non-payment  of  rent  may  recover 
in  ejectment,  notwithstanding  that  he  has  distrained  for  that  rent, 
if  the  distress  did  not  produce  sufficient  to  pay  the  rent,  but  left 
half  a  year's  rent  still  due.  In  this  case  the  landlord  had  a  right  of 
re-entry  if  any  quarter's  rent  should  be  in  arrear  twenty-one 
days.  Two  quarters'  rent  and  part  of  a  prior  quarter's  rent  were 
due.  The  landlord  distrained.  The  distress  was  not  sufficient 
to  pay  the  unpaid  balance  of  the  first  quarter's  rent.  There- 
fore, when  he  brought  the  action,  half  a  year's  rent  was  due, 
and  the  statute  applies  and  enables  him  to  recover  notwith- 
standing the  distress.  This  was  the  construction  put  upon  the 
statute  of  Greorge  II.  in  Brewer  v.  Eaton,  (1)  It  was  argued  that 
putting  in  the  distress  waived  the  right  of  re-entry  at  common 
law,  and  that  the  statute  does  not  apply  where  a  distress  has 
actually  been  levied.  The  material  words  are,  "  If  it  shall  be 
proved  upon  the  trial  that  half  a  year's  rent  was  due  before  the 
said  writ  was  served,  and  that  no  sufficient  distress  was  to  be 
found  on  the  demised  premises  countervailing  the  arrears  then 
due."  How  could  it  be  said  that  no  sufficient  distress  was  to  be 
found  without  distraining?  Goods  on  the  premises  are  not  a 
distress  until  they  are  distrained,  and  the  landlord  cannot  tell 
what  is  to  be  found  on  the  premises  without  putting  in  a  distress. 
He  has  no  right  to  enter  merely  to  see  what  goods  are  there. 
The  statute  evidently  contemplates  an  actual  distress,  and 
expressly  authorizes  the  ejectment  under  the  proviso  for  re-entry, 
notwithstanding  such  distress,  if  half  a  year's  rent  remains  due. 
But  reliance  was  placed  upon  the  language  used  by  the  late 
Yaughan  Williams  J.  in  his  judgment  (in  1861)  in  Cotesworth 
V.  SpoJces.  (2)  In  that  case  a  lessor,  having  a  power  of  re-entry, 
distrained  for  three  quarters'  rent,  and  after  realizing  the  distress 
less  than  half  a  year's  rent  remained  due.    He  then  brought 

(1)  3  Doug.  230.  (2)  10  0.  B.  (N.S.)  103. 


Kay  L.J. 


2  Q.  B.  QUEEN'S  BENCH  DIVISION.  403 

ejectment ;  but  it  was  held  that,  as  half  a  year's  rent  was  not  C.  A. 
due,  the  case  was  not  within  the  statute,  and  the  action  was  1895 
not  maintainable.  The  power  of  re-entry,  by  the  terms  of  the  thomas 
lease,  was  if  a  quarter's  rent  should  be  in  arrear  for  twenty-one  l^lham 
days.  The  three  quarters'  rent  were  due  at  Michaelmas,  1860 — 
i.e.,  September  29.  The  distress  was  put  in  on  October  2,  that 
is,  within  twenty-one  days  from  that  date.  Ejectment  was 
brought  on  N'ovember  2,  after  the  expiration  of  twenty-one  days ; 
but,  part  having  been  paid  by  the  distress,  there  was  not  a  right 
of  re-entry  for  half  a  year's  rent  at  the  end  of  the  twenty-one 
days  after  Michaelmas,  and  Yaughan  Williams  J.  said  that  the 
distress  was  a  waiver,  because  it  was  for  the  rent  up  to  Michaelmas, 
as  to  the  last  quarter  of  which  there  was  no  right  of  re-entry  at 
the  time  of  the  distress,  because  the  twenty-one  days  had  not 
expired.  But,  if  the  distress  had  been  confined  to  the  rent  due 
at  Midsummer,  there  wo  aid  have  been  no  waiver,  because  as  to 
that  the  forfeiture  had  actually  occurred.  In  the  present  case 
it  is  unnecessary  to  express  any  opinion  as  to  this  part  of  the 
judgment,  which  was  not  the  ground  of  the  decision  before  us. 
Two  quarters'  rent  and  part  of  a  third  were  due  on  September  29, 
and  the  distress  was  put  in  on  November  22,  more  than  twenty- 
one  days  after  the  last  of  the  three  quarters'  rent  became  due, 
and  therefore  that  point  does  not  arise. 


A.  L.  Smith  L. J.,  after  stating  the  facts,  continued : — It  is 
conceded  by  the  plaintiff  that  at  common  law  the  distress 
operated  as  a  waiver  of  the  forfeitures  which  occurred  on  the 
non-payment  of  the  rent,  and  the  question  is  whether,  notwith- 
standing this  distress,  the  plaintiff,  by  reason  of  the  provisions  of 
sect.  210  of  the  Common  Law  Procedure  Act,  1852  (15  &  16 
Vict.  c.  76),  is  entitled  to  maintain  this  action.  [The  Lord 
Justice  read  the  section.]  To  bring  himself  within  the  section 
the  landlord  must  prove,  first,  the  relationship  of  landlord  and 
tenant ;  secondly,  that  he  has  by  law  the  right  to  re-enter  for 
non-payment  of  rent;  thirdly,  that,  having  distrained,  lie  has 
been  unable  thereby  to  satisfy  the  rent  due ;  and,  lastly,  that 
there  was  half  a  year's  rent  due  when  he  served  the  writ  of 
ejectment.    Upon  proof  of  these  things  by  the  landlord,  then,  in 


404 


QUEEN'S  BENCH  DIVISION. 


[1895] 


C.  A.      my  judgment,  the  section  enacts  that  he  may  proceed  against 
1895       his  tenant  and  recover  in  ejectment,  whether  he  had  legally 
Thomas     demanded  the  rent  or  not ;  but  to  avail  himself  of  the  section  the 
LuLHAM.    above-mentioned  four  requisites  must  be  proved.    That  this  is 
L       L  J  reading  of  the  section  appears  from  Brewer  v.  Eaton  (1), 

in  the  year  1783,  where  Lord  Mansfield  and  the  Court  of  King's 
Bench,  upon  4  Geo.  2,  c.  28,  s.  2  (an  equivalent  section  to 
sect.  210  of  the  Common  Law  Procedure  Act,  1852),  held  that, 
though  at  common  law  the  distress  would  have  operated  as  a 
waiver  of  the  forfeiture  incurred  by  the  non-payment  of  the  rent, 
yet  in  a  case  which  came  within  the  statute  it  was  not  so,  for  the 
statute  required  the  landlord  to  prove  on  the  trial  that  no 
sufficient  distress  was  to  be  found  on  the  premises  countervailing 
the  arrears  due,  and  that  a  distress,  which  it  was  necessary  for 
the  landlord  to  make  in  order  to  complete  the  title  given  him 
by  the  statute,  was  no  waiver.  It  is  said,  however,  that  this  case 
was  overruled  by  the  Court  of  Common  Pleas  in  Cotesworth  v. 
SpoJces  (2) ;  but  this  is  not  so.  That  case  decided  that  for  a 
landlord  to  bring  himself  within  the  section  he  must  prove  that 
half  a  year's  rent  was  in  arrear  at  the  time  of  the  service  of  the 
writ.  A  passage  at  the  end  of  the  judgment  (which  was  delivered 
by  Vaughan  Williams  J.)  was  pressed  upon  us  to  shew  that  the 
forfeiture  was  waived  in  the  present  case  by  what  the  landlord 
had  done ;  but,  in  my  judgment,  though  the  passage  is  hard  to 
understand,  it  does  not  decide  this,  and  I  must  point  out  that  it 
was  not  competent  for  the  Court  of  Common  Pleas  to  overrule 
the  Court  of  King's  Bench,  and  it  is  not  correct  to  say  that  it 
has  done  so.  It  should  be  noted  that  in  Cotesworth  v.  S^ohes  (2) 
the  distress  was  within  the  twenty-one  days,  which  is  not  so  in 
the  present  case ;  but,  be  this  as  it  may,  in  my  judgment  the 
case  leaves  Brewer  v.  Eaton  (1)  untouched  upon  the  point  now 
under  consideration.  The  Court  of  King's  Bench  put  the  true 
construction  upon  the  section,  which  has  apparently  been  acted 
upon  for  over  one  hundred  years,  and,  as  the  plaintiff  has  proved 
the  requirements  of  sect.  210,  he  is  entitled  to  judgment.  The 
appeal  must  be  allowed,  and  judgment  given  for  the  plaintiff^ 
with  costs  here  and  below. 

(1)  3  Doug.  230.  (2)  10  C.  B.  (N.S.)  103. 
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LoKD  EsHEK  M.K.  I  agree  with  the  judgments  which  have 
been  read  by  my  learned  brethren.  My  view  is  that  the  old 
common  law  has  not  been  altered,  and  that  the  receipt  of  rent 
by  a  landlord  still  operates  as  a  waiver  of  a  forfeiture  previously 
accrued.  But,  in  my  opinion,  the  statute  has  given  to  the 
landlord  a  new,  original,  and  independent  right,  and  I  think 
that  under  the  statute  the  plaintiff  was  entitled  to  levy  the 
distress,  without  thereby  waiving  his  right  of  re-entry. 

'  Appeal  allowed. 

Solicitors  :  A.  J".  Thomas ;  A.  Mewhurn  Walker. 

W.  L.  C. 


[IN  THE  COURT  OF  APPEAL.] 
PALMER  V.  BRAMLEY. 

Landlord  and  Tenant — Bill  of  Exchange  given  for  Bent — Suspension  of  Bight 

of  Distress. 

The  fact  of  a  landlord  taking  a  bill  of  exchange  from  his  tenant  for  rent 
due  is  some  evidence  of  an  agreement  by  the  landlord  to  suspend  his 
remedy  by  distress  during  the  currency  of  the  bill. 

Appeal  from  the  judgment  of  a  Divisional  Court  on  appeal 
from  the  county  court  of  Leicestershire. 

The  action  was  one  of  replevin.  It  appeared  that  one  Knight 
was  tenant  to  the  defendant  of  certain  premises  at  a  rent  of 
-  801.  a  year  payable  quarterly  at  the  usual  quarter-days.  On 
December  25,  1894,  a  quarter's  rent  fell  due  and  was  not  paid. 
On  February  14,  1895,  the  defendant  suggested  that  Knight 
should  give  him  a  bill  of  exchange  for  40Z.  payable  two  months 
after  date  in  respect  of  the  overdue  rent  and  of  the  accruing 
quarter's  rent,  which  Knight  accordingly  did.  On  February  20 
Knight  assigned  all  his  property  to  the  plaintiff  as  trustee  for 
the  benefit  of  Knight's  creditors.  On  March  19,  during  the 
currency  of  the  bill  of  exchange,  the  defendant  put  in  a  distress 
for  the  quarter's  rent  due  in  the  previous  December.  The 
plaintiff  thereupon  brought  this  action.  The  county  court  judge 
considered  that  he  was  bound  by  the  decision  in  Davis  v. 


C  A. 
1895 

Thomas 

V. 

LULHABI. 


C.  A. 

1895 
July  19. 
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C.  A.  Gyde  (1)  to  hold  that  the  mere  giving  of  the  bill  was  no  evi- 
1895       dence  of  the  suspension  of  the  right  of  the  landlord  to  distrain. 

Palmer    He  therefore  withdrew  the  case  from  the  jury,  and  entered  judg- 

Bramley.    ^^^^  for  the  defendant. 

The  plaintiff  appealed. 

The  Divisional  Court  (Wright  and  Kennedy  JJ.)  directed  a 
new  trial  on  the  ground  that  Davis  v.  Gyde  (I)  was  not  an 
authority  that  an  agreement  to  suspend  the  landlord's  remedy 
by  distress  may  not  be  inferred  from  the  fact  of  his  taking  a  bill 
or  note  for  the  rent  due.  Leave  to  appeal  was  given,  and  the 
defendant  appealed. 

T.  H.  Walker,  for  the  defendant.  The  mere  fact  of  a  bill 
being  given  by  the  tenant  and  accepted  by  the  landlord  is  not 
evidence  of  an  agreement  by  him  to  suspend  his  right  of  distress  : 
Davis  V.  Gyde,  (1)  Such  an  agreement  must  be  proved  aliunde, 
and  there  was  no  evidence  in  this  case  of  any  such  agreement. 
The  bill  of  exchange  was  a  collateral  remedy  only ;  and  though 
the  fact  of  its  currency  might  affect  the  landlord's  right  of 
action,  it  did  not  limit  his  right  to  distrain.  [He  also  cited 
Baher  v.  Walker  (2);  Drake  v.  Mitchell  (3);  Davidson  v.  Allen.  (4)] 

Toller,  for  the  plaintiff,  was  not  called  on. 

Kay  L.J.  In  this  case  I  think  we  ought  to  uphold  the 
decision  of  the  Divisional  Court.  The  defendant  took  a  bill  of 
exchange  for  the  rent  due  and  for  the  rent  of  the  current 
quarter,  and  the  bill  would  fall  due  some  time  after  the  expi- 
ration of  the  current  quarter.  This  would  give  him  an  appro- 
priate remedy  for  the  rent  due  to  him ;  and  to  my  mind  a  possible 
inference  to  be  drawn  is  that  he  agreed  that  on  the  bill  of 
exchange  being  given  his  remedy  by  distress  should  be  suspended. 
I  do  not  say  that  the  taking  of  the  bill  of  exchange  was  conclusive 
evidence  of  such  an  agreement ;  all  that  it  is  necessary  to  say  is 
that  it  was  some  evidence.  If  so,  the  county  court  judge  should 
not  have  withdrawn  the  case  from  the  jury.  The  question  was 
what  was  the  intention  and  object  of  the  giving  of  the  bill  of 

(1)  2  A.  &  E.  623.  (3)  3  East,  251. 

(2)  14  M.  &  W.  465.  (4)  20  L.  R.  1. 16. 
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exchange ;  and  all  the  facts,  including  the  fact  of  the  giving  of  0.  A. 
the  bill,  should  have  been  before  the  jury.  1895 

The  case  of  Davis  v.  Gyde  (1)  was  relied  on  by  the  county  Palmer 
court  judge.  That  case  was  decided  on  demurrer  to  a  plea  that  bramley 
a  bill  of  exchange  was  given  for  rent,  but  not  averring  that  it 
was  taken  in  satisfaction  or  with  the  intention  of  suspending  the 
landlord's  remedy.  On  demurrer  such  a  plea  was  held  to  be 
insufficient ;  but  that  is  not  an  authority  that  the  giving  of  the 
bill  was  no  evidence  of  an  agreement  to  suspend  the  landlord's 
right  of  distress,  had  such  an  agreement  been  averred. 

I  agree,  therefore,  with  the  Divisional  Court  that  there  must 
be  a  new  trial. 

A.  L.  Smith  L.  J.  There  is  no  question  before  us  of  overruling 
Davis  V.  Gyde  (1),  which  was  rightly  decided  on  the  pleadings  as 
they  stood.  In  that  case  the  averments  were  insufficient,  and 
the  judges  pointed  out  that  nothing  was  disclosed  by  the  plea  to 
raise  the  defence  that  the  taking  of  the  note  suspended  the 
right  of  distress.  In  BaJcer  v.  Walker  (2)  Parke  B.  says :  "  Where 
a  man  who  has  a  judgment  debt " — and  rent  is  on  the  same  footing 
as  a  judgment  debt — "  takes  from  his  debtor  a  promissory  note  for 
the  amount,  payable  at  a  certain  time,  it  must  be  inferred  that 
he  thereby  enters  into  an  agreement  to  suspend  his  remedy  for 
that  period."  It  is  clear,  therefore,  that  whether  in  the  present 
case  such  an  agreement  must  be  inferred  or  not,  at  all  events  it 
may  be  inferred,  and  that  is  sufficient  to  make  it  requisite  that 
the  case  should  be  left  to  the  jury.  It  cannot  be  that  in  the 
absence  of  other  evidence  than  the  fact  of  the  giving  of  the  bill 
it  is  obligatory  to  hold  that  it  was  only  given  and  taken  as 
collateral  security.    The  appeal  must,  therefore,  be  dismissed. 

Apjpeal  dismissed. 

Solicitors  for  plaintiff :  Pitman  <&  Sons,  for  Haxhy,  Partridge  & 
Waring,  Leicester, 

Solicitors  for  defendant :  Tihhitts  (&  Tichner,  for  Harvey  dt 
Clarice,  Leicester, 

(1)  2  A.  &  E.  623.  (2)  14  M.  &  W.  465. 
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[IN  THE  COURT  OP  APPEAL.] 

G.  E.  DOBELL  &  CO.  v.  THE  STEAMSHIP  EOSSMOKE 
COMPANY,  LIMITED. 

Ship — Bill  of  Lading — Exemption  of  Owner  from  LiaMlity — Owner  exercising 
due  Diligence  to  make  Vessel  Seaworthy — Negligence  of  Agents — Act  of 
Congress  of  February  13,  1893  (c.  105). 

Goods  were  shipped  under  a  bill  of  lading  wliicli  incorporated  by 
reference  an  Act  of  Congress  by  which,  if  the  owner  of  a  ship  shall 
exercise  due  diligence  to  make  the  vessel  in  all  respects  seaworthy,  and 
properly  manned,  equipped,  and  supplied,  neither  the  vessel,  her  owner, 
agent,  or  charterers  shall  become  liable  or  be  held  responsible  for  damage 
or  loss  resulting  from  faults  or  errors  in  navigation  or  in  the  management 
of  the  vessel.  The  owner  of  a  vessel  supplied  proper  equipment  and 
appointed  a  competent  ship's  carpenter,  but  by  the  negligence  of  the 
carpenter  the  ship  was  allowed  to  go  to  sea  in  an  unseaworthy  condition, 
by  reason  whereof  a  part  of  the  cargo  was  damaged  during  the  voyage. 
In  an  action  by  the  owner  of  the  damaged  goods  against  the  shipowner  : — 

Held,  affirming  the  judgment  of  Lawrance  J.,  that  to  exempt  the  ship- 
owner from  liability  it  was  not  sufficient  merely  to  shew  that  he  had 
personally  exercised  due  diligence  to  make  the  vessel  seaworthy,  but  that 
it  must  be  shewn  that  those  persons  whom  he  employed  to  act  for  him  in 
this  respect  had  exercised  due  diligence  ;  and  that,  therefore,  the  negligence 
of  the  ship's  carpenter  prevented  the  exemption  from  applying,  and  the 
shipowner  was  liable. 

Appeal  from  the  judgment  of  Lawrance  J.  at  the  trial  of  the 
cause  without  a  jury. 

The  action  was  by  the  owner  of  goods  shipped  under  a  biU  of 
lading  at  Baltimore  for  delivery  in  Liverpool  and  damaged  in 
transit.  It  was  admitted  at  the  trial  that  there  was  a  porthole 
to  the  ship  above  the  water-line  for  use  in  loading  cargo,  and 
that  if  properly  caulked  and  tightly  screwed  down  it  would  not 
admit  water  when  the  vessel  was  at  sea.  Before  she  started  on 
her  voyage  the  porthole  was  closed  by  the  ship's  carpenter,  but 
in  such  an  imperfect  manner  that  it  was  not  watertight,  and 
during  the  voyage,  as  the  porthole  was  submerged  from  time  to 
time  by  the  rolling  of  the  vessel,  water  got  in  through  it  and 
damaged  a  part  of  the  cargo.    The  appliances  for  closing  the 
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porthole  were  sufficient  and  in  good  order,  and  the  competency      C.  A. 
of  the  ship's  carpenter  for  the  duties  he  had  to  perform  was  not  1895 
disputed.    The  part  of  the  ship  into  which  the  porthole  opened  Dobell  &  Co. 
was  filled  with  cargo  which  would  have  to  be  removed  before  steamship 
access  could  be  obtained  to  the  porthole.    The  bill  of  lading  ^^^^^^^^^ 
<}ontained  the  following  clauses  :  "  Neither  the  vessel,  her  owners, 
agents,  or  charterers  shall  become,  or  be  held  responsible  for 
damage,  or  loss  resulting  from  faults,  or  errors  in  navigation,  or 
in  the  management  of  said  vessel,  provided  due  diligence  has 
been  exercised  by  her  owners  to  make  said  vessel  in  all  respects 
seaworthy,  and  properly  manned,  equipped  and  supplied.  .  .  . 
not  accountable  for  the  unseaworthiness  of  the  vessel  at  the 
commencement  of  the  voyage  (provided  all  reasonable  means 
have  been  taken  to  provide  against  such  unseaworthiness)  or 
otherwise  howsoever.    It  is  also  mutually  agreed  that  this  ship- 
ment is  subject  to  all  the  terms  and  provisions  of,  and  all  the 
exceptions  from  liability  contained  in  the  Act  of  Congress  of 
the  United  States,  approved  on  the  13th  day  of  February,  1893." 

By  the  Act  of  Congress  referred  to,  which  is  known  as  "  The 
Smarter  Act "  (1),  it  is  enacted,  "  That  it  shall  not  be  lawful  for 
the  manager,  agent,  master,  or  owner  of  any  vessel  transporting 
merchandise  or  property  from  or  between  ports  of  the  United 
States  and  foreign  ports  to  insert  in  any  bill  of  lading  or  shipping 
document  any  clause,  covenant,  or  agreement,  whereby  it,  he,  or 
they  shall  be  relieved  from  liability  for  loss  or  damage  arising 
from  negligence,  fault,  or  failure  in  proper  loading,  stowage, 
custody,  care,  or  proper  delivery  of  any  and  all  lawful  mer- 
chandise or  property  committed  to  its  or  their  charge.  Any  and 
all  words  or  clauses  of  such  import  inserted  in  bills  of  lading  or 
shipping  receipts  shall  be  null  and  void  and  of  no  effect." 

Sect.  2 :  "  That  it  shall  not  be  lawful  for  any  vessel  trans- 
porting merchandise  or  property  from  or  between  ports  of  the 
United  States  of  America,  and  foreign  ports,  her  owner,  master, 
agent,  or  manager,  to  insert  in  any  bill  of  lading  or  shipping 
document  any  covenant  or  agreement  whereby  the  obligations  of 

(1)  52nd  Congress,  Sess.  2,  c.  105 :  certain  obligations,  duties,  and  rights 

(1893)  An  Act  relating  to  navigation  in  connection  witli  the  carriage  of 

«of:  vessels,  bills  of  lading,  and  to  property. 

YoL.  II.  1895.  2  a  2 
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0.  A.      the  owner  or  owners  of  the  said  vessel  to  exercise  due  diligence, 
1895       properly  equip,  man,  provision,  and  outfit  said  vessel,  and  to- 
DoBELL  &  Co.  make  said  vessel  seaworthy,  and  capable  of  performing  her 
Steamship  ii^t^ii^e^  voyage,  or  whereby  the  obligations  of  the  master^ 
Company  agents,  or  servants  to  carefully  handle  and  stow  her 

cargo,  and  to  care  for  and  properly  deliver  same,  shall  in  any- 
wise be  lessened,  weakened,  or  avoided." 

Sect.  3 :  "  That  if  the  owner  of  any  vessel  transporting  mer- 
chandise or  property  to  or  from  any  port  in  the  United  States  of 
America  shall  exercise  due  diligence  to  make  the  said  vessel* 
in  all  respects  seaworthy  and  properly  manned,  equipped,  and 
supplied,  neither  the  vessel,  her  owner  or  owners,  agent,  or 
charterers,  shall  become  or  be  held  responsible  for  damage  or  los& 
resulting  from  faults  or  errors  in  navigation  or  in  the  manage- 
ment of  said  vessel  nor  shall  the  vessel,  her  owner  or  owners,, 
charterers,  agent,  or  master  be  held  liable  for  losses  arising  from* 
dangers  of  the  sea  or  other  navigable  waters,  acts  of  God,  or 
public  enemies,  or  the  inherent  defect,  qustlity,  or  vice  of  the 
thing  carried,  or  from  insufficiency  of  package,  or  seizure  under 
legal  process,  or  for  loss  resulting  from  any  act  or  omission  of 
the  shipper  or  owner  of  the  goods,  his  agent  or  representative,  or 
from  saving  or  attempting  to  save  life  or  property  at  sea,  or  from 
any  deviation  in  rendering  such  service." 

Sect.  4 :  "  That  it  shall  be  the  duty  of  the  owner  or  owners,, 
masters,  or  agent  of  any  vessel  transporting  merchandise  or  pro- 
perty from  or  between  ports  of  the  United  States  and  foreign 
ports  to  issue  to  shippers  of  any  lawful  merchandise  a  bill  of 
lading,  or  shipping  document,  stating,  among  other  things,  the 
marks  necessary  for  identification,  number  of  packages,  or  quan- 
tity, stating  whether  it  be  carrier's  or  shipper's  weight,  and 
apparent  order  or  condition  of  such  merchandise  or  property 
delivered  to  and  received  by  the  owner,  master,  or  agent  of  the 
vessel  for  transportation,  and  such  document  shall  be  prima  facie- 
evidence  of  the  receipt  of  the  merchandise  therein  described." 

Sect.  5 :  "  That  for  a  violation  of  any  of  the  provisions  of  this 
Act  the  agent,  owner,  or  master  of  the  vessel  guilty  of  such  vio- 
lation, and  who  refuses  to  issue  on  demand  the  bill  of  lading 
herein  provided  for,  shall  be  liable  to  a  fine  not  exceeding  two 
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thousand  dollars.    The  amount  of  the  fine  and  costs  for  such      C.  A. 
violation  shall  be  a  lien  upon  the  vessel,  whose  agent,  owner,  or  ih95 


master  is  guilty  of  such  violation,  and  such  vessel  may  be  libeled  dobell  &  Co. 

therefor  in  any  district  court  of  the  United  States,  within  whose  qte/^j-ship 

jurisdiction  the  vessel  may  be  found.    One  half  of  such  penalty  j^^J^^^^^^^^ 
shall  go  to  the  party  injured  by  such  violation,  and  the  remainder 
to  the  Government  of  the  United  States." 

The  learned  judge  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 


Fickford,  Q.C.,  and  Bateson,  for  the  defendants.  The  defend- 
ants provided  proper  equipment  and  all  necessary  appliances  for 
closing  the  porthole,  and  they  appointed  a  competent  man  to 
perform  this  work.  They,  therefore,  are  protected  from  liability 
by  the  incorporation  into  the  bill  of  lading  of  clause  3  of  the 
Harter  Act.  The  provisions  of  that  clause  refer  only  to  the  exer- 
cise of  due  diligence  by  the  owners  themselves,  and  not  to  the 
diligence  of  their  agents  or  servants. 

Allowing  the  ship  to  sail  with  the  porthole  insufficiently  closed 
was  an  error  in  navigation  within  the  exceptions  of  the  bill  of 
lading :  Garmichael  v.  Liverjpool  Sailin  g  SMjoowners'  Mutual 
Indemnity  Association.  (1) 

In  a  case  of  Franhlin  Sugar  Bejining  Go.  v.  The  Steamship 
Sylvia  (2),  the  United  States  Circuit  Court  of  Appeals  held  that 
assuming  those  in  charge  of  the  vessel  were  negligent  in  not 
putting  on  an  iron  cover  over  the  glass  cover  of  a  port  which  was 
broken  during  the  voyage  so  that  the  cargo  was  damaged  by  sea- 
water,  yet,  as  the  owners  had  exercised  due  diligence  to  make 
the  vessel  seaworthy,  they  were  not  liable  for  losses  arising 
during  the  transit  from  faults  or  errors  in  the  navigation  or 
management  of  the  vessel,  and  that  the  failure  to  fasten  the  port 
was  such  a  fault  or  error. 

The  provisions  of  clause  2  of  the  Harter  Act,  which  forbid  the 
insertion  in  a  bill  of  lading  of  any  covenant  limiting  the  obliga- 
tion to  care  for  the  cargo,  apply  to  matters  directly  relating  to 
the  cargo  such  as  stowage,  ventilation,  and  the  like. 

Joseph  Walton,  Q.C.,  and  Carver,  for  the  plaintiffs.  The 
(1)  19  Q.  B.  D.  242,  (2)  Not  reported. 

2  G  2  2 
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O.A.      obligation  under  this  bill  of  lading  is  that  the  owner  and  his 

1895       accredited  agents  will  exercise  due  diligence  to  send  the  ship  to 

DoBELL  &  Co.  sea  in  a  seaworthy  condition.    To  cut  down  the  obligation  to  a 

Steamship  P^^'sonal  duty  of  the  owner  would  be  to  nullify  the  effect  of  the 

RossMORB  clause  in  the  s^reat  maiority  of  instances  in  which,  from  the 
Company.  &  j       j  > 

necessities  of  the  case,  the  owner  must  act  through  agents.  If  that 
is  the  meaning  of  the  proviso,  all  that  would  be  necessary  would 
be  that  the  owner  should  appoint  competent  persons,  and,  what- 
ever negligence  they  may  be  guilty  of,  he  would  escape  liability. 

The  case  in  the  United  States  Circuit  Court  of  Appeals  fol- 
lowed the  decision  in  Steel  v.  State  Line  Steamship  Co.  (1),  and  it 
is  plain  the  port  could  have  been  got  at  and  closed  with  the  iron 
cover  directly  the  necessity  arose.  The  exceptions  relating  to 
faults  or  errors  in  navigation  or  in  the  management  of  the  vessel 
apply  to  the  voyage,  and  do  not  touch  the  question  of  the  sea- 
worthiness of  the  vessel  at  starting. 

[They  cited  The  WarJcworth  (2) ;  TJie  Ferro  (3)  ;  In  re  Missouri 
Steamship  Co.  (4) ;  Hedley  v.  FinTiney  &  Sons  Steamship  Co.  (5)] 

Bateson,  in  reply. 

LoKD  EsHER  M.R.  This  case  arises  on  a  bill  of  lading  of 
goods  which  were  to  be  brought  from  America  to  England,  and 
which  were  damaged  on  the  way  by  reason  of  water  having  got 
into  the  ship  through  a  porthole.  The  shipper  of  the  goods  has 
brought  an  action  in  respect  of  the  damage  done  to  them,  and 
the  shipowner  contends  that  he  is  not  liable,  as  the  case  comes 
within  the  exceptions  of  the  bill  of  lading.  That  document  has 
brought  in  by  reference  the  provisions  of  an  American  Act  of 
Congress,  and  what  we  have  to  do  is  to  construe  the  bill  of  lading, 
reading  into  it  as  if  they  were  written  into  it  the  words  of  the  Act 
of  Congress.  If  this  is  done  it  will  have  this  effect :  that  some 
provisions  will  appear  twice  over,  because  they  have  put  words 
extremely  like  those  of  the  Act  into  the  bill  of  lading,  and 
then  introduced  the  whole  of  the  Act.  That  would,  of  course, 
do  no  harm,  but  it  is  clumsy  to  the  last  degree. 


(1)  3  App.  Cas.  72. 

(2)  9  P.  D.  20,  145. 


(3)  [1893]  P.  38. 

(4)  42  Ch.  D.  321. 

(5)  [1694]  A.  C.  222. 
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The  bill  of  lading  has  these  words  in  it  by  way  of  exception,      C.  A. 
"  Neither  the  vessel,  her  owners,  agents,  or  charterers  shall  1895 
become,  or  be  held  responsible  for  damage,  or  loss  resulting  dobell  &  Co. 
from  faults,  or  errors  in  navigation,  or  in  the  management  of  g,pj,AMSHip 
said  vessel,"  followed  by  this  proviso,    provided  due  dilisjence  Rossmobb 
has  been  ;xercised  by  her  owners  to  make  said  vessel  I  all 

,  xi,  1  1  J  '         1         J  Lord  Esher  M.R. 

respects  seaworthy,  and  properly  manned,  equipped  and  sup- 
plied." The  matter  stands  then,  that  unless  the  conditions  of 
the  proviso  are  fulfilled  the  exceptions  which  precede  do  not 
apply.  They  then  introduce  into  their  bill  of  lading  the  words 
of  the  Harter  Act,  which  I  decline  to  construe  as  an  Act,  but 
which  we  must  construe  simply  as  words  occurring  in  this  bill 
of  lading.  In  the  3rd  section  of  the  Act  so  incorporated  the 
exception  which  is  to  relieve  the  shipowner  is  made  to  depend 
on  the  condition  that  the  owner  of  the  ship- — that  is,  the  owner 
of  this  particular  ship — shall  exercise  due  diligence  to  make  the 
vessel  in  ail  respects  seaworthy.  If  he  does  not  do  that  the 
exceptions  in  his  favour  do  not  take  effect.  It  is  contended 
that  the  meaning  of  the  clause  is  that  if  the  owner  personally 
did  all  that  he  could  do  to  make  the  ship  seaworthy  when  she 
left  America,  then,  although  she  was  not  seaworthy,  by  the  fault 
of  some  agent  or  servant,  the  owner  is  not  liable.  Can  that  be 
the  meaning  of  the  contract  with  regard  to  this  ship  ?  The 
owner  was  not  at  the  port  from  which  the  ship  sailed.  The 
company  who  own  the  ship  certainly  was  not  there,  and  could 
not  be  there  ;  but  neither  was  the  manager,  or  managing  direc- 
tor, or  some  other  person  who  might  represent  the  company. 
No  one  was  there  who  could  possibly  be  called  the  owner ;  and 
this  was  known  to  both  parties  to  the  contract.  It  is  obvious  to 
my  mind,  from  a  consideration  of  the  facts  of  this  case,  that  the 
words  of  the  3rd  section  which  limit  the  owner's  liability  if  he 
shall  exercise  due  diligence  to  make  the  ship  in  all  respects 
seaworthy,  must  mean  that  this  is  to  be  done  by  the  owner  by 
himself  or  the  agents  whom  he  employs  to  see  to  the  seaworthi- 
ness of  the  ship  before  she  starts  out  of  that  port.  Now,  who 
was  the  agent  at  the  port  who  was  to  look  after  the  ship  ?  If 
there  was  an  agent  there  who  employed  the  ship's  carpenter  he 
ought  to  have  overlooked  the  carpenter  and  seen  that  the  ship 
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C.  A.  was  seaworthy.  If  it  was  the  carpenter  who  was  the  agent  for 
1895      this  purpose,  then  it  was  his  duty  to  see  that  the  ship  was  sea- 


PoBELL  &  Co.  worthy  when  she  started.    If  she  was  not  seaworthy  when  she 
Steamship  s^^^*®^>     ^as  the  fault  either  of  the  agent  employed  to  look 

KossMOEE  after  the  carpenter  or  of  the  carpenter  himself.  In  either  case. 
Company. 

  there  was  a  person  employed  by  the  owner,  or  on  behalf  of  the 

owner,  to  see  to  the  fulfilment  of  the  condition  that  the  owner 
had  taken  on  himself  by  his  contract,  that  the  ship  should  be 
seaworthy  when  she  started. 

Now  comes  the  question.  Was  the  ship  seaworthy  when  she 
started?  There  was  a  porthole  through  which  water  could 
come.  If  that  had  been  all,  and  there  had  been  the  means  of 
immediately  closing  the  porthole,  the  matter  would  have  been 
otherwise.  But  here  there  were  no  facilities  for  closing  the 
porthole,  for  it  could  only  be  closed  after  the  removal  of  a 
considerable  part  of  the  cargo;  so  that  if  there  were  rough 
weather  or  a  storm,  the  water  would  be  coming  in  all  the  time 
until  the  porthole  could  be  got  at  and  closed.  It  seems  to  me 
impossible  to  say  that  she  was  seaworthy  at  starting,  so  that  she 
could  perform  an  ordinary  voyage  without  damage  to  the  cargo. 
Her  unseaworthiness  was  the  fault  of  some  one  employed  by  the 
owner  as  his  agent  for  the  purpose  of  making  the  ship  seaworthy 
before  she  started.  That  is  the  same  as  if  the  owner  himself  had 
been  guilty  of  the  negligence  complained  of.  In  this  view  of 
the  case,  neither  Carmichael  v.  Liverpool  Sailing  Shipowners' 
Mutual  Indemnity  Association  (1),  nor  the  decision  in  the  case 
cited  from  the  United  States  Circuit  Court  of  Appeals,  have  any 
bearing  on  the  matter.  I  do  not  think  we  are  derogating  from 
our  decision  in  the  former  case.  This  particular  case  is  peculiar 
to  itself.  The  owner  was  not  relieved  from  his  responsibility, 
and  the  judgment  of  the  learned  judge  at  the  trial  must  be 
supported. 

Kay  L.J.  This  bill  of  lading  must  be  read  as  if  the  words 
of  the  Harter  Act  were  set  out  at  length  in  it.  I  confess  my 
opinion  as  to  the  meaning  to  be  placed  on  it  has  somewhat 
fluctuated  during  the  argument ;  but  upon  the  whole  I  think 

(1)  19  Q.  B.  D.  242. 
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the  result  is  that  the  owner  of  the  ship  meant,  upon  a  certain      o.  A. 

condition,  to  exempt  himself  from  the  effect  of  any  damage  1895 

•or  loss  resulting  from  faults  or  errors  in  navigation  or  in  the  dobell  &  Co. 

management  of  the  vessel.    I  agree  with  the  argument  that  g^^^^j^g^jp 

this  means  durinsr  the  voyage,  because  of  the  contrast  with  the  Eossmoee 

^  ^  \      .      .                T-ii  Company. 
condition  on  which  the  exemption  is  given,  by  which  the  owner   

is  to  exercise  due  diligence  to  make  the  vessel  in  all  respects  ^y^-^* 

seaworthy,  and  properly  manned,  equipped,  and  supplied. 

The  second  point  argued  was  that  what  happened  was  a  fault 

in  navigation  or  in  the  management  of  the  vessel.    There  was 

a  porthole  in  the  ship  intended  to  facilitate  the  loading  of 

cargo.    It  was  supplied  with  a  cover  which  could  be  fastened 

down,  so  as  to  prevent  water  getting  into  the  ship.  The 

equipment  was  all  perfectly  right ;  but  water  got  in  because 

the  porthole  was  insufficiently  closed,  and  so  the  cargo  was 

damaged.    It  was  argued  that  the  damage  to  the  cargo  was  loss 

or  damage  resulting  from  faults  or  errors  in  navigation  or  in  the 

management  of  the  ship.   It  does  not  seem  to  me  to  be  necessary 

to  give  any  decided  opinion  on  this  point ;  but  I  incline  to  think, 

contrasting  the  various  clauses  of  the  bill  of  lading,  that  the 

expression  "  faults  or  errors  in  navigation  or  in  the  management 

of  the  said  vessel "  applies  rather  to  faults  or  errors  in  sailing 

the  vessel,  or  in  managing  the  sailing  of  the  vessel,  than  to  a 

matter  of  this  kind. 

The  main  question  in  the  case  is  whether  the  owners  fulfilled 

the  condition  upon  which  they  are  entitled  to  exemption,  by  the 

exercise  of  due  diligence  to  make  the  vessel  in  all  respects 

seaworthy,  and  properly  manned,  equipped,  and  supplied.  It 

was  not  denied  that  she  was  unseaworthy  in  fact,  and  it  could 

not  be  denied  after  the  decision  of  the  House  of  Lords  in  Steel 

V.  State  Line  Steamship  Co.  (I)    In  that  case  Lord  Blackburn 

said  in  effect  that  if  there  was  a  porthole  in  a  ship  left 

unfastened,  and  the  cargo  was  stowed  in  such  a  way  that  it  would 

take  a  considerable  time  to  get  at  the  porthole  and  fasten  it,  the 

ship  would  be  unseaworthy ;  but  that  if  it  could  be  shut  directly 

the  necessity  arose,  the  ship  could  not  be  said  to  be  unseaworthy ; 

and  this  view  is  confirmed  by  Lord  Herschell  in  the  more  recent 

(1)  3  App.  Cas.  72. 
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0.  A.  case  of  Hedley  v.  Finhiey  &  Sons  Steamship  Co.  (1)  We  have, 
1895      therefore,  the  strongest  authority  for  saying  that  in  this  par- 


Kay  L.J, 


DoBELL  &  Co.  ticular  case  the  ship  was  unseaworthy,  because  it  is  admitted 

^'        that  this  porthole  could  only  be  got  at  durinsr  the  voyaffe  by 
Steamship  ^  jo  o  j  o  j 

KossMOKE    shifting  the  cargo — a  matter  which  would  involve  a  considerable 
expenditure  of  time  and  labour. 

The  essential  question  then  is,  Was  there  want  of  due  diligence 
on  the  part  of  the  owners  ?  It  is  said  that  they  did  all  that  they 
could  by  providing  proper  equipment  and  appointing  proper 
agents.  It  was  the  duty  of  the  ship's  carpenter  to  close  this 
porthole,  and  they  appointed  a  carpenter  to  whose  competence 
no  one  makes  any  objection.  It  is  said,  therefore,  that  they 
personally  exercised  diligence,  and  thereby  fulfilled  the  con- 
dition. I  do  not  agree  with  this  contention.  It  seems  to  me  to 
be  plain  on  the  face  of  this  contract  that  what  was  intended 
was  that  the  owner  should,  if  not  with  his  own  eyes,  at  any 
rate  by  the  eyes  of  proper  competent  agents,  ensure  that  the 
ship  was  in  a  seaworthy  condition  before  she  left  port,  and  that 
it  is  not  enough  to  say  that  he  appointed  a  proper  and  com- 
petent agent.  It  is  obvious  that  the  shipowner  cannot  himself 
with  his  own  hands  make  the  ship  seaworthy ;  he  must  act 
through  other  persons;  but  I  do  not  read  the  contract  as 
exempting  him  from  liability  in  the  case  of  the  negligence  of 
the  agents  whom  he  employs  to  act  for  him  in  this  respect.  It 
seems  to  me  that  the  owner  has  not  fulfilled  the  whole  of  his  duty 
within  the  terms  of  the  contract  merely  by  appointing  a  com- 
petent shipwright,  and  that  he  has  not  fulfilled  the  condition  upon 
which  alone  he  is  entitled  to  exemption.  I  think,  therefore,  that 
the  learned  judge  was  right  in  holding  that  the  owner  was  liable. 

A.  L.  Smith  L.J.  This  is  an  action  by  the  owner  of  goods 
against  the  shipowner  on  a  bill  of  lading  for  damage  to  cargo, 
and  the  defence  is  that  the  latter  is  exempt  by  the  terms  of  the 
bill  of  lading.  There  can  be  no  doubt  on  the  authorities  that 
when  the  ship  started  on  her  voyage  she  was  unseaworthy ;  but 
the  defendant  still  claims  to  be  exempt.  The  material  part  of 
the  bill  of  lading  is  the  clause  which  incorporates  the  Act  of 
(1)  [1894]  A.  C.  222. 
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Congress  of  February  13,  1893,  and  the  bill  of  lading  must  be  C.  A. 
construed  as  if  the  provisions  of  that  Act  were  actually  incor-  1895 


A.  L.  Smith  L.  J. 


porated  into  it.  Dobell  &  Co, 

That  brings  me  to  consider  what  is  the  meaning  of  the  sections  grpEAMSHip 

of  the  Act.    The  purview  of  ss.  1  and  2  is  that  the  shipowner  Rossmobe 
,,.„.,-,.  1  .      1  •  Company. 

shall  not  put  into  the  bill  ot  lading  any  clause  exempting  him- 
self from  damage  to  cargo  by  reason  of  the  negligence  of  himself 
or  his  servants.  As  I  read  clause  3,  it  is  a  provision  in  favour  of 
the  shipowner,  just  as  the  first  two  clauses  are  directly  against 
him.  In  clause  3  what  is  the  meaning  of  the  expression  "  If  the 
owner  shall  exercise  due  diligence  to  make  the  vessel  in  all 
respects  seaworthy  "  ?  Does  it  mean  by  himself,  with  his  own 
hands  and  eyes  ?  If  that  be  the  meaning  of  the  clause,  it  could 
hardly  be  applied  in  one  case  out  of  fifty,  for  evidently  the  ship- 
owner is  not  upon  the  spot  to  see  to  the  matter.  In  my  opinion, 
it  does  not  mean  by  himself  personally,  but  by  himself  and  his 
agents ;  so  that  if  by  himself  and  his  agents  he  exercises  due 
diligence  to  make  the  vessel  seaworthy,  then  he  is  not  to  be 
liable  for  loss  or  damage  resulting  afterwards  from  fau  Its  or 
errors  in  navigation  or  in  the  management  of  the  vessel. 

To  get  himself  within  the  exemption  which  is  in  his  favour 
the  shipowner  must  make  out  that  he  has  by  himself  or  his 
agents  exercised  the  due  diligence  which  is  required.  In  this 
case  he  cannot  do  so,  because  his  agent  in  that  behalf,  as  I 
understand  the  carpenter  to  be,  has  omitted  to  do  that  which  a 
reasonably  diligent  man  would  do,  and  has  let  the  ship  go  to  sea 
with  a  porthole  partially  open,  and  with  cargo  stowed  against  it, 
so  that  it  could  not  be  got  at  without  much  labour  and  loss  of 
time.  It  seems  to  me,  therefore,  that  the  defendants  in  this  case 
have  not  brought  themselves  within  the  provision  which  would 
be  an  answer  to  this  action. 

It  is  not  necessary  to  decide  what  is  the  interpretation  of  the 
expression  "  faults  or  errors  in  navigation  or  in  the  management 
of  the  vessel."  I  may  say,  however,  that  I  think  that  the 
meaning  of  the  section  is  that,  if  the  shipowner  by  himself  or  his 
agents  uses  due  diligence  to  make  the  ship  seaworthy  when  she 
starts,  he  shall  not  be  liable  for  what  happens  afterwards  when 
the  ship  is  at  sea  and  he  has  no  more  control  over  her. 
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0.  A.  We  have  been  pressed  with  the  case  of  Carmichael  v.  Liverpool 
1895       Sailing  Shipowners'  Mutual  hidemnity  Association  (1)  ;  but  the  sole 


A.  L.  Smith,L.  J. 


DoBELL  &  Co.  point  decided  in  that  case  was  whether  or  not,  upon  a  policy  of 
Steamship  i^^^^^^^^®  covering  goods  against  losses  which  were  incurred  by 
KossMORE  the  improper  navigation  of  the  ship  carrying  the  goods,  the  fact 
of  the  ship  sailing  with  a  porthole  partially  closed  was  improper 
navigation  of  the  ship.  My  brother  Wills  and  myself  held  that 
it  was,  and  our  view  was  upheld  by  the  Court  of  Appeal ;  but 
that  decision  has  no  application  to  this  case,  and  for  these 
reasons  I  think  the  defence  fails. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  Walher,  Son  &  Field,  for  Weightman, 
Pedder  &  Co.,  Liverpool, 

Solicitor  for  defendants :  Alfred  Bright,  for  Bateson  &  Co., 
Liverpool, 

.   A.  M. 


[IN  THE  COURT  OF  APPEAL.] 
O'NEIL  V.  AEMSTEONG,  MITCHELL  &  CO. 

SMj) — Seaman — Contract  of  Service — Ordinary  Voyage — Increased  Danger — 
Uncomj)Ieted  Voyage — Bight  to  Wages. 

The  Japanese  Government  purcliased  in  this  country  a  war-ship,  which 
was  placed  in  charge  of  a  master  to  navigate  on  their  behalf  from  the 
Tyne  to  Yokohama.  The  plaintiff  contracted  with  the  master  to  serve 
as  one  of  the  crew  for  the  voyage  for  a  fixed  sum.  The  ship  sailed  from 
the  Tyne,  but  before  she  arrived  at  her  destination  news  reached  her  that 
war  had  been  declared  by  Japan  against  China.  The  plaintiff  thereupon 
refused  to  continue  to  serve  and  left  the  ship.  In  an  action  brought  by 
the  plaintiff  for  his  wages : — 

Held,  affirming  the  judgment  of  the  Divisional  Court,  that  the  master 
was  responsible  to  the  plaintiff  for  the  act  of  his  principals  in  declaring 
war,  and  that,  as  the  consequence  of  such  declaration  of  war  would  be  to 
expose  the  plaintiff,  in  the  event  of  his  continuing  the  voyage,  to  greater 
risks  than  those  he  had  contracted  to  run,  the  plaintiff  was  justified  in 
leaving  the  ship,  and  was  entitled  to  recover  the  stipulated  sum  notwith- 
standing that  the  voyage  was  not  completed. 

Appeal  from  a  judgment  of  the  Divisional  Court,  reported 
ante,  p.  70. 

To  the  facts  as  stated  in  the  report  of  the  case  in  the  Divi- 
(1)  19  Q.  B.  D.  242. 


C.A. 

1895 
July  25. 
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sional  Court  there  should  be  added  that  the  defendants  entered  C.  A. 
into  a  written  agreement  with  the  captain,  by  which  he  was  to  1895 

enter  their  service  as  captain  of  the  torpedo  gunboat  Tatsuta,  o'Neil 
belonging  to  the  Imperial  Japanese  Government,  and  to  remain  ^r^jstrong 
in  the  capacity  of  captain  during  the  voyage  from  Newcastle-  Mn-cHELL 
upon-Tyne  to  the  port  of  Yokohama  in  Japan."  The  defendants 
were  to  pay  the  captain  at  a  fixed  rate  per  month  from  the  time 
of  his  leaving  the  Tyne  until  his  return  to  Newcastle,  and  to 
provide  him  with  a  passage  to  Newcastle-upon-Tyne  from  the 
place  at  which  he  was  discharged  from  the  ship.  The  agreement 
of  the  defendants  with  the  Japanese  Government  was  to  take 
the  vessel,  on  payment  of  a  fixed  sum,  from  this  country  to 
Japan.  The  captain  on  sailing  hoisted  the  Japanese  flag;  and 
it  was  in  evidence  that  at  Aden,  where  the  crew  were  informed 
that  war  had  broken  out  between  J apan  and  China,  he  said  that 
the  run  was  at  an  end,  but  that  the  men  could  stay  by  the  month 
if  they  came  to  terms.  The  captain  was  not  called  to  contradict 
this  evidence. 

The  Divisional  Court  having  affirmed  the  judgment  of  the 
county  court  judge  in  favour  of  the  plaintiff  (1),  the  defendants 
appealed. 

JoseijJi  Walton,  Q.C.,  and  A,  Lytfelton  (G.  J.  Talbot  with  them), 
for  the  defendants.  The  captain  made  an  agreement  with  the 
defendants,  and  was  in  their  service,  and  not  in  that  of  the 
Japanese  Government,  and  he  was  not  in  any  sense  the  agent 
of  the  Japanese  Government,  and  he  could  not  be  made  respon- 
sible for  their  act  in  declaring  war.  If  he  were  their  agent,  the 
risk  has  not  been  altered,  because  the  plaintiff  by  taking  service 
in  a  foreign  ship  of  war  subjected  himself  to  the  chance  of  war 
being  declared. 

Sir  W,  PhiUimore,  and  S.  T.  Evans,  for  the  plaintiff. 

LoED  EsHEK  M.R.  In  this  case  an  action  has  been  brought 
by  a  seaman  who  had  entered  into  a  contract  with  the  captain  of 
a  ship  to  serve  on  board  on  a  voyage  from  Newcastle  to  Yoko- 
hama.   It  has  been  agreed  that  the  case  is  to  be  treated  as  if 

(1)  Ante,  p.  70. 
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O.  A.      the  action  were  brought  against  the  captain.    The  plaintiff's  case 

1895       is,  that  during  the  voyage  the  Japanese  Government,  in  whose 

O^Netl     service  the  captain  was,  declared  war  against  China,  and  thu& 

^-  altered  the  position  of  the  plaintiff  by  exposinsr  him  to  two 
Abmsteong,     ^  ^  r  J       r  i=> 

Mitchell    risks — one  from  the  Chinese,  and  the  other  under  the  Foreign 

 '      Enlistment  Act.    It  cannot  be  denied  that  if  this  has  happened 

LordEsh^rM.R.  ^j^j-^^g]^  q£  those  whom  the  captain  was  serving,  the 

plaintiff  had  a  right  to  leave  the  ship  and  to  claim  the  full 
amount  of  his  wages. 

The  dispute  before  the  county  court  judge  was  whether  the 
captain  was  in  the  service  of  the  Japanese  Grovernment  or  of  the 
defendants.  The  judge  found  in  favour  of  the  plaintiff;  and 
that  decision  has  been  affirmed  by  the  Divisional  Court.  The 
appeal  really  is  on  a  question  of  fact,  because  there  is  no  doubt 
about  the  law ;  and  if  the  ship  was  a  Japanese  ship  in  the  service 
of  the  Japanese  Grovernment,  the  plaintiff  is  in  the  right. 

The  ship  was  built  by  the  defendants  with  the  object  that  it 
should  be  a  Japanese  ship  of  war.  That  in  itself  would  not 
make  her  a  Japanese  ship ;  and  until  she  was  delivered  and 
treated  as  a  Japanese  ship  of  war  she  would  not  be  one.  It  was 
agreed  that  the  vessel  should  be  sent  by  the  defendants  to 
Japan,  and  to  carry  that  out  an  agreement  was  made  with  the 
captain  to  take  her  out  there.  If  that  had  been  all,  and  the 
captain  had  only  proceeded  to  carry  that  out,  in  my  opinion  he 
would  not  have  been  captain  of  a  Japanese  ship  of  war,  but  of  a 
ship  under  the  sole  control  of  the  defendants.  But  I  agree  with 
the  Court  below  in  thinking  that  more  was  established  as  to 
the  relations  of  the  captain  with  the  Japanese  Government — 
enough,  in  the  words  of  the  judgment  of  the  Divisional  Courts 
to  render  further  inquiry  unnecessary.  I  think  it  clear  that  the 
captain  did  enter  into  the  position  of  captain  of  this  torpedo 
vessel  under  the  Japanese  Government,  and  the  conclusion  is 
irresistible  that  he  did  so  with  the  knowledge  and  consent  of 
the  defendants  and  the  Japanese  Government.  The  boat  being 
a  torpedo  boat,  the  captain  took  command  of  her  as  a  vessel  of  war 
of  the  Japanese  Government,  and  hoisted  the  Japanese  pennant. 
The  well-known  meaning  of  that  is  that  he  treated  the  ship  as 
belonging  to  the  Japanese  navy,  and  he  could  do  nothing  that 
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would  more  strongly  shew  that  he  was  treating  her  as  such  a  c.  A. 

ship,  and  himself  as  captain  of  a  Japanese  war- vessel.    If  so,  the  i895 

captain  was  bound  by  the  act  of  the  Japanese  Government  in  q'Neil 

G;oino:  to  war :  and  when  war  was  declared  the  sailors  were  subject  .  ^* 

^      ^  ,  ,           ,             ,  Aemsthong, 

to  additional  risks  which  they  were  not  bound  to  run.    The  Mitchell 

captain's  principals  had  altered  the  risks  of  the  voyage,  and  that   

entitled  the  seamen  to  say  that  the  contract  they  had  entered  ^^^^  ^'^^^^ 
into  had  been  altered,  and  that  they  had  a  right  to  leave  the 
ship  and  to  claim  their  wages  for  the  whole  voyage.    I  cannot 
disagree  with  the  conclusions  of  the  learned  judge  and  the 
Divisional  Court,  and  this  appeal  must  be  dismissed. 


Kay  L.J.  There  seems  to  be  no  dispute  as  to  the  law  applic- 
able to  this  case  when  once  the  facts  are  established.  The 
defendants  agreed  with  the  captain  to  take  the  ship  to  Japan, 
and  he  engaged  a  crew,  and  amongst  others  the  plaintiff  as  one 
of  the  seamen  who  were  to  assist  in  that  voyage.  It  is  not  denied 
that  during  the  voyage  the  ship  was  flying  the  Japanese  flag 
from  the  time  she  left  Newcastle  till  she  arrived  at  Aden.  That 
must  have  been  with  the  knowledge  of  the  defendants,  and  pro- 
bably with  the  knowledge  of  the  agent  of  the  Japanese  Govern- 
ment. At  Aden  the  fact  of  war  having  broken  out  between 
Japan  and  China  became  known  to  the  seamen,  and  the  whole 
consequences  of  proceeding  on  the  voyage  to  Japan  became 
apparent.  At  that  place  the  governor  warned  them  of  the  double 
risk  they  ran  from  hostilities  on  the  part  of  the  Chinese  and 
,under  the  Foreign  Enlistment  Act.  There  was  a  complete 
alteration  of  the  nature  of  the  voyage,  and  new  risks  which  the 
seamen  had  not  agreed  to.  The  law  in  such  a  case  is  laid  down 
by  Blackburn  J.  in  Ajpplehj  v.  Myers  (1) :  "  The  plaintiffs, 
having  contracted  to  do  an  entire  work  for  a  specific  sum,  can 
recover  nothing  unless  the  work  be  done,  or  it  can  be  shewn  that 
it  was  the  defendant's  fault  that  the  work  was  incomplete,  or  that 
there  is  something  to  justify  the  conclusion  that  the  parties  have 
entered  into  a  fresh  contract."  If  this  case  is  treated  simply  on 
what  passed  between  the  seamen  and  the  captain,  it  is  in  evidence 
and  not  contradicted  by  the  captain,  who  was  not  called  as  a 
(1)  L.  E.  2  C.  P.  651,  at  p.  661. 
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C.  A,      witness,  that  the  captain  said  at  Aden  that  the  run  was  finished, 
1895       and  thus  put  an  end  to  the  contract.   The  case  thus  comes  exactly 
(yNEiL~~  within  one  branch  of  the  sentence  that  I  have  just  quoted. 
Armstrong      Another  view  is  that  the  question  whether  the  captain  is  liable 
Mitchell    depends  on  whether  he  was  in  the  employ  of  the  Japanese  Govern- 
ment.   He  was  engaged  by  the  defendants,  and  the  agreement 
was  put  in  by  which  he  was  to  take  the  ship  out  to  Japan  and 
to  be  paid  by  the  defendants  at  a  certain  rate.    But  that  is  not 
all,  for  the  captain  knew  that  he  had  other  masters,  because  he 
treated  the  ship  from  the  first  as  a  Japanese  ship.    He  did  not 
treat  the  defendants  as  his  sole  masters,  but  acknowledged  the 
Japanese  Government  also  as  his  masters.    There  was  thus 
evidence  on  which  the  learned  county  court  judge  might  act  in 
treating  the  declaration  of  war  as  an  act  of  the  principals  of  the 
captain  of  the  ship,  thus  bringing  the  case,  for  another  reason,, 
within  the  rule  laid  down  by  Blackburn  J.  in  Applehi/  v.  Myers.  (1)- 
I  agree,  therefore,  with  the  judgment  of  the  Divisional  Court,, 
and  am  of  opinion  that  the  appeal  should  be  dismissed. 

A.  L.  Smith  L.J.  The  question  in  this  case  is  whether  there- 
was  evidence  on  which  the  county  court  judge  could  hold  that 
the  captain  of  the  torpedo  boat,  built  by  the  defendants  for  the- 
Japanese  Government,  and  which  became  their  property  in  the- 
Tyne,  was  in  the  employment  of  that  Government.  If  there  was,, 
it  is  not  contested  that  the  plaintiff  is  entitled  to  the  whole- 
amount  of  the  wages  for  which  he  contracted  because,  by  the 
conversion  of  the  voyage  by  the  Japanese  Government  from  one 
with  the  risks  incident  to  peace  to  a  voyage  with  those  incident 
to  war,  the  peace  adventure  had  become  frustrated  and  put  an 
end  to. 

It  seems  to  me  that  the  learned  county  court  judge  assumed 
rather  than  found  that  the  captain  was  the  agent,  as  he  called  it, 
of  the  Japanese  Government.  That  fact  was  disputed  in  the 
Divisional  Court ;  but  it  was  there  held  that,  though  the  exact 
position  of  the  captain  was  not  clearly  proved,  enough  had  been 
established  as  to  his  relation  to  the  Japanese  Government  to 
shew  that  he  was  their  captain,  and  to  render  further  inquiry 
(1)  L.  E.  2  C.  P.  651. 


2Q.  B. 


QUEEN'S  BENCH  DIVISION. 


425 


A.  L..Smitli.  L.  J, 


unnecessary.    If  the  case  had  rested  solely  on  the  agreement      C.  A. 
between  the  captain  and  the  defendants,  I  should  have  thought  1895 
that  there  was  no  evidence  that  he  was  a  servant  of  the  Japanese  o'Neil 
Government.    But  the  case  does  not  by  any  means  rest  only  on  Armstrong 
that.    It  is  true  that  in  the  agreement  it  is  expressly  stated  that  ^^^^^^ 
the  captain  is  to  enter  into  the  service  of  the  defendants ;  but, 
on  the  other  hand,  it  is  admitted  that  the  ship  was  the  property 
of  the  Japanese  Government ;  and  no  sooner  did  the  captain  get 
on  board  in  the  Tyne  than  he  ran  up  the  Japanese  flag.    He  was- 
thus  in  command  of  a  Japanese  warship  and  flying  the  Japanese 
flag.    The  matter  does  not  stop  there,  for  the  conduct  of  the 
captain  at  Aden  is  also  consistent  with  his  being  in  command  of 
a  Japanese  war-vessel  on  behalf  of  the  Japanese  Government. 
The  evidence  is  uncontradicted  that,  when  the  proclamation  of 
neutrality  was  read  on  board  at  Aden,  and  the  men  had  learned 
of  the  breaking  out  of  the  war  and  of  the  additional  risks  to- 
which  they  would  be  exposed,  the  captain  said  that  the  run  was 
over,  and  offered  to  arrange  other  terms  with  them  on  which 
they  should  continue  on  board.    I  answer  the  question  whether 
there  was  evidence  on  which  the  county  court  judge  could  find 
that  the  captain  was  in  the  employ  of  the  Japanese  Government 
by  saying  that  there  was  such  evidence ;  and  I  therefore  agree 
that  the  appeal  must  be  dismissed. 

Af]peal  dismissed. 

Solicitor  for  plaintiff:  P.  G,  Bolinson,  for  T.  H.  SmirTc,  New- 
castle-on-Tyne. 

Solicitor  for  defendants :  Grossman  &  PrieJiard,  for  Dees  dr 
Thomjpson,  Newcastle-on-Tyne, 

A.  M. 
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C.  A. 


[IN  THE  COURT  OF  APPEAL.] 


1895 
July  5. 


In  re  SAUNDERS. 
Ex  parte  SAUNDERS. 


Bankruptcy — Jurisdiction — Fension  made  inalienaUe  hy  Indian  Law — Order 
for  Payment  to  Trustee — Exercise  of  Discretion — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  53,  suh-s.  2. 

The  Court  has  jurisdiction  under  s.  53,  sub-s.  2,  of  the  Bankruptcy  Act, 
1883,  to  order  payment  of  a  pension  which  is  made  inalienable  by  Indian 
legislation  to  the  trustee  in  bankruptcy  of  the  holder.  There  is  no  rule  of 
law  that  in  the  case  of  an  Indian  pension  such  an  order  ought  never,  as  an 
exercise  of  discretion,  to  be  made;  the  discretion  to  make  the  order  is 
absolute,  and  should  be  exercised  in  each  case  with  regard  to  the  facts  of 
that  particular  case. 

Appeal  from  the  decision  of  a  Divisional  Court  (Vaughan 
Williams  and  Kennedy  JJ.).  (1) 

The  bankrupt,  who  was  a  retired  major-general  of  the  Madras 
Staff  Corps,  had  a  pension,  which  had  been  granted  to  him  under 
the  Indian  Pensions  Act,  1871,  in  respect  of  military  service  in 
India.  An  order  was  made  in  the  Wandsworth  County  Court 
directing  payment  to  the  trustee  in  his  bankruptcy  of  a  part  of 
such  pension.  Upon  appeal  to  the  Divisional  Court,  that  order 
was  reversed,  the  learned  judges  expressing  the  opinion  that, 
although  there  was  jurisdiction  to  make  the  order,  such  an  order 
should  never  be  made  in  the  case  of  an  Indian  pension,  which 
was  intended  to  be  made  inalienable  by  the  Indian  legislature. 
The  trustee  appealed  by  leave. 

Carrington  {Eerhert  Beed,  Q,C.,  with  him),  for  the  trustee. 
There  is  clear  jurisdiction  to  make  the  order  under  s.  53,  sub-s.  2, 
of  the  Bankruptcy  Act,  1883.  The  Divisional  Court  were  wrong 
in  saying  that  the  discretion  of  the  Court  should  never  be  exer- 
cised in  favour  of  making  an  order  in  the  case  of  an  Indian 
pension.  The  mere  fact  that  the  Indian  legislature  intended 
the  pension  to  be  inalienable  does  not  justify  the  Court  in  laying 


(1)  Ante,  p.  117. 
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down  a  rule  wliicli  will  impose  an  absolute  fetter  on  the  exercise      0.  A. 

of  the  discretion  of  a  Court  in  subsequent  cases.    Even  in  India  1895 

there  is  no  absolute  right  in  the  officer  to  receive  the  pension,  j^re 

for  by  the  Insolvent  Debtors  (India)  Act  (11  &  12  Yict.  c.  21), 

s.  27  (which  was  not  cited  in  the  Divisional  Court),  the  Court  in  Saunders. 

India  may  order  an  insolvent  to  pay  a  portion  of  his  pension  to 

his  assignee. 

Muir  Mackenzie,  for  the  bankrupt,  admitted  that  there  was 
jurisdiction  to  make  the  order,  and  was  proceeding  to  argue  that 
it  should  not  have  been  made  in  the  particular  case,  but  was 
stopped  by  the  Court. 

LoKD  EsHER  M.K.  I  am  of  opinion  that  this  appeal  should 
be  dismissed.  It  is  perfectly  clear,  and  is  indeed  admitted,  that 
the  Bankruptcy  Court  had  jurisdiction  to  make  the  order  asked 
for,  and  I  think  that  no  rule  of  law  should  be  laid  down  which 
would  in  the  least  degree  fetter  the  exercise  of  that  discretion  of 
the  Court.  In  no  appeal,  whether  from  that  Court,  or  from 
any  other  Court,  where  the  Court  below  has  a  discretion  and 
admittedly  has  jurisdiction,  will  the  Appeal  Court  lay  down  any 
such  rule;  where  the  Court  to  which  the  appeal  is  brought 
differs  from  the  judge  who  has  exercised  his  discretion  it  will 
say  that  it  should  not  have  been  exercised  in  that  particular 
way,  and  that  the  Appeal  Court  would  not  have  so  exercised 
it ;  no  hard  and  fast  rule  should  be  laid  down  that  the  dis- 
cretion should  never  be  exercised.  In  the  present  case  the 
county  court  judge  exercised  his  discretion,  and  the  Divisional 
Court  differed  from  him  as  regards  that  exercise  of  discre- 
tion ;  and  if  they  were  clearly  of  opinion  that  they  would  not 
have  exercised  it  in  the  same  way  they  were  justified  in  sa 
differiug,  for  otherwise  there  could  be  no  appeal  against  an 
exercise  of  discretion.  Under  what  circumstances  are  we  now 
asked  to  overrule  the  exercise  of  its  discretion  by  the  Divisional 
Court  ? 

The  bankrupt  is  an  officer  of  the  Indian  army,  who  has  served 
for  a  long  period  and  is  in  receipt  of  a  pension  bestowed  by  the 
Government  of  India  in  respect  of  his  services ;  in  case  of 
emergency  he  may  be  called  upon  to  serve  again.    It  was  the 
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0.  A.  obvious  intention  of  the  Indian  legislature,  as  was  pointed  out 
1895       by  Lindley  L.J.  in  Lucas  v.  Harris  (1),  that  these  officers  should 


jnre  ^o't  be  subject  to  any  interference  in  the  enjoyment  of  their 
Saunders,  pensions,  although  under  the  Imperial  Act  of  11  &  12  Yict. 
Saundees.  c.  21,  s.  27,  there  is  power  in  the  case  of  an  insolvency  in  India 
LordSTrM.R.  to  make  an  order  interfering  with  such  enjoyment.  We  are 
here  dealing  with  an  officer  having  a  pension  and  no  other 
means  of  his  own ;  he  has  a  wife  and  family,  and  his  wife  has  a 
freehold  house  and  other  means  to  the  extent  of  the  interest  in 
a  capital  sum  of  500Z.  The  case  really  comes  to  this — that  the 
wife  has  nothing  with  which  to  pay  the  annual  expenses  of  the 
household,  and  the  husband  has  nothing  but  his  pension  out  of 
which  to  pay  those  expenses  (for  all  of  which  he  is  legally  liable). 
In  such  a  case,  if  I  were  exercising  my  discretion,  I  should 
decline  to  make  an  order  to  set  aside  any  part  of  the  pension. 
If  the  circumstances  were  different,  for  example,  if  the  wife  had 
a  considerable  income  of  her  own,  so  that  the  whole  of  the 
officer's  pension  would  be  available  for  his  own  personal  expenses 
as  pocket-money,  I  should  say  that  some  part  of  it  should  be  set 
aside.  I  agree  with  the  way  in  which  the  Divisional  Court  has 
exercised  its  discretion,  and  should  in  a  similar  case  exercise  my 
discretion  in  a  similar  way  ;  I  will  go  further,  and  say  that,  if  in 
a  similar  case  the  Divisional  Court  were  to  order  a  portion  of 
the  pension  to  be  set  aside,  I  should  not  agree  with  that  exercise 
of  discretion.  I  desire  to  lay  down  no  binding  rule  of  law  to 
fetter  the  discretion  of  any  Court  to  which  such  an  application 
may  be  made.  In  the  judgment  of  Yaughan  Williams  J.  there 
are  one  or  two  phrases  which,  I  think,  go  a  little  too  far ;  for 
instance,  where  he  says,  "  In  my  opinion  the  Courts  ought  not, 
with  regard  to  an  Indian  pension,  to  make  any  order  under  s.  53," 
and  if  this  is  to  be  read  as  meaning  that,  whatever  may  be  the 
other  circumstances  of  the  case,  an  order  under  s.  53  should 
never  be  made  in  the  case  of  an  Indian  pension,  I  do  not  agree 
with  it.  Similarly,  I  think  that  Kennedy  J.  goes  too  far  in 
saying,  "  We  think  that  the  discretion  should  not  be  exercised 
by  making  an  order  under  that  section,"  if  by  that  is  meant  that 
an  order  should  never  be  made  whatever  may  be  the  circum- 

(1)  18  Q.  B,  D.  127. 
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stances  of  the  case.  For  the  reasons  I  have  given  I  think  that  C.  A. 
this  appeal  should  be  dismissed.  1895 

Kay  L.J.  I  am  of  the  same  opinion.  Both  the  county  court  saunders. 
judge  and  the  Divisional  Court  held  (and  I  agree  with  them)  that  Ex  parte 
there  was  jurisdiction  to  make  the  order.  The  language  of 
s.  53,  sub-s.  2,  of  the  Bankruptcy  Act,  1883,  is  very  wide,  and 
gives  a  very  large  discretion  both  as  to  whether  an  order  shall  be 
made  at  all  and  as  to  the  kind  of  order  which  may  be  made ;  and 
I  agree  with  the  Master  of  the  Rolls  that  an  Appeal  Court  differs 
very  reluctantly  from  the  exercise  by  the  Court  below  of  so  large 
a  discretion.  But  unfortunately  in  the  judgments  of  the  Court 
below  in  this  case  there  are  expressions  from  which  I  differ  very 
emphatically  indeed.  Where  there  is  a  discretion  of  this  kind  to 
be  exercised  no  Court  will  lay  down  a  general  rule  which  will 
bind  another  Court  when  it  is  called  upon  to  exercise  its  dis- 
cretion ;  the  discretion  is  meant  by  the  legislature  to  be  exercised 
in  each  individual  case  upon  the  particular  facts  of  that  case. 
There  can  hardly  be  two  cases  so  alike  in  their  facts  that  the 
one  should  govern  the  other ;  and  if  a  Court  attempts  to  lay  down 
a  rule  for  the  exercise  of  the  discretion  of  other  Courts,  it  is 
obvious  that  it  is  attempting  to  fetter  the  exercise  of  their  dis- 
cretion when  they  are  called  upon  to  exercise  it. 

How  ought  the  Court  to  exercise  its  discretion  in  the  present 
•QSise  ?  It  is  of  course  a  judicial  discretion,  and  a  Court  of  Appeal 
will  ask  if  it  has  been  judicially  exercised  in  a  way  that  it  can 
approve.  When  an  appeal  is  on  a  matter  of  discretion  any  Court 
differs  with  great  reluctance  from  the  Court  whose  decision  is 
under  review.  We  are  relieved,  however,  of  that  difficulty  in  the 
present  case,  for  the  county  court  judge  has  exercised  his  dis- 
cretion in  one  way,  and  the  Divisional  Court  have  exercised  theirs 
in  another.  We  must  look  at  the  facts  of  the  particular  case,  and 
without  attempting  to  lay  down  any  general  rule  which  would 
fetter  another  Court  exercising  its  discretion  under  s.  53,  we 
must  say  how  the  discretion  should  be  exercised  in  this  case.  We 
have  here  an  officer  who  brought  an  action,  and,  being  defeated, 
was  ordered  to  pay  the  costs ;  he  did  not  pay  them,  and  was 
made  a  bankrupt.    Under  that  bankruptcy  an  application  was 
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0.  A. 
1895 

In  re 
Saunders, 

Ex  parte 
Saunders 

Kay  L.J. 


made  for  an  order  that  he  should  set  aside  a  part  of  his  pension 
to  answer  the  claims  of  his  creditors  in  his  bankruptcy.  The  net 
amount  of  his  pension  was  330Z.,  and  he  had  no  other  means  ;  it 
was  said  that  his  wife  had  invested  money  in  freehold  houses, 
hut  there  was  no  evidence  that  she  had  any  income  other  than 
the  interest  of  a  sum  of  500Z.  In  that  state  of  facts,  is  it  right  to 
order  a  part  of  the  pension  to  be  paid  to  the  trustee  in  bank- 
ruptcy ?  It  is  said  that  upon  cross-examination  it  appeared  that 
the  bankrupt  paid  about  1 50Z.  for  the  household  expenses,  and 
spent  about  150Z.  on  himself,  his  clothes,  club  subscription,  &c.^ 
and  that  as  he  spent  about  as  much  on  himself  as  on  the  house  it 
was  right  that  he  should  be  ordered  to  set  a  portion  of  his  pension 
aside.  But  it  also  appears  that  he  was  never  asked  how  he  spent 
the  150Z. — what  expenses  he  paid  out  of  it ;  and  if  he  had  been 
asked  it  might  well  be  found  that  it  was  spent  on  other  neces- 
saries than  clothes.  In  this  case  I  do  not  think  it  would  be  a 
proper  exercise  of  discretion  to  order  a  portion  of  the  pension  to 
be  set  aside.  It  is  said  that  if  we  look  at  the  Indian  legislation 
we  shall  find  a  reason  why  such  an  order  should  be  made ;  but  I 
fail  to  find  it.  The  statute  11  &  12  Yict.  c.  21,  applies  to  insol- 
vents in  India,  and  if  a  man  is  insolvent  in  India  the  Court 
there  has  the  same  power  as  the  Bankruptcy  Court  has  here 
undeT  s.  53  of  the  Bankruptcy  Act,  1883 ;  there  is,  therefore,  no 
hard  and  fast  rule  of  Indian  legislation  on  the  point.  Reference 
has  been  made  to  Lucas  v.  Harris  (1) ;  but  that  was  not  a  bank- 
ruptcy case.  There  an  officer  was  in  receipts  of  an  Indian 
pension,  and  it  was  sought  to  obtain  an  order  for  a  receiver  in 
aid  of  execution  so  as  to  get  hold  of  part  of  the  pension,  and  it 
was  right  in  that  case  to  consider  the  Indian  legislation,  under 
which  there  was  no  power  to  appoint  a  receiver  in  that  country 
by  way  of  execution.  The  Court  was  there  asked  to  do  in 
England  what  could  not  be  done  in  India,  and  the  case  has  no 
bearing  on  the  present  one.  Therefore,  though  the  language  of 
the  judges  in  the  Divisional  Court  goes  somewhat  too  far,  their 
actual  decision  was  a  better  exercise  of  the  discretion  under 
s.  53  than  was  that  of  the  county  court  judge. 


(1)  18  Q.  B.  D.  127. 
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xi.  L.  Smith  L.J.  I  agree.  The  case  is  of  some  importance, 
for  the  Divisional  Court  seems  to  have  laid  down  the  rule  that 
no  order  should  ever  be  made  under  s.  53  with  regard  to  an 
Indian  pension.  If  that  was  their  intention,  I  cannot  agree 
with  them.  As  regards  the  exercise  of  sach  a  discretion,  it  is  a 
generally  recognised  rule  of  practice  that,  where  a  retired  officer 
has  only  his  pension  to  live  upon,  the  Court  or  judge  will  be 
loth  to  order  him  to  set  aside  any  part  of  it ;  but  there  is  no  rule 
of  law  to  that  effect ;  it  is  a  rule  of  practice  which,  if  I  were  exer- 
cising my  discretion  as  a  judge  of  first  instance,  I  should  certainly 
follow.  If  the  circumstances,  however,  were  different  to  what  they 
are  in  this  case,  and  the  officer  had  other  sources  of  income  which 
would  justify  the  making  of  the  order,  I  should  make  it.  Treat- 
ing the  judgment  of  the  Divisional  Court  as  a  mere  exercise  of 
their  discretion,  I  concur  in  the  dismissal  of  this  appeal. 


0.  A. 

1895 

In  re 
Saunders. 

Ex  parte 
Saunders. 


Appeal  dismissed. 


Solicitors  for  trustee  :  Ashursty  Morris,  Crisp  <&  Co. 
Solicitor  for  bankrupt :  George  Twynam, 


W.  J.  B. 


[IN  THE  COURT  OF  APPEAL.]  *  O.A. 

FULLER  V,  THE  BLACKPOOL  WINTER    GARDENS  ^^^^ 
AND  PAVILION  COMPANY,  LIMITED,  and  Another.  ^""^^^ 

Copyright — Musical  Composition — Dramatic  Piece — Eight  of  Representation — 
Isotice  of  Reservation — Dramatic  Copyright  Act,  1833  (3  dfc  4  Wm.  4,  c.  15), 
ss.  1,  2— Copyright  Act,  18i2  (5  cfe  6  Vict.  c.  45),  ss.  2,  -Copyright 
(2Iusical  Compositions)  Act,  1882  (45  &  46  Vict.  c.  40),  s.  2 — Copyright 
(Musical  Compositions)  Act,  1888  (dl  &  62  Vict.  c.  17). 

To  bring  a  musical  composition  within  the  provisions  of  the  Dramatic 
Copyright  Act,  1833,  it  must  have  the  characteristics  of  a  dramatic  piece, 
and  whether  it  has  such  characteristics  must  be  determined  in  each  case 
by  the  nature  of  the  composition  itself. 

A  song  that  does  not  require  for  its  representation  either  dramatic  effect 
or  scenery  is  not  a  dramatic  piece,  although  it  is  intended  to  be  sung  in 
appropriate  costame  on  the  stage  of  music-halls. 

When  a  musical  composition  is  published,  in  order  to  entitle  the  owner 
of  the  right  of  public  representation  or  performance  thereof  to  sue  for 
penalties  for  the  unlicensed  performance  of  such  composition,  the  right  of 
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C.  A.  representation  or  performance  must  have  been  reserved  by  notice  printed- 

jggg  on  every  published  copy,  as  provided  by  the  Copyright  (Musical  Com- 

-   ^  positions)  Act,  1882 ;  and  this  is  equally  the  case  where  the  musical 

Fuller  composition  is  also  a  dramatic  piece  within  the  Dramatic  Copyright 

^    ^-  Act.  1833. 

Blackpool 

WiNTEli 

^Pavilion^^     Appeal  of  the  plaintiff  from  the  judgment  of  Kennedy  J.  at 
Company.  trial  without  a  jury. 

The  plaintiff  purchased  from  the  composer  the  sole  right  of 
singing  in  Great  Britain  a  song  called  Daisy  Bell."  The  song 
was  published  with  a  notice  printed  on  each  copy  to  the  follow- 
ing effect :  "  This  song  may  be  sung  in  public  without  fee  or 
licence  except  at  music-halls."  The  defendants  were  a  limited 
company,  proprietors  of  the  Blackpool  Winter  G-ardens  and 
Pavilion,  and  Holland,  manager  of  the  company.  The  theatre- 
of  the  defendant  company  was  not  a  music-hall;  and  Holland 
was  the  holder  of  a  licence  for  theatrical  performances  in  that 
theatre.  He  purchased  a  copy  of  the  song  with  the  above- 
mentioned  notice  printed  upon  it,  and  the  song  was  sung  at  the 
theatre  in  a  dramatic  play  or  burlesque  during  the  run  of  the 
piece.  The  song  as  published  had  on  the  title-page  a  picture  of 
the  plaintiff  with  a  bicycle  and  dressed  in  the  costume  of  a  male 
cyclist. 

The  action  was  brought  to  recover  the  sum  of  624Z.  as  damages- 
for  the  infringement  by  the  defendants  of  the  plaintiff's  sole 
right  of  singing,  representing,  or  performing  the  musical  com- 
position and  dramatic  piece  called  "  Daisy  Bell "  without  the 
consent  in  writing  of  the  plaintiff  first  had  and  obtained. 

At  the  trial  there  was  a  conflict  of  evidence  whether  the  notice 
printed  on  the  copies  of  the  song  had  been  authorized  by  the 
plaintiff,  and  the  learned  judge  held  that  the  plaintiff  had 
authorized  the  printing  of  those  words  on  the  song  as  published. 
The  learned  judge  was  of  opinion  that  in  the  case  of  a  musical 
composition  which  is  also  a  dramatic  piece,  the  Copyright 
(Musical  Compositions)  Acts,  1882  and  1888,  do  not  apply  so  far 
as  the  remedy  against  an  infringer  is  concerned,  and  that  the 
rights  of  representation  are  governed  by  s.  2  of  the  Dramatic 
Copyright  Act,  1833.  The  learned  judge  came  to  the  conclusion 
that  the  song  was  a  dramatic  piece  as  well  as  a  musical  com- 
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position  on  the  grounds  that  in  order  to  be  understood  it  involved  0.  A. 

the  impersonation  by  the  singer  of  the  character  of  a  cyclist,  and  i895 

that  it  was  intended,  when  the  right  of  representation  was  Fuller 

assigned  to  the  plaintiff,  to  be  sung  by  her  in  that  character,  and  jj^ackpool 

in  the  costume  indicated  on  the  title-page.    The  inference  to  be  Winter 

.  .  Gardens  and 

drawn  from  the  song  itseli  and  irom  the  evidence  was  that  it  was  Pavilion 

a  composition  intended  for  the  stage  either  of  the  theatre  or  of 

music-halls. 

Treating  the  case  as  within  the  Dramatic  Copyright  Act,  1833, 
the  defendants  would  have  been  liable  to  the  penalty  of  40s.  for 
each  occasion  on  which  the  song  was  performed  ;  but  they  were 
entitled  to  rely  on  the  printed  notice  as  a  written  consent  by  the 
plaintiff  to  their  performing  the  song,  and  judgment  was  accord- 
ingly entered  for  the  defendants.  The  learned  judge  also  stated 
that,  although  the  point  had  not  been  taken,  he  was  of  opinion 
that  the  plaintiff,  as  against  persons  who  had  bought  the  song 
upon  the  faith  of  the  notice  on  it,  could  not  be  heard  to  say  that 
without  any  offer  of  compensation  she  had  revoked  the  consent 
so  as  to  make  actionable  conduct  which  had  been  induced  by  the 
previous  consent. 

The  plaintiff  appealed. 


June  27.  Bufus  Isaacs,  for  the  plaintiff,  in  support  of  the 
appeal.  The  notice  on  the  song  was  a  licence  which  did  not 
give  any  right  or  interest  in  property,  and  was  revocable.  It 
was  revoked  at  the  time  when  complaint  was  made  to  the  defend- 
ants as  to  the  performance  of  this  song  at  their  theatre.  It  may 
be  that  the  revocation  of  the  licence  would  give  rise  to  a  claim 
by  the  licensee  against  the  person  who  gave  the  licence ;  but  that 
cannot  affect  the  right  to  revoke.  If  there  is  such  a  right,  and 
the  licence  was  revoked,  the  defendants  are  liable  in  penalties 
for  each  time  they  caused  the  song  to  be  sung.  The  song  is  a 
dramatic  piece,  as  held  by  Kennedy  J.  on  the  authority  of 
Bussell  V.  Smith  (1),  GlarTc  v.  Bishop  (2),  and  Boherts  v.  Bignell  (3), 
within  the  definition  in  the  Dramatic  Copyright  Act,  1833.  (4) 


(1)  12  Q.  B.  217. 

(2;  25  L.  T.  (N.S.)  908. 

(3)  3  Times  L.  E.  552. 


(4)  3  &  4  Wm.  4,  c.  15,  s.  1,  enacts 
that  "the  author  of  any  tragedy, 
comedy,  play,  opera,  farce,  or  any 
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C.A.  Scrutton,  for  tlie  defendants.    The  defendants  have  in  effect 

1895  bought  the  song  with  a  statement  that  they  may  have  it  sung  in 

Fuller  their  theatre.    They  have  property  in  the  copy  of  the  song  that 

Blackpool  ^^^^  bought,  and  a  pecuniary  interest  in  its  being  sung  at  their 

Winter  theatre.    But  in  fact  the  notice  is  not  a  licence,  but  a  reservation 

Gardens  and        ^       .  ^  •  i 

Pavilion    of  the  right  of  representation  only  so  far  as  music-halls  are  con- 

CoMPANY.  .  gQ  ^YioX  no  question  of  revocation  arises.    It  is  a  mistake 

to  treat  a  mere  song  as  a  dramatic  piece  ;  but  if  this  particular 

song  could  be  so  described,  the  authority  given  by  the  plaintiff 

by  the  notice  on  the  printed  copies  is  a  sufficient  consent  in 

writing  of  the  proprietor  within  s.  2  of  the  Dramatic  Copyright 

Act,  1833,  and  the  plaintiff  cannot  recover. 

Bufus  Isaacs,  in  reply. 

Cur,  adv,  vult 


July  9.  Lord  Eshek  M.R.  In  this  case  the  plaintiff  has 
become  the  owner  of  the  sole  right  of  singing  a  certain  song  in 
public.  The  defendants  have  caused  the  song  to  be  sung  at 
their  theatre,  and  the  action  is  brought  to  recover  a  large  sum 
of  money,  the  amount  of  the  penalties  to  which  it  is  said  the 
defendants  became  subject  each  time  the  piece  was  sung.  The 
plaintiff  claims  that  the  song  is  a  dramatic  piece  within  the 
Dramatic  Copyright  Act,  1833 ;  and  the  learned  judge  has 
decided  that  it  is  so,  but  that  the  plaintiff  consented  to  its  per- 
formance, and  he  has  given  judgment  for  the  defendants.  I 
agree  with  the  conclusion  of  the  learned  judge  that  there  should 
be  judgment  for  the  defendants,  but  not  on  the  same  grounds. 

I  have  come  to  the  conclusion  that  this  is  not  a  dramatic  piece 
within  the  meaning  of  the  Act.  It  is  a  musical  composition,  the 
rights  as  to  which  are  regulated  by  other  Acts  passed  in  the 
years  1842  and  1882.    This  song  was  written  to  be  sung  by  one 


other  dramatic  piece  or  entertainment, 
composed  and  not  printed  and  pub- 
lished by  the  author  thereof  or  his 
assignee,  or  which  hereafter  shall  be 
composed  and  not  printed  or  published 
by  the  author  thereof  or  his  assiguee, 
or  the  assignee  of  such  author,  shall 


have  as  his  own  property  the  sole 
liberty  of  representing,  or  causing  to 
be  represented,  at  any  place  or  places 
of  dramatic  entertainment  whatso- 
ever, in  any  part  of  the  United  King- 
dom ....  any  such  production  as 
aforesaid.  .  .  ." 
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person,  and  is  a  musical  composition  ;  but  is  it  a  dramatic  piece  ?  C.  A. 
To  say  that  it  is  dramatic  is  not  sufficient,  for  we  have  to  see  1895 


whether  it  is  a  dramatic  piece  within  the  meaning  of  the  Act,  fuller 

•and  therefore  the  description  given  by  Lord  Denman  in  Bussell  Blackpool 

V.  Smith  (1)  of  what  is  dramatic  does  not  seem  to  me  to  ^  Winter 

^  ^  Gaedens  and 

•assist  us.  Pavilion 

The  Dramatic  Copyright  Act,  1833,  enacts  that  the  author  of  ^Q^^^^- 
any  "tragedy,  comedy,  play,  opera,  farce,  or  any  other  dramatic 
piece  or  entertainment,"  is  to  have  the  sole  liberty  of  represent- 
ing it  at  any  place  of  dramatic  entertainment.  The  particular 
words  of  the  Act  are  followed  by  general  words  which  must  be 
taken  to  indicate  something  of  the  same  kind  as  the  preceding 
words.  If  we  look  at  those  words  we  find  "tragedy,"  not  tragic 
story ;  "  comedy,"  not  merely  something  with  a  comic  element 
in  it ;  and  these  and  the  other  things  enumerated  are  things  that 
are  adapted  for  acting  at  a  theatre  or  elsewhere.  The  general 
words  must  have  a  similar  meaning  attached  to  them  ;  and  to  say 
that  they  include  songs,  or  that  songs  are  ejusdem  generis  with 
the  things  previously  enumerated,  is  to  my  mind  out  of  the 
question. 

By  the  20th  section  of  the  Copyright  Act,  1842,  the  provisions 
of  the  Dramatic  Copyright  Act,  1833,  are  extended  to  musical 
compositions,  but  the  definition  of  a  dramatic  piece  of  the  last- 
mentioned  Act  is  not  extended  to  musical  compositions.  Only 
the  provisions  of  the  Act  are  so  extended.  The  state  of  things 
under  these  Acts  was  certainly  not  satisfactory,  and  the  Copy- 
right (Musical  Compositions)  Act,  1882,  recited  that  it  was 
expedient  to  amend  the  law  relating  to  copyright  in  musical 
compositions,  and  to  protect  the  public  from  vexatious  proceed- 
ings for  the  recovery  of  penalties  for  the  unauthorized  perform- 
ance of  the  same.  To  effect  this  the  Act  provides,  in  the  case 
where  the  right  of  public  representation  or  performance  of  a 
musical  composition  and  the  copyright  in  it  are  vested  in 
different  owners,  and  the  owner  of  the  right  of  public  represen- 
tation desires  to  retain  it,  that  he  must  give  a  notice  to  the 
owner  of  the  copyright  requiring  him  to  print  on  every  copy  a 
notice  that  the  right  of  public  representation  or  performance  is 

(1)  12  Q.  B.  217. 


434 


QUEEN'S  BENCH  DIVISION. 


[1895] 


C.  A.  reserved.    It  is  perfectly  plain  that  unless  that  is  done  the  right 

1895  is  not  reserved,  and  no  penalties  can  be  recovered. 

Fuller  I      not  know  that  it  is  possible  to  define  with  precision  what 

Blackpool  ^  dramatic  piece  and  what  is  a  musical  composition.  A 

Winter  musical  composition  may  be  also  a  dramatic  piece,  as  in  the  case 
Gardens  and 

Pavilion    01  an  opera,  which,  however,  is  excluded  by  s.  4  of  the  Copyright 
Company,    ^j^^gj^,^]  Compositions)  Act,  1888,  from  the  operation  of  that 
Lord  Esher  M.E.  ^^^^  Bccause,  howcver  a  musical  composition  may  be  a  dramatic 
piece,  it  does  not  follow  that  all  are.    To  bring  a  musical  com- 
position within  the  Dramatic  Copyright  Act,  1833,  it  must  have 
the  qualities  that  belong  to  such  dramatic  pieces  as  are  men- 
tioned in  that  Act.    Whether  any  particular  subject-matter  is 
only  a  musical  composition,  or  whether  it  has  also  the  charac- 
teristics of  a  dramatic  piece,  is  a  question  of  fact  which  must  be 
submitted  to  a  jury,  if  there  is  one,  or  determined  as  a  question 
of  fact  by  the  judge  if  there  is  no  jury.     Treating  this  as  a 
question  of  fact,  what  has  this  song  in  common  with  a  dramatic 
piece  ?    The  fact  that  it  is  sung  in  costume  does  not  make  it  a 
dramatic  piece.  If  the  dress  of  the  singer  could  have  that  opera- 
tion, the  singer  and  not  the  author  of  the  song  would  be  the 
person  who  caused  it  to  be  a  dramatic  piece.    The  same  may  be 
said  of  the  manner  in  which  the  singer  treats  the  song.  The 
question  must  be  what  was  the  character  of  the  composition  when 
it  was  first  written  and  published.    I  can  quite  understand  that 
it  is  possible  that  a  thing  to  be  performed  by  one  person  only 
may  be  a  dramatic  piece.   But,  whether  the  composition  is  to  be 
sung  by  one  or  more  persons,  if  a  song  is  sung,  and  only  a  song, 
there  is  no  performance  of  a  dramatic  piece ;  and  that  seems  to 
me  to  have  been  the  case  here.    The  plaintiff  herself  dealt  with 
this  song  as  a  musical  composition,  for  she  caused  the  notice  to 
be  printed  on  it  restraining  to  a  certain  extent  the  public  per-- 
formance.    It  is  now  said  on  her  behalf  that  she  revoked  the 
permission  given  by  that  notice.    It  is  not  necessary  to  deter- 
mine whether  she  could  revoke  the  permission  given  in  the 
notice,  though  I  rather  incline  to  the  opinion  that  she  could 
not,  or  that,  at  all  events,  she  could  only  do  so  by  the  publica- 
tion of  other  copies  of  the  song  with  a  full  reservation  of  all 
rights.    If  that  can  be  done,  this  curious  result  would  follow 
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that,  unless  all  the  existing  copies  could  be  called  in,  there  C.A. 
would  be  two  sets  in  existence,  one  with  and  the  other  without  1895 
the  reservation.    However  that  may  be,  the  truth  is  that  the  Fuller 
plaintiff  never  did  revoke  the  authority  given  by  the  notice.  Blackpool 
Her  case  throughout  was  that  she  did  not  authorize  the  notice,  ^  vvinter 

,  Gakdens  and 

and  that  has  been  found  against  her.  Pavilion 

The  conclusion  I  have  come  to  is  that  this  song  was  not  a 
dramatic  piece,  and  that  the  plaintiff  has  failed  to  shew  that  she  ^^"^  ^^^^^ 
is  entitled  to  any  penalties.    The  appeal  will  therefore  be 
dismissed. 


Kay  L.J.  read  the  following  judgment : — This  action  was 
brought  to  recover  624.1.,  being  312  amounts  of  2L  each,  from 
the  defendant  company  and  their  manager  for  156  occasions  on 
which,  the  song  of  "Daisy  Bell"  was  sung  at  the  defendants' 
place  of  entertainment.  This  sum  the  plaintiff  claims  as  pro- 
prietor of  the  sole  right  of  singing  or  representing  this  song. 

The  song  has  been  printed  and  published,  both  music  and 
words.  Upon  the  outside  are  printed  the  words,  "  This  song  can 
be  sung  in  public  without  fee  or  licence,  except  in  music-halls." 
This  was  done  with  the  plaintiff's  consent.  The  defendants' 
place  of  entertainment  is  not  a  music-hall,  and  is  not  licensed  as 
such.  The  sung  was  sung  in  a  burlesque  which  was  performed 
there.  The  plaintiff  was  accustomed  to  sing  the  song  in  the 
costume  of  a  boy  cyclist,  and  a  photograph  of  the  plaintiff  in 
that  costume  was  outside  the  printed  song.  The  plaintiff  was 
accustomed  also,  it  is  said,  to  accompany  the  song  with  dramatic 
action,  though  the  words  do  not  seem  to  afford  much  scope  for 
this. 

If  the  song  is  to  be  treated  as  a  musical  composition  under 
the  Act  of  1882,  the  2nd  section  of  that  statute — which  it  is 
said  applies  to  this  case  because  the  copyright  in  the  composi- 
tion belongs,  not  to  the  plaintiff,  but  to  the  author — requires  the 
plaintiff  to  give  to  the  owner  of  the  copyright  before  publication 
notice  to  print  upon  every  copy  that  the  right  of  public  repre- 
sentation is  reserved;  and  no  such  notice  was  given,  nor  was 
anything  printed  to  that  effect,  except  the  reservation  of  the 
right  to  sing  the  song  in  music-halls. 
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Kay  L.J. 


0.  A.         It  is  argued,  and  the  learned  judge  has  felt  himself  bound  by 
1895       authority  so  to  hold,  that  this  song  was  a  dramatic  piece  within 
Fuller     3  &  4  Wm.  4,  c.  15,  5  &  6  Yict.  c.  45,  and  51  &  52  Yict.  c.  17. 
Blackpool  ^^^^      these  statutes  (the  Dramatic  Copyright  Act,  1833) 

GaedenTand  S^^®^  author  of  "  any  tragedy,  comedy,  play,  opera,  farce, 

Pavilion  or  any  other  dramatic  piece  or  entertainment,"  the  sole  liberty 
of  representing  the  same ;  and  any  other  person  representing  any 
such  production  at  a  place  of  dramatic  entertainment  without  the 
consent  in  writing  of  the  author  or  proprietor  is  liable  for  each 
such  representation  to  pay  40s. 

The  Copyright  Act,  1842,  by  s.  20  extends  the  benefit  of  the 
former  Act  to  musical  compositions,  and  gives  to  the  owner  of 
the  right  of  representation  the  remedies  given  in  the  former 
Act ;  and  by  s.  2  "  dramatic  piece "  is  declared  to  include 
every  tragedy,  comedy,  play,  opera,  farce,  or  other  scenic,  musical 
or  dramatic  entertainment."  The  Copyright  (Musical  Composi- 
tions Act),  1888,  enabled  a  Court  to  give  less  than  40s.  if  justice 
required  it.  I  cannot  read  this  series  of  statutes  in  any  other 
sense  than  that  if,  in  the  case  of  a  musical  composition,  the 
notice  required  by  s.  2  of  the  Copyright  (Musical  Compositions) 
Act,  1882,  is  not  given  and  printed  upon  the  published  copies, 
no  penalty  or  damages  can  be  recovered,  because  the  right  of 
public  representation  is  not  reserved,  and,  there  being  no  right, 
there  can  be  no  remedy.  If  it  be  a  musical  composition  which 
can  be  called  a  dramatic  piece,  it  seems  to  me  that  the  notice 
should  still  be  given.  The  reason  seems  plain.  When  a  song 
with  the  music  is  printed,  every  one  who  buys  it  has  a  right  to 
suppose  he  may  sing  it  anywhere — in  a  private  house,  or  in  a 
place  of  public  entertainment — unless  there  is  a  notice  on  the 
song  to  the  contrary.  No  one  buying  a  tragedy  or  comedy  would 
suppose  himself  at  liberty  to  represent  it — he  would  buy  it  only 
to  read. 

In  Bussell  v.  Smith  (1),  in  1848,  a  song  called  "  The  Ship  on 
Fire  "  was  held  to  be  a  dramatic  piece,  and  a  person  who  sung  it 
at  a  place  of  public  entertainment  was  held  liable  for  penalties. 
The  action  was  brought  to  recover  40s.  for  representing  and  per- 
forming the  song  at  Crosby  Hall,  and  one  of  the  questions  argued 

(1)  12  Q.  B.  217. 
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was  that  the  song  was  not  a  musical  composition  within  s.  20  of  C.  A. 
the  Copyright  Act,  1842,  but  that  the  musical  compositions  1895 


intended  to  be  protected  by  that  Act  were  only  those  composed  Fuller 
for  performance  with  dramatic  pieces.    The  Court  did  not  decide  Blackpool 

the  question  whether  the  Act  was  to  be  so  restricted,  because  Winter 

..  Gardens  an© 

they  considered  that  the  song  was  a  dramatic  piece  withm  the  Payilion 

interpretation  clause,  s.  2.  Company. 

In  Clarh  v.  Bisliop  (1),  in  1872,  a  song  was  held  to  be  a 
dramatic  piece  when  its  only  value  was  derived  from  the  singing 
and  acting  of  it  in  character. 

In  Wall  V.  Taylor  (2),  in  1883,  the  question  was  whether  the 
proprietor  of  a  musical  composition  could  maintain  a  claim  for 
the  40s.  penalty  when  it  had  been  sung  at  a  place  which  was 
not  a  place  of  dramatic  entertainment ;  and  it  was  held  that  he 
could,  Cotton  L.J.  dissenting. 

In  Boherts  v.  Bignell  (3),  in  1887,  it  was  held  that  a  song 
called  Oh,  Jenny  dear !  "  set  to  music  not  of  the' proprietor's  own 
authorship,  was  not  a  musical  composition,  but  a  dramatic  piece, 
and  that  a  mere  verbal  permission  to  sing  it  was  an  ineffectual 
gift,  so  that  the  proprietor,  notwithstanding  such  permission, 
could  recover  the  40s.  penalty.  I  have  not  found  any  other 
report  of  this  case.  I  can  scarcely  believe  that  this  report  is 
accurate.  If  it  was  decided  that  because  the  words  of  the  song 
were  dramatic  the  music  was  not  a  musical  composition,  I 
respectfully  differ  from  that  decision. 

These  decisions,  except  the  last  two,  were  before  the  Copyright 

(Musical  Compositions)  Act,  1882.    No  case  has  decided  that  a 

song  which  is  a  dramatic  piece  is  not  also  a  musical  composi- 

tion,  unless  Boherts  v.  Bignell  (3)  did  so.    The  words  "  musical 

composition  "  must  refer  to  the  music,  not  the  words  of  the  song,, 

and  the  music  without  the  words  could  hardly  be  called  a  dramatic 

piece.    But  even  if  it  could,  it  is  impossible  to  say  that  it  is  not 

a  musical  composition ;  and  if  it  be,  then,  when  the  song  and 

music  are  printed  and  published,  the  owner  of  the  right  of 

representation  must  reserve  it  by  a  notice  printed  upon  each 

copy,  otherwise,  as  I  read  those  statutes,  the  right  does  not  exist 

after  such  publication. 

(1)  25  L.  T,  (N.S.)  908.  (2)  11  Q.  B.  D.  102. 

(3)  3  Times  L.  E.  552. 


438 


QUEEN'S  BENCH  DIVISION. 


[1895] 


0.  A.  This  seems  to  dispose  of  the  case.    The  plaintiff  was  evidently 

1985  aware  of  the  necessity  of  printing  a  notice  upon  each  copy, 

FILLER  because  she  has  caused  this  to  be  done ;  but  the  only  reserva- 

Blackpodl  ^^^^  made  by  that  notice  is  of  the  right  to  sing  the  song  in 

Winter  music-halls  ;  and  this  the  defendants  have  not  infringed.  The 
Gardens  and    ,  .         ,  ,  ^  .      .    ,  , 

Payilion  plamtin  has  recently  caused  a  reservation  m  larger  terms  to  be 
Company,    p^jj^^g^j       copies  sold. 

Kay  L.J.  argucd  that  the  notice  printed  on  each  copy  was  a 

licence  to  sing  the  song  anywhere  except  in  a  music-hall,  that 
such  licence  was  revocable,  and  that  it  was  revoked.  There  was 
no  revocation,  or  attempt  to  revoke.  The  objection  raised  was 
that  the  plaintiff  never  authorized  the  limited  reservation  which 
was  actually  printed.  This  was  disproved.  She  did  authorize 
it.  But  I  do  not  agree  that  the  printed  notice  was  a  licence.  It 
was  evidently  intended  to  be  a  reservation  in  compliance  with 
the  Act  of  1882. 

This  point  seems  not  to  have  been  argued  before  the  learned 
judge.  The  appeal  appears  to  be  founded  upon  a  suggestion 
made  by  him  at  the  end  of  his  judgment.  The  learned  judge 
raises  the  question,  and  answers  it  by  saying  that  even  if  it  were 
a  licence  it  could  not  be  revoked  against  any  person  who  had 
bought  the  song  and  made  arrangements  to  perform  it  in  a  place 
which  was  not  a  music-hall.  If  it  was  a  licence,  I  should  not  be 
prepared  to  differ  from  the  learned  judge  ;  but,  for  the  reasons  I 
have  given,  I  think  that  the  point  does  not  arise. 

I  agree  that  there  should  be  judgment  for  the  defendants, 
though  I  respectfully  dissent  from  some  of  the  reasons  given  by 
the  judge  in  the  Court  below. 

A.  L.  Smith  L.J.  read  the  following  judgment : — This  action 
is  brought  by  the  plaintiff,  who  has  acquired  by  assignment 
from  the  author  the  sole  right  of  singing  a  song  called  "  Daisy 
Bell,"  and  is  founded  upon  the  Dramatic  Copyright  Act,  1833 
(3  Wm.  4,  Co  15),  and  the  Copyright  Act,  1842  (5  &  6  Yict. 
c.  45),  the  conjoint  effect  of  which  Acts  upon  the  point  in  hand 
is,  that  if  any  person,  without  the  consent  in  writing  of  the 
person  who  has  the  sole  right  of  representing  either  a  dramatic 
piece  or  a  musical  composition,  does  so,  he  is  liable  to  a  penalty 
for  each  representation  of  not  less  than  40s.  and  double  costs. 
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It  was  found  by  Kennedy  J.  at  the  trial,  and  against  this  O.A. 
finding  there  is  no  appeal,  that,  in  spite  of  the  plaintiff's  assertion  1895 


upon  oath  to  the  contrary,  the  song  "  Daisy  Bell  "  was  published  Fulleu 
to  the  world  with  her  consent  in  writing  to  its  being  sung  any-  Blackpool 
where  excepting  at  music-halls,  the  inscription  upon  each  copy, 
•of  which  a  large  number  were  published,  being :  "  This  song  may  Pavilion 

be  sung  in  public  without  fee  or  licence,  except  at  music-halls  "  ;   

and  it  was  shewn  that  the  infringement  complained  of  by  ^^j^g -^"^^'^^ 
plaintiff  was  the  singing,  or  causing  to  be  sung  by  the  defendants, 
the  song  within  the  terms  of  the  consent  given — namely,  else- 
where than  at  music-halls. 

This,  which  was  the  great  issue  in  the  cause,  having  been  found  ^ 
against  the  plaintiff,  she  now  appeals  to  this  Court,  and  by  her 
counsel  argues,  though  the  point  was  not  taken  before  Kennedy  J., 
and  though  it  must  now  be  admitted  that  consent  in  writing  had 
in  fact  been  given  by  the  plaintiff  to  the  defendants  to  sing  the 
song  as  and  when  they  did,  that  she  nevertheless  was  entitled  to 
have  judgment  entered  for  her,  because,  as  she  now  alleges,  she 
had  revoked  her  consent,  as  by  law  she  was  entitled  to  do,  before 
the  defendants  sang,  or  caused  to  be  sung,  the  song  which  is  the 
subject-matter  of  complaint,  and  that  in  these  circumstances  they 
had  done  so  without  the  plaintiff's  consent  in  writing. 

To  this  the  defendants  made  answer  that  the  plaintiff  was 
wrong  in  her  facts :  that  she  never  did  revoke  her  consent,  for 
that  the  position  the  plaintiff  had  taken  up  was  not  that  she 
revoked  her  consent,  but  that  she  had  never  given  any  consent 
at  all,  the  consent  printed  upon  the  songs  having  been  placed, 
as  she  said,  thereon  without  her  permission,  which  has  been 
proved  not  to  be  the  truth. 

It  appears  to  me  that  this  answer  of  the  defendants  as  to  the 
facts  is  correct.  It  is  one  thing  to  withdraw  a  consent  given, 
and  quite  another  thing  to  assert  that  there  never  was  any  con- 
sent given  at  all,  for  in  the  one  case  a  person  is  in  the  wrong  if 
he  continues  the  representation  after  the  consent  is  lawfully 
withdrawn,  and  in  the  other  he  is  in  the  right  in  contesting,  as 
the  defendants  did,  the  false  assertion  that  no  consent  had  ever 
been  given. 

As  it  is  established  that  the  plaintiff  never  revoked  her 
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0.  A.  consent,  which  she  had  in  fact  given,  it  is  wholly  unnecessary  to 
1895       consider  the  question  which  was  argued  before  us  whether  the 


Company. 

A.     Smith  L.J 


Fuller     consent  given  was  in  the  circumstances  revocable  or  irrevocable, 
Blackpool  purely  an  academic  point.    Bat,  even  if  the  plaintiff 

Winter     could  have  revoked  her  consent  and  had  done  so,  there  is  a 
Gardens  and  . 
Pavilion    further  answer  to  this  action,  which  is  this  :  In  the  year  1882 

the  Copyright  (Musical  Compositions)  Act,  1882,  was  passed.  It 
is  true  that  it  is  a  remarkable  piece  of  drafting  when  looked 
into  ;  but  it  recites  that  it  was  expedient  to  amend  the  law  re- 
lating to  copyright  in  musical  compositions,  and  to  protect  the 
public  from  vexatious  proceedings  fori  the  recovery  of  penalties 
for  the  unauthorized  performance  of  the  same,  and  it,  amongst 
other  things,  enacts,  in  the  case  of  a  musical  composition,  in  s.  2, 
that  "  if  the  owner  of  the  right  of  public  representation  or  per- 
formance shall  desire  to  retain  the  same,  he  shall,  before  any 
such  publication  of  any  copy  of  such  musical  composition,  give 
to  the  owner  of  the  copyright  therein  notice  in  writing  requiring 
him  to  print  upon  every  copy  ot  such  musical  composition  a 
notice  to  the  effect  that  the  right  of  public  representation  or 
performance  is  reserved  "  ;  and  by  s.  3  a  penalty  is  imposed  upon 
the  owner  of  the  copyright  if  he  does  not  obey  and  print  legibly 
and  conspicuously  upon  every  copy  that  the  right  of  public 
representation  or  performance  is  reserved.  The  practice  this 
Act  was  passed  to  put  a  stop  to  was  this,  and  it  had  become 
notorious. 

Certain  blackmailers  (clients  as  well  as  solicitors)  were  re- 
peatedly in  our  courts  with  actions,  for  penalties  and  double 
costs,  against  performers  who  had  no  idea  that  what  they  were 
doing  was  an  infringement  of  any  one's  copyright.  The  modus 
operandi  was  this :  A  person  with  a  ^opy right  was  found.  That 
person  and  a  solicitor  then  waited  until  they  had  marked  down 
a  sufficient  number  of  singings  of  a  song  by  some  innocent  per- 
former, and  they  then  commenced  and  prosecuted  their  action 
against  him  or  her  as  the  case  might  be.  The  defendant,  though 
absolutely  unconscious  of  having  done  any  wrong,  was  inevitably 
condemned,  if  proof  of  his  or  her  having  sung  the  song  was  forth- 
coming, in  penalties  and  double  costs,  without  a  possibility  of 
escaping  a  hostile  verdict  with  its  attendant  consequences. 
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To  meet  this  grave  oppression — for  it  was  nothing  less— this  C.A. 
Act,  as  its  preamble  recites,  was  passed.    It  will  be  seen  that  this  1895 


Act  does  not  enact  what  is  to  happen  if  the  owner  does  not  have  fuller 
printed  upon  every  copy  of  a  musical  composition  a  notice  that  Blackpool 
the  right  of  public  representation  is  reserved  ;  and  the  question  q^^^^^j^^, 
arises,  bearing  in  mind  the  object  with  which  the  Act  was  un-  Pavilion 

questionably  passed.  What  is  the  meaning  of  the  words,  "  If  the   

owner  of  the  right  of  public  representation  or  performance  (of  ^'  ^'  ^^^^^ 
any  musical  composition)  shall  desire  to  retain  the  same  he  shall 
....  print  upon  every  copy  of  such  musical  composition  a 
notice  to  the  effect  that  the  right  of  public  representation  or 
performance  is  reserved  "  ?  Do  they  mean  that  he  shall  retain 
the  right  and  be  able  to  sue  whether  he  has  the  notice  printed 
or  not  ?  Or  do  they  mean  that  he  shall  only  retain  the  right 
and  be  able  to  sue  if  he  carries  out  the  enactment  and  prints 
and  gives  notice  to  the  world  of  the  reservation  ?  The  latter, 
in  my  judgment,  is  the  true„  eading  of  this  enactment;  and 
if  it  were  construed  otherwise  as  regards  this  most  important 
matter,  it  might  just  as  well  never  have  been  placed  on  the 
statute  book. 

But  it  is  said  by  the  plaintiff  that  this  song  "  Daisy  Bell "  is, 
besides  being  a  musical  composition,  to  which  the  Act  of  1882 
applies  (and  this  cannot  be  denied),  a  dramatic  piece,  and  that 
being  a  dramatic  piece  she  is  entitled  to  the  penalties,  damages, 
and  costs  recoverable  under  the  Dramatic  Copyright  Act,  1833, 
irrespective  of  the  provisions  of  the  Act  of  1882.  I  do  not  think 
this  point  is  tenable.  Why  is  it  said  that  this  song  is  to  be 
held  to  be  a  dramatic  piece,  for  prima  facie  it  is  nothing  of  the 
sort  ?  It  is  said  that  by  the  interpretation  section  of  the  Copy- 
right Act,  1842,  it  is  enactea  that  the  words  "  dramatic  piece  " 
shall  be  construed  to  mean  and  include  "  every  tragedy,  comedy, 
play,  opera,  farce,  or  other  scenic,  musical,  or  dramatic  entertain- 
ment," and  that  this  song  when  sung  comes  within  the  words 
"  other  scenic,  musical,  or  dramatic  entertainment."  If  this  be 
so,  every  song  must  be  held  to  be  a  dramatic  piece,  which  is 
absurd.  The  words  "  other  scenic,  musical,  or  dramatic  entertain- 
ment "  appear  to  apply  to  the  whole  concert  or  performance,  and 
not  to  single  detached  pieces  sung  therein ;  and  this  was  the  view 
YoL.  II.  1895.  2  1  2 
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C.  A.  of  Brett  M.E.  in  Wall  v.  Taylor  (1),  where  that  learned  judge 
1895      said  the  clause  was  not  applicable  to  each  particular  composition. 


Fuller     but  to  the  whole  concert. 
Blackpool      CJases  were  cited  to  shew  that  certain  songs  had  been  held  to 
Garde^™    be  dramatic  pieces.    The  first  of  these  was  the  case  of  Bussell  v. 
Pavilion    Smith  (2),  where  in  the  year  1848  Lord  Denman  and  the  Queen's 
Company,   ggj^^j^  j^^jj  ^^^^  ^  g^j^g  called  the  "  Ship  on  Fire,"  although 
A.  L.  Smith  L.J.  g^JJg      a_  performer  in  plain  clothes,  at  a  piano  and  without 
any  scenery,  was  a  dramatic  piece — the  ratio  decidendi  being 
that  as  the  song  moved  terror  and  pity  and  sympathy  by  pre- 
senting danger,  and  despair,  and  joy,  and  maternal  and  conjugal 
affection,  and  would  produce  the  emotions  which  are  the  purpose 
of  the  regular  drama  it  was  therefore  a  dramatic  piece. 

Then  the  case  of  Clark  v.  Bishop  (3)  was  cited,  where  a  song 
called  "  Come  to  Peckham  Eye "  was  held  to  be  a  dramatic 
piece,  the  plaintiff,  as  Kelly  C.B.  said,  "  By  his  powers  of  singing, 
acting,  and  characterization  had  made  the  song  a  thing  of  value, 
not  as  a  song  merely,  but  as  acted  by  him  in  character,  and  so  a 
dramatic  piece."  And,  lastly,  the  case  of  Boherts  v.  Bignell  (4),  in 
which  a  song  "  Oh,  Jenny  dear ! "  was  held  by  Day  and  Wills  J  J. 
to  be  a  dramatic  piece,  "  presented  as  it  was  in  the  particular 
instance." 

It  is  not  necessary  to  determine  whether  each  of  these  cases 
was  rightly  decided,  or  whether  the  reasons  given  in  each  for 
holding  the  song  to  be  a  dramatic  piece  are  satisfactory.  Every 
case  must  depend  upon  its  own  attendant  circumstances.  In 
each  case  it  is  a  question  of  fact.  I  think  that  to  constitute  a 
song  a  dramatic  piece  it  must  be  such  a  song  as  for  its  proper 
representation,  acting,  and  possibly  scenery,  formed  a  necessary 
ingredient,  and  that  if  neither  of  these  be  a  requisite  to  the 
efficient  representation  of  the  song,  it  is  not  a  dramatic  piece. 

It  is  an  entire  misnomer  to  call  a  mere  common,  ordinary 
music-hall  song,  which  required  neither  acting  nor  scenery  for 
its  production,  a  dramatic  piece,  for  it  is  in  truth  nothing!  of  the 
kind. 

In  my  judgment,  as  a  matter  of  fact,  this  song  "  Daisy  Bell " 

(1)  11  Q.  B.  D.  102,  at  p.  109.  (3)  25  L.  T.  (N.S.)  908. 

(2)  12  Q.  B.  217.  (4)  3  Times  L.  E.  552. 
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is  not  a  dramatic  piece  ;  if  it  were,  every  boy  in  the  street  who      0.  A. 

sang  it  would  be  liable  to  be  proceeded  against  for  having  per-  1895 

formed  a  dramatic  piece  without  the  written  consent  of  the  Fuller 

author,  which  is  wholly  untenable.  Blackpool 

No  case  was  made  as  to  the  character  of  the  entertainment  ^  Winter 

Gardens  and 

at  the  Blackpool  Winter  Gardens,  at  which  "  Daisy  Bell "  was  Pavilion 
sung ;  the  point  made  before  us  was  that  the  Court  was  bound  to  _„ 
hold  that  if  a  person  sang  "  Daisy  Bell,"  no  matter  how  or  where, 
he  was  liable  to  penalties,  damages,  and  double  costs,  because 
he  had  performed  a  dramatic  piece.    This  is  not  so,  and  cannot 
be  so. 

In  my  judgment,  the  plaintiff's  case  fails  upon  both  of  the 
grounds  above  mentioned,  and  this  appeal  should  be  dismissed 
with  costs. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  C.  J,  Smith  &  Go/ton, 
Solicitor  for  defendants:  Jf.  H,  Hudson,  for  W,,  A,  &  B, 
Ascroft,  Blackpool, 


[IN  THE  COURT  OF  APPEAL.]  C.A. 

1895 

THE  METKOPOLITAN  DISTEICT  EMLWAY  COMPANY,    j^iy  30. 

Appellants  ;  THE  VESTKY   OF  THE   PARISH  OF   

FULHAM,  Eespondents. 

Metropolis — Management  Acts — New  Street — Faving  Expenses — Apportionment 
— Mode  of  Apportionment  among  Landowners — Metropolis  Management 
Amendment  Act,  1862  (25  &  26  Vict.  c.  102),  s.  77. 

In  making,  under  s.  77  of  the  Metropolis  Management  Amendment  Act, 
1862,  an  apportionment  of  the  expenses,  or  estimated  expenses,  of  paving 
a  new  street,  the  local  authority  is  not  bound  to  charge  the  owners  of  land 
abutting  on  such  street  rateably  inter  se,  according  to  frontage  or  other- 
wise, and  the  apportionment  cannot,  in  the  absence  of  mala  fides,  be 
questioned. 

Appeal  from  the  judgment  of  a  Divisional  Court  on  a  case 
stated  by  a  metropolitan  police  magistrate. 

The  appellants  were  summoned  on  the  complaint  of  the  clerk 
to  the  vestry  of  the  parish  of  Fulham  for  non-payment  of  a  sum 
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O.A.  charged  on  them  as  owners  of  certain  land  abutting  on  a  new 
1895      street  in  respect  of  paving  work  to  be  carried  out  under  the 


Metro    provisions  of  the  Metropolis  Management  Acts. 

iSsTMCT  hearing  it  was  proved  that  certain  persons  were  charged 

BailwayCo.  as  the  owners  of  land  abutting  on  the  new  street  at  amounts 

Testey  op  representing  two-thirds  of  the  estimated  expense  of  paving  the 

FuLHAM.  fQQipath  and  one-half  of  the  carriage-way  opposite  to  and  ad- 
joining their  respective  land ;  that  this  charge  was  made  pur- 
suant to  a  resolution  of  the  respondents  that  it  was  just  and 
expedient  to  make  it ;  and  that  the  appellants  were  charged  as 
owners  of  land  abutting  on  the  street  at  an  amount  representing 
the  full  estimated  expenses  of  paving  the  footpath  and  one-half 
of  the  carriage-way  opposite  to  and  adjoining  their  land. 

The  appellants  objected  that  the  apportionment  was  bad,  but 
the  magistrate  made  an  order  for  the  recovery  of  the  amount ; 
and  an  appeal  against  this  order  was  dismissed  by  the  Divisional 
Court  (Grantham  and  Wright  J  J.). 

The  appellants  appealed  against  the  decision  of  the  Divisional 
Court. 


1895.  July  17.  CourtJiope-Munroe,  for  the  appellants.  Under 
s.  77  of  the  Metropolis  Management  Amendment  Act,  1862,  the 
local  authority  may,  in  apportioning  the  expenses  of  a  new  street, 
charge  the  owners  of  land  in  a  less  proportion  than  the  owners 
of  houses.  This  provision  is  meaningless  if  the  local  authority 
has  the  absolute  discretion  now  claimed  for  it.  It  might  happen 
under  such  an  apportionment  as  the  present  that,  after  it  had 
been  resolved  to  charge  landowners  less  than  houseowners,  by 
the  unequal  apportionment  among  the  former  class  one  of  them 
might,  in  fact,  be  charged  at  a  higher  rate  than  a  houseowner. 
The  meaning  of  the  statute  is  that  when  the  proportion  between 
the  two  classes  of  owners  is  fixed,  the  persons  in  each  class  shall 
be  charged  rateably.  The  decision  in  Stoteshury  v.  Vestry  of  St 
Giles  (1)  is  opposed  to  this  view;  but  leave  to  appeal  was  refused  in 
that  case,  which,  it  is  submitted,  was  wrongly  decided.  If  the  local 
authority  has  the  power  now  claimed,  the  provisions  of  the  Metro- 
polis Management  Amendment  Act,  1890  (53  &  54  Vict.  c.  66), 
(1)  59  L.  T.  (N.S.)  473. 
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s.  3,  as  to  the  fixing  of  the  amount  payable  by  railway  companies  0.  A. 
whose  lines  adjoin  the  street,  were  not  necessary.    [He  cited  als^  1895 


FULHAM. 


Beg.  V.  Marsham  (1) ;  Stroud  v.  Wandsworth  District  Board  of  Metro- 
WorJcs  (2) ;  and  Whitchurch  v.  Fulham  Board  of  Worlcs.  (3)]  disS^^t 

Ghannell,  Q.G.,  and  B,  Cunningham  Glen,  for  the  respondents.  Railway  Co. 
There  is  nothing  in  the  Act  to  restrict  the  absolute  discretion  of  Vestry  op 
the  local  authority  in  apportioning  such  expenses,  as  is  pointed 
out  in  Stotesbury  v.  Vestry  of  St,  Giles.  (4)  It  must  have  been 
intended  to  leave  the  apportionment  of  the  expenses  to  the  local 
authority,  because  of  the  impossibility  of  laying  down  a  rule 
that  would  work  fairly  in  all  cases.  The  principle  on  which 
such  expenses  are  apportioned  cannot  be  questioned :  Nesbitt  v. 
Greenwich  Board  of  Works  (5) ;  Davis  v.  Board  of  Works  for 
Greenwich  District.  (6) 

Courthope-Munroe,  in  reply. 

Cur.  adv.  vuU. 

July  30.  Kay  L.J.  read  the  following  judgment: — Before 
the  passing  of  the  Metropolis  Management  Amendment  Act, 
1862,  the  local  authority  entrusted  by  the  Metropolis  Manage- 
ment Act,  1855,  with  the  duty  of  paving  a  new  street  and 
recovering  the  expenses  from  the  owners  of  the  houses  forming 
such  street  had  not  the  power  to  charge  the  owners  of  land 
abutting  on  the  street  nor  any  express  power  of  apportioning 
the  expenses.  The  object  of  s.  77  of  the  first-mentioned  Act 
was  to  supply  these  deficiencies  in  the  power  of  the  local 
authority.  The  question  in  this  case  is  whether,  when  an 
apportionment  has  been  made  in  which  some  owners  of  land 
have  been  charged  with  a  larger  proportion  of  the  expenses 
than  others,  the  magistrate  or  the  High  Court  in  the  absence  of 
mala  fides  had  any  right  to  interfere.  In  other  words,  does  the 
Act  impose  an  obligation  upon  the  local  authority  to  make  the 
apportionment  rateably  or  upon  any  other  principle  ?  At  once 
the  question  arises,  what  is  meant  by  rateably  or  principle  ?  Is 
the  apportionment  to  be  according  to  length  of  frontage  value 

(1)  [1892]  1  Q.  B.  371.  (4)  59  L.  T.  (N.S.)  473. 

(2)  [1894]  2  Q.  B.  1.  (5)  L.  R.  10  Q.  B.  465. 

(3)  L.  R.  1  Q.  B.  233.  (6)  Ante,  p.  219. 
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C.  A.  of  land,  or  what  is  to  be  the  basis  of  it  ?  Length  of  frontage 
1895      can  hardly  be  in  all  cases  the  basis.    One  owner  might  have 

j^g^jjQ.    land  only  a  few  yards  deep  on  which  no  valuable  building  could 
DisTR^    ever  be  erected.    The  next  might  with  the  same  frontage  have 
Eailway  Co.  a  considerable  depth  of  land  which  might  be  available  for  the 
Yestry  of  erection  of  large  buildings  and  might  be  of  much  greater  value. 

FuLHAM.    J  g]^Q^i(j  expect  that  the  legislature  would  leave  a  large  discretion 

Kay  L.J.  local  authority  to  consider  all  the  circumstances  of  each 

case,  and  to  make  what  would  be  in  their  opinion  a  fair  apportion- 
ment having  regard  to  all  such  considerations. 

The  appellants  are  owners  of  land  adjoining  a  new  street  in 
the  parish  of  Fulham.  They  complain  that  in  the  apportion- 
ment of  the  expenses  of  paving  that  street  other  owners  of  land 
abutting  upon  the  street  have  been  charged  only  two-thirds  of 
the  estimated  expense  of  paving  the  footpath  and  half  the 
carriage-way  opposite  their  respective  pieces  of  land,  whereas 
the  appellants  have  been  charged  with  the  full  cost  of  the 
paving  opposite  their  land. 

Sect.  77  of  the  Act  of  1862  provides,  first,  that  the  owners  of 
land  abutting  upon  a  new  street  "  shall  be  liable  to  contribute 
to  the  expenses  or  estimated  expenses  of  paving  the  same,  as 
well  as  the  owners  of  houses  therein."  It  is  not  said  whether 
the  contribution  is  to  be  according  to  length  of  frontage,  value 
of  land,  or  what  is  to  be  the  ratio.  The  next  words  do  create 
some  difficulty — "  provided  that  it  shall  be  lawful  for  the  vestry 
or  district  board  to  charge  the  owners  of  land  in  a  less  proportion 
than  the  owners  of  house  property,  should  they  deem  it  just  and 
expedient  so  to  do,"  and  any  such  costs  or  expenses  are  to  be 
apportioned  by  the  vestry  or  board.  The  proviso  seems  to  imply 
that  the  vestry  could  not  have  charged  the  owners  of  land  in  a 
less  proportion  than  the  owners  of  houses  without  that  express 
provision.  In  other  words,  that  the  statute  means  that  owners  of 
houses  and  land  must  prima  facie  be  charged  rateably,  but,  as 
between  land  and  houses,  land  may  be  charged  in  a  less  pro- 
portion than  houses.  Therefore,  it  is  argued,  that  as  between 
owners  of  houses  and  between  owners  of  land  the  charge  must  be 
rateable,  and  though  the  one  set  of  owners  may  be  charged  in  a 
less  proportion  than  the  other  set,  the  charge  upon  each  set 
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must  be  rateable  inter  se.    But  the  difficulty  still  remains,  what      0.  A. 
does  "  rateable  "  mean  ?  The  word  is  not  used  in  the  Act,  but  if  1895 
implied,  it  must  be  intended  that  the  local  authority  is  not  to  ^etko- 
divide  the  charge  according  to  length  of  frontage  only.    No  ;dist^rk5t 
express  principle  of  division  is  laid  down.    It  seems  to  me  that  Railway  Co. 
this  is  intentionally  avoided  for  the  very  purpose  of  giving  the  Vestey  of 
local  authority  a  large  discretion.  Fulham. 

In  Stroud  v.  Wandsworth  District  Board  of  Worhs  (1)  the  Court 
of  Appeal  had  to  consider  the  third  section  of  the  Metropolis 
Management  Amendment  Act,  1890  (53  &  54  Vict.  c.  66),  which 
empowered  the  local  authority  from  time  to  time  to  execute 
^*  any  necessary  works  of  repair  "  upon  a  carriage  road ;  and,  upon 
a  consideration  of  the  scheme  and  objects  of  these  Acts,  the 
Court  came  to  the  conclusion  that,  although  it  was  not  expressed 
in  distinct  words,  the  necessary  implication  was  that  the  question 
whether  the  repair  was  necessary  or  not  was  left  to  the  discretion 
of  the  local  authority,  and  that  the  magistrate  or  Court  could  not 
interfere. 

In  Stoteshury  v.  Vestry  of  St,  Giles  (2)  the  same  question  that 
arises  in  the  case  before  us  came  before  a  Divisional  Court.  The 
difficulty  upon  the  words  of  s.  77  of  the  Act  of  1862  to  which  I 
have  referred  does  not  seem  to  have  impressed  the  Divisional 
Court,  though  it  is  noticed  in  the  judgment  of  one  of  the  learned 
judges.  They  held  that  a  bona  fide  apportionment  among 
different  owners  of  land  could  not  be  interfered  with  by  the 
magistrate. 

In  my  opinion,  a  large  discretion  as  to  apportionment  is 
intentionally  by  the  statute  vested  in  the  local  authority  ;  and  so 
long  as  it  is  exercised  bona  fide,  as  in  this  case,  the  magistrate  or 
Court  has  no  jurisdiction  to  interfere. 

A.  L.  Smith  L.J.  read  the  following  judgment : — The  question 
in  this  case  depends  upon  what  is  the  true  reading  of  s.  77  of 
the  Metropolis  Management  Amendment  Act,  1862,  and  is, 
whether,  when  a  local  authority  has  paved,  or  is  about  to  pave,  a 
new  street  within  the  metropolis,  that  authority  has  a  discretion 
as  to  how  it  will  apportion  the  expenses  of  so  doing  between  the 
(1)  [1894]  2  Q.  B.  1.  (2)  59  L.  T.  (N.S.)  473. 
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0.  A.  owners  of  land  abutting  thereon,  or  whether  it  is  bound  to  appor- 
1895      tion  the  expenses  equally  between  each  owner  of  land,  either  as 


V. 

TK 
FULHAM. 

A.  L.  Smith  L.J 


Metro-  regards  frontage  or  rateable  value,  or  on  some  other  defined 
DisTRiOT  P^iiiciple,  wholly  irrespective  of  the  varying  amenities  the  dif- 
Railway  Co.  ferent  plots  of  land  may  possess,  and  the  different  advantages 
Vestry  of  they  may  derive  from  the  paving  of  a  new  street. 

I  agree  that  an  apportionment  made  by  a  local  authority  is 
unimpeachable  upon  appeal  in  a  court  of  law  (Neshitt  v.  Greenwich 
Board  of  Worhs)  (1),  unless  that  authority  has  exceeded  its  juris- 
diction in  doing  what  it  has  done :  Beg,  v.  Marsham,  (2) 

Unless,  therefore,  s.  77  enacts  that  the  local  authority  shall 
have  no  discretion  as  to  how  it  shall  apportion  the  expenses  of 
paving  a  new  street  between  the  abutting  landowners,  then  the 
apportionment  in  this  case  must  stand,  for  the  local  authority  has 
acted  within  its  jurisdiction  in  apportioning  as  it  has  done  the 
expenses  of  paving  between  different  landowners. 

In  the  year  1855  it  was  enacted  by  the  Metropolis  Management 
Act,  1855,  that  the  owners  of  houses  forming  a  new  street  should 
on  demand  pay  to  the  local  authority  the  estimated  expenses  of 
paving  such  street.  This  section  in  no  way  directed  in  what 
manner  the  expenses  were  to  be  borne  by  the  different  house- 
owners,  nor  did  it  provide  for  any  apportionment  being  made  by 
the  local  authority  between  them. 

So  matters  rested  till  the  year  1862,  when  the  Act  of  1855  was 
amended  by  the  Metropolis  Management  Amendment  Act  of  that 
year.  By  s.  7  7  of  this  Act  owners  of  lands  abutting  upon  anew  street 
were  placed  under  contribution  towards  these  paving  expenses 
as  owners  of  houses  had  theretofore  been ;  and  the  section  enacts 
that  where  any  vestry  or  district  board,  under  the  powers  of  the 
Act  of  1855,  had  paved  or  were  about  to  pave  any  new  street, 
the  owners  of  the  land  abutting  upon  such  street  should  be 
liable  to  contribute  to  the  expenses  or  estimated  expenses  of 
paving  the  same,  as  well  as  the  owners  of  houses  therein ; 
provided  that  it  should  be  lawful  for  the  vestry  or  district  board 
to  charge  the  owners  of  land  in  a  less  proportion  than  the  owners 
of  house  property,  should  they  deem  it  just  and  convenient  so  to 
do ;  and  any  such  expenses  should  be  apportioned  by  the  vestry 
(1)  L.  R.  10  Q.  B.  465.  (2)  [1892]  1  Q.  B.  371. 
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or  district  board,  who  were  empowered  to  recover  the  same  from  0.  A. 
the  owners,  or  at  their  discretion  to  accept  payment  of  the  1895 


amount  apportioned  in  respect  of  each  house  or  premises  by  Metro- 
instalments.  -™ 

It  is  clear  that  this  apportionment  of  the  expenses  is  to  be  made  Kailway  Co. 
between  the  owners  of  houses  and  of  lands  abutting  upon  the  Vestry  of 
new  street,  and  it  will  be  noticed  that  the  section  in  no  way 
enacts  how  this  apportionment  is  to  be  made — whether  according    i^- smith  l.j,- 
to  frontage,  or  to  rateable  value,  or  to  any  defined  principle. 
This  is  left  to  the  discretion  of  the  local  authority. 

It  is  not  suggested  in  this  case  that  the  local  authority,  in  the 
apportionment  which  they  have  made,  have  charged  the  owners 
of  land  more  than  the  owners  of  houses  ;  but  what  the  authority 
have  done  and  what  is  complained  of  by  the  appellants  who  are 
landowners  is,  that  they  have  not  apportioned  the  expenses 
equally  between  each  landowner. 

To  test  the  point  taken,  suppose  the  case  in  which  there  is  no 
landowner,  and  nothing  but  houseowners  in  a  new  street.  Is 
there  anything  in  this  section,  which  was  passed  to  bring  land- 
owners under  contribution,  and  to  give  the  right  of  apportionment 
to  the  local  authority,  to  compel  that  authority  to  apportion  the 
same  amount  between  one  houseowner  in  a  street,  who  has,  say,  a 
house  with  a  twenty-foot  frontage  and  a  depth  of  eighteen  feet, 
and  the  next  houseowner,  who  has  a  house  with  a  like  frontage  and 
treble  or  quadruple  its  depth  ?  It  certainly  was  not  so  enacted 
by  the  Act  of  1855,  and  I  cannot  find  it  in  the  Act  of  1862,  and, 
indeed,  the  case  London  School  Board  v.  St  Mary,  Islington  (1) 
would  tend  to  shew  that  there  is^  no  such  restriction.  It  is  true 
that  the  point  now  taken  was  not  argued,  though  it  stood  out 
clearly  upon  the  case.  If  the  local  authority  have  a  discretion 
as  to  how  to  apportion  the  expenses  of  paving  between  the 
difi'erent  houseowners  in  a  new  street,  it  seems  to  me  that  they 
have  a  like  discretion  as  regards  the  different  landowners 
therein. 

It  was  said  that  the  words  in  s.  77,  which  make  it  lawful  for 
the  local  authority  to  charge  owners  of  land  a  less  proportion  , 
than  owners  of  houses,  shew  that  this  is  the  only  inequality 

(1)  1  Q.  B.  D.  65. 
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C.  A.  tolerated  by  the  section,  and  it  is  upon  this  that  the  appellants 
1895      rest  their  case.    If  this  be  the  meaning  of  the  legislature,  in  my 


Metro-    judgment  it  would  not  have  been  left  in  this  ambiguous  manner, 
ihsTEicT         there  would  be  found  some  provision  that  the  local  authority 
Bail  WAY  Co.  were  to  apportion  the  expenses  either  upon  frontage  (as  in  s.  150 
Yestby  op  of  the  Public  Health  Act,  1875),  or  upon  rateable  value,  or  upon 
EuLHAM.    QQjj^Q  other  principle  of  equality;  but  instead  of  this  we  find 
A.  L.  Smith  L.J.  ^j^^^        apportionment  is  left  wholly  to  the  vestry  to  decide, 
without  fetter  or  restriction,  except  these  words  have  the  effect 
contended  for. 

In  my  judgment  this  is  not  the  true  interpretation  of  these 
words,  which  were  inserted,  not  for  the  purpose  of  shewing  how 
an  apportionment  upon  owners  of  houses  was  to  be  made — for 
they  have  no  relation  thereto — but  to  make  it  clear  that  land- 
owners, when  brought  under  contribution,  might  be  charged  less 
than  owners  of  houses  as  regards  paving  expenses,  if  the  local 
authority  thought  fit,  and  the  discretion  which  is  otherwise  given 
to  the  local  authority  by  the  rest  of  the  section  is  not  taken 
away  by  these  words. 

For  these  reasons,  as  well  as  those  given  in  the  judgments  of 
my  Brothers  Wills  and  Grantham  in  the  case  of  Stotesbury  v. 
Vestry  of  St.  Giles  (1)  in  the  year  1888,  to  review  which  the 
present  appeal  is  brought,  I  am  of  opinion  that  it  fails ;  that  the 
local  authority  have  acted  within  the  jurisdiction  given  them, 
and  that  this  appeal  must,  therefore,  be  dismissed  with  costs. 

LoED  EsHEE  M.E.    I  am  entirely  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  appellants  :  Baxter  &  Co, 
Solicitor  for  respondents  :  Thomas  Blanco  White, 

(1)  59  L.  T.  (N.S.)  473. 

A.  M. 
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PEACE  AND  Othees  v.  BROOKES.  i895 

May  29. 

Bill  of  Sale — Validity — Introduction  of  Terms  not  for  the  Maintenance  or 
Defeasance  of  the  Security — Attestation — Agent  of  Grantee — Bills  of  Sale 
Act  (1878)  Amendment,  Act,  1882  (45  &  46  Vict.  c.  43),  ss.  8, 9, 10-^Form 
in  Schedule. 

A  bill  of  sale  of  personal  chattels  was  given  to  secure  the  repayment 
of  money  advanced  by  several  business  firms  who  were  creditors  of  the 
grantor,  in  order  to  enable  liim  to  pay  a  composition  to  them  and 
to  others  of  his  creditors.  It  contained  stipulations  that  the  grantor,  a 
trader,  should  not  during  the  existence  of  the  security  obtain  credit  to  the 
extent  of  101.  without  the  consent  of  one  of  the  firms  parties  thereto,  but 
this  clause  was  not  to  apply  to  purchases  of  goods  from  any  of  those  firms ; 
that  the  grantor  would  give  them  the  greater  portion  of  his  business,  and 
that  he  would  keep  proper  books  of  account  of  his  business,  and  permit  any 
of  the  firms  or  their  agsnt  to  inspect  the  same : — 

Held,  by  Hawkins  J.,  that  the  insertion  of  those  stipulations  rendered 
the  bill  of  sale  void,  under  s.  9  of  the  Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882,  as  not  in  accordance  with  the  form  in  the  schedule. 

The  sole  attesting  witness  of  the  bill  of  sale  was  the  agent  and  manager 
of  one  of  the  firms  who  were  grantees.  He  had  conducted  the  negotiations 
with  respect  to  the  giving  of  the  bill  of  sale  and  the  payment  of  the 
composition,  and  he  had  to  see  that  such  composition  was  paid  to  the 
creditors  other  than  the  grantees. 

Per  Hawkins  J. :  The  bill  of  sale  was  duly  attested,  because  the  attest- 
ing witness  was  not  a  "  party  thereto  "  within  the  meaning  of  s.  10  of  the 
Act  of  1882. 

This  was  an  interpleader  issue,  tried  before  Hawkins  J.  with- 
out a  jury  at  Manchester  Assizes  in  May,  1895,  to  try  the  right 
to  certain  goods  taken  in  execution  as  between  the  plaintiffs  in 
the  issue,  who  were  claimants  under  a  bill  of  sale,  and  the 
defendant,  the  execution  creditor. 

The  facts  are  fully  stated  in  the  judgment  of  the  learned 
judge. 

A.  P.  Tliomas,  for  the  claimants. 
Woodhurne,  for  the  execution  creditor. 

Cur,  adv.  vult. 


1895.  May  29.  Hawkins  J.  delivered  the  following  written  judg- 
ment : — At  the  close  of  the  year  1894  one  J.  MacDougal  Smith,  a 
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1895  varnish  manufacturer,  agreed  with  the  claimants,  merchants  in 
Peace     Liverpool,  to  whom  he  was  indebted,  and  with  sundry  other 

Bbookes.    creditors,  to  pay  them  a  composition  on  their  debts  respectively ; 

Hawkils  J  order  to  enable  him  to  pay  such  creditors  other  than  the 

claimants  the  amount  of  their  composition,  he  requested  the 
claimants  to  make  him  a  loan  of  150Z.,  which  they  consented  to 
do.  To  secure  the  repayment  of  such  loan,  and  also  to  secure 
the  composition  to  which  the  claimants  were  entitled,  MacDougal 
Smith,  on  December  4  last,  executed  a  bill  of  sale  to  the 
claimants  of  the  chattels  named  in  the  schedule  thereto,  and 
such  bill  of  sale  was  duly  registered  on  December  11.  One 
Brookes,  a  creditor  of  MacDougal  Smith  who^had  not  agreed  to 
accept  a  composition,  on  April  4  in  this  year,  obtained  judgment, 
and  issued  a  fieri/acias  for  the  amount  of  his  debt  and  costs ;  and 
execution  was  levied  by  the  sheriff  of  Lancashire  upon  the  goods 
in  question.  The  claimants  dispute  the  right  of  the  sheriff  so  to 
levy.   Hence  this  interpleader  issue. 

The  execution  creditor  alleges  that  the  bill  of  sale  is  void — 
first,  because  it  is  not  properly  attested  under  s.  10  of  the  Bills 
of  Sale  Act  (1878)  Amendment  Act,  1882  (45  &  46  Vict.  c.  43) ; 
secondly,  because  the  consideration  for  it  is  not  truly  stated  and 
set  forth  as  required  by  s.  8 ;  thirdly,  because  it  is  not  in  ac- 
cordance with  the  form  in  the  schedule  to  the  Act  as  prescribed 
by  s.  9. 

As  to  the  first  and  second  objections,  the  facts  are :  The  bill  of 
sale  is  attested  by  Eobert  Leek,  a  chartered  accountant  at 
Liverpool,  who  describes  himself  as  the  manager  for  Peace  &  Co., 
oil  merchants  of  the  same  place,  one  of  the  claimants.  The 
negotiations  for  the  composition,  and  for  the  giving  by  Mac- 
Dougal Smith  of  the  bill  of  sale,  were  conducted  by  Leek,  and 
he  had  to  see  to  the  payment  of  the  composition  to  the  creditors 
other  than  the  claimants ;  and,  for  the  purpose  of  enabling  him 
so  to  do,  an  account  was  opened  with  the  Bank  of  Liverpool, 
Limited,  in  the  joint  names  of  MacDougal  Smith  and  himself. 
The  150Z.  was  advanced  by  three  cheques — of  Peace  &  Co.  for 
lOOZ.,  of  Chrisman  &  Co.  for  25Z.,  and  of  TurnbuU  &  Co.  for 
251,  Each  was  drawn  payable  to  the  order  of  MacDougal  Smith 
and  E.  Leek.    These  cheques,  duly  indorsed,  were  paid  into  the 
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bank  by  Leek  half-an-hour  or  more  before  the  execution  of  the  1895 
bill  of  sale.    Leek  stated  that  he  aeted  as  agent  for  Peaee  &  Co. 


As  to  the  first  objection:  By  s.  10,  sub-s.  1,  of  the  Bills  of 
Sale  Act,  1878  (41  &  42  Viet.  c.  31),  it  was  required  that  the 
execution  of  every  bill  of  sale  should  be  attested  by  a  solicitor 
of  the  Supreme  Court,  and  the  attestation  should  state  that 
before  execution  the  effect  of  the  bill  of  sale  had  been  explained 
to  the  grantor  by  such  solicitor.  By  s.  10  of  the  Act  of  1882 
those  provisions  were  repealed,  and  in  lieu  thereof  it  was  pro- 
vided that  "  the  execution  of  every  bill  of  sale  by  the  grantor 
shall  be  attested  by  one  or  more  credible  witness  or  witnesses, 
not  being  a  party  or  parties  thereto."  There  is  no  pretence  for 
saying  that  Leek  was  a  party  to  the  bill  of  sale  according  to  the 
ordinary  understanding  of  that  expression ;  and  I  see  no  reason 
for  interpreting  it  in  any  other  sense.  The  object  of  the  legis- 
lature in  dispensing  with  the  formalities  required  by  the  Act  of 
1878  was  to  simplify  the  process  to  be  observed  in  the  execution 
of  a  bill  of  sale,  and  to  make  the  attestation  by  any  credible 
witness,  not  being  a  party,  sufficient.  The  agent  of  a  party  to 
an  instrument  is  not  of  necessity  a  party  to  it  himself.  If  the 
legislature  had  it  in  contemplation  that  an  agent  should  be 
treated  as  that  which  he  is  not,  I  think  it  would  have  used  words 
to  express  such  intention.  There  is  no  authority  to  support  the 
objection,  and  such  as  can  be  said  to  throw  any  light  upon  it  is 
against  it.  In  Penwarden  v.  Boherts  (1)  Field  and  Bo  wen  J  J. 
upheld  a  bill  of  sale  attested  by  the  solicitor  of  the  grantee ; 
and  Cotton  L.J.  in  Hill  v.  Kirhwood  (2),  cited  in  the  last- 
mentioned  case,  expressed  the  same  view.  In  Seal  v.  Claridge  (3) 
the  attesting  solicitor  was  himself  the  grantee,  an  actual  party 
to  the  deed,  and  on  that  ground  the  bill  of  sale  was  declared 
to  be  invalid.  The  first  objection,  therefore,  must  be  over- 
ruled. 

As  to  the  second  objection,  I  think  there  is  no  foundation  for 


(1)  9  Q.  B.  D.  137. 


(2)  28  W.  E.  358  ;  42  L.  T.  105. 


(3)  7  Q.  B.  D.  516. 
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Hawkins  J. 


1895  it.  The  consideration  said  not  to  be  truly  stated  is  that  part  of 
Peace  it  which  relates  to  the  150?.  advance.  As  a  matter  of  fact,  it  was 
Bbookes.  advanced  to  MacDougal  Smith,  not  to  him  and  Leek.  It  was 
money  lent  by  the  claimants  to  MacDougal  Smith,  and  he  alone 
could  have  been  sued  for  it  as  money  lent  and  advanced  to  him. 
It  is  true  the  advance  was  made  by  the  three  cheques  payable 
to  the  joint  order  of  MacDougal  Smith  and  Leek,  and  those 
charges  were  paid  into  the  joint  account.  But  that  was  only  for 
the  purpose  of  having  it  distributed  among  the  persons  whose 
compositions  were  to  be  satisfied  out  of  it;  the  advance  was 
nothing  more  or  less  than  an  advance  to  MacDougal  Smith  for 
the  purpose  correctly  stated  in  the  bill  of  sale.  Leek  by  the 
consent  of  all  parties  acted  as  agent  for  each,  and  the  collateral 
arrangement  for  having  a  joint  account  in  his  name  and  that  of 
the  grantor,  for  the  purpose  of  facilitating  the  disposal  of  the 
money  when  advanced,  does  not  alter  the  character  of  the  con- 
sideration, which  consisted  simply  of  the  composition  on  the 
other  debts  already  due  and  the  new  advances. 

As  to  the  third  objection :  By  s.  9  of  the  Act  of  1882  it  is 
enacted  that  "  a  bill  of  sale  made  or  given  by  way  of  security  for 
the  payment  of  money  by  the  grantor  thereof  shall  be  void 
unless  made  in  accordance  with  the  form  in  the  schedule  to  this 
Act  annexed."  It  is  said  that  the  bill  of  sale  in  this  case  is  not 
in  accordance  with  the  form  in  the  schedule  by  reason  of  the 
introduction  of  a  stipulation  and  agreement,  "  that  during  the 
course  of  the  trading  of  the  said  J.  MacDougal  Smith  (the 
grantor),  he  shall  not,  during  the  existence  of  this  security,  obtain 
credit  to  the  extent  of  101,  without  the  consent  of  one  of  the 
firms  parties  hereto  (but  this  clause  shall  not  apply  to  his  dealings 
or  transactions  for  the  purchase  of  goods  from  the  said  firms,  and 
the  said  J.  MacDougal  Smith  binds  himself  to  give  the  said 
firms  the  greater  portion  of  his  business)  ;  and  the  said  J.  Mac- 
Dougal Smith  shall  keep  proper  books  of  account  of  his  said 
business,  and  shall  permit  the  said  parties  hereto,  or  any  of  them, 
or  any  authorized  agent  of  them  or  any  of  them,  to  enter  the 
premises  of  the  said  J.  MacDougal  Smith,  and  inspect  the 
same  books  at  all  reasonable  times  during  the  existence  of  this 
security." 
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I  am  at  a  loss  to  see  how  this  agreement  can  be  said  to  be  1895 
terms  agreed  to  "  for  the  maintenance  or  defeasance  of  the  Peace 
security."    The  earlier  portion  of  it  appears  to  be  pointed  to  the  brookes, 
obtaining  by  the  grantees  of  the  bill  of  sale  of  a  monopoly  of   g^^iJkins  j 
that  part  of  the  grantor's  custom  to  which  it  is  directed,  and  the 
latter  part  to  enabling  them  to  have  the  means  of  ascertaining 
whether  the  earlier  part  is  performed.    I  am  therefore  of  opinion 
that  the  bill  of  sale  is  not  in  accordance  with  the  form,  and  is  for 
that  reason  void.    I  do  not  feel  it  necessary  to  discuss  the  cases 
cited  to  me  at  the  trial.    It  is  in  vain  to  search  among  the 
numerous  cases  decided  upon  s.  9  for  one  exactly  similar  to  the 
present.    The  principles  by  which  I  have  been  guided  are  fully 
expressed  in  Thomas  v.  Kelly  (1),  Melville  v.  Stringer  (2),  and  by 
the  Divisional  Court  in  Lyon  v.  Morris.  (3) 

Judgment  for  the  execution  creditor. 

Solicitors  for  claimants :  (7.  if.  Waugh,  for  Gregson  &  Birheclc 
Wilson,  Liverpool, 

Solicitors  for  execution  creditor :  Percy  Dawson,  for  William 
LucTiworth,  Bury. 

(1)  13  App.  Cas.  506.  (2)  13  Q.  B.  D.  392. 

(3)  19  Q.  B.  D.  139. 

,W.  A. 
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THE  QUEEN  v,  THE  INCOKPOKATED  LAW  SOCIETY. 

Solicitor — Misconduct — Committee  of  Incorporated  Law  Society/ — Discretion — 
Affidavit  disclosing  no  prima  facie  Case  against  Solicitor — Solicitors  Act, 
1888  (51  &  52  Vict.  c.  65),  ss.  13,  19. 

Upon  an  application  made  under  s.  13  of  the  Solicitors  Act,  1888,  to  the 
committee  of  the  Incorporated  Law  Society  requiring  them  to  call  upon  a 
solicitor  to  answer  allegations  of  misconduct  made  in  the  applicant's 
affidavit,  the  committee  have  a  discretion  not  to  proceed  further  in  the 
matter  of  the  application,  if  they  come  to  the  conclusion  that  the  affidavit 
discloses  no  case  which  the  solicitor  ought  to  be  called  upon  to  answer. 

The  Court,  in  the  exercise  of  its  discretion,  may  refuse  to  grant  a  man- 
damus to  compel  the  committee  to  hold  a  further  inquiry  into  the  alleged 
misconduct  of  a  solicitor,  because  by  virtue  of  ss.  13  and  19  of  the 
Solicitors  Act,  1888,  the  applicant  has  the  alternative  remedy  of  bringing 
such  alleged  misconduct  directly  before  the  Court  itself. 

KuLE  for  a  mandamus  to  compel  the  committee  of  the  Incor- 
porated Law  Society  to  hear  an  application,  and  report  thereon 
to  the  Court,  under  s.  13  of  the  Solicitors  Act,  1888.  (1) 


(1)  The  Solicitors  Act,  1888 
(51  &  52  Vict.  c.  65),  s.  13  :  "  An  ap- 
plication to  strike  the  name  of  a 
solicitor  off  the  roll  of  solicitors 
(whether  at  the  instance  of  the 
solicitor  himself  or  of  any  other  per- 
son), or  an  application  to  require  a 
solicitor  to  answer  allegations  con- 
tained in  an  affidavit,  shall  be  made 
to  and  shall  be  heard  by  the  com- 
mittee in  accordance  with  rules  to 
be  made  under  the  authority  of 
this  Act. 

"  The  committee,  after  hearing  the 
case,  shall  embody  their  finding  in 
the  form  of  a  report  to  the  High  Court 
of  Justice,  except  where  the  applica- 
tion is  made  at  the  instance  of  the 
solicitor  himself,  in  which  case  the 
report  shall  be  made  to  the  Master  of 
the  Kolls,  who  shall  make  such  order 
thereon  as  he  shall  think  fit. 

"If  the  committee  are  of  opinion 
that  there  is  no  prima  facie  case  of 
misconduct  against  the  solicitor,  the 


society  need  not  take  any  further 
proceedings ;  but  if  the  committee  are 
of  opinion  that  there  is  a  prima  facie 
case,  it  shall  be  the  duty  of  the  society 
to  bring  the  report  of  the  committee 
before  the  Court. 

"The  report  shall  have  the  same 
effect,  and  shall  be  treated  by  the 
Court  in  the  same  manner,  as  a  report 
of  a  master  of  the  court;  and  the 
Court  may  make  such  order  thereon 
as  to  the  Court  may  seem  fit. 

"  Provided  that  any  person  who, 
but  for  this  Act,  would  have  been 
entitled  to  apply  to  the  Court  to  strike 
a  solicitor  off  the  roll  of  solicitors,  or 
to  apply  to  require  a  solicitor  to 
answer  allegations  contained  in  an 
affidavit,  shall  be  entitled  so  to  apply 
although  the  committee  is  of  opinion 
that  there  is  no  prima  facie  case  ot 
misconduct  against  the  solicitor,  and 
shall  be  entitled  to  be  heard  if  the 
society  brings  the  report  of  the  com- 
mittee before  the  Court." 
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An  application  was  made  to  the  committee  to  require  a  firm  1895 

of  solicitors  to  answer  certain  allegations  of  misconduct  contained  Thb  Queen 

in  an  affidavit.    The  committee,  having  considered  the  applica-  incoepo- 

tion  and  the  affidavit,  came  to  the  conclusion  that  the  affidavit  ^^^^ 

'  Society. 

did  not  disclose  a  case  in  which  they  could  properly  order  an 
inquiry  under  the  above  Act,  and  they  wrote  to  the  applicant 
informing  him  that  they  had  come  to  that  conclusion,  and 
declining  to  require  the  solicitors  to  answer  the  allegations  in 
the  affidavit,  or  to  hold  any  further  inquiry.  This  rule  was 
thereupon  obtained  by  the  applicant. 

Sir  E.  Clarke,  Q.C,  (HoUams  with  him),  for  the  committee,  and 
Finlay,  Q.C,  {Levett,  Q.C.,  and  A,  T,  Lawrence  with  him),  for  the 
solicitors,  shewed  cause  against  the  rule.  The  committee  had  a 
discretion  under  the  Solicitors  Act,  1888,  to  take  the  course 
which  they  have  taken.  If  they  have  not  such  a  discretion, 
solicitors  would  be  compelled  in  all  cases  to  appear,  with  their 
counsel  and  witnesses,  before  the  committee,  upon  an  affidavit 
which  disclosed  no  prima  facie  ground  of  complaint.  The  legis- 
lature did  not  intend  that  the  machinery  of  the  Act  should 
bring  about  such  an  oppressive  and  inconvenient  result.  The 
committee  have  in  fact  heard  and  determined  the  application,  and 
performed  their  duty  under  the  Act.  Their  affidavit  states  that 
a  further  inquiry  is  always  ordered  unless  they  are  unanimously 
of  opinion  that  no  case  is  disclosed  against  the  solicitors  in  the 
applicant's  affidavit,  and  they  have  taken  the  same  course  as 
here  in  many  instances  without  objection.  On  the  affidavits 
they  have  rightly  exercised  their  discretion  in  the  present  case. 

Further,  the  granting  of  a  mandamus  by  this  Court  is  dis- 
cretionary ;  it  will  not  be  granted  where  the  Court  can  see  that 
the  applicant  has  some  other  convenient  remedy.  He  has  here, 
because  by  s.  13  he  may  apply  to  the  Court  although  the  com- 
mittee are  of  opinion  that  there  is  no  prima  facie  case  of  mis- 
conduct against  the  solicitors. 

WilliSy  Q.C,  {Bose-Innes  with  him),  for  the  applicant,  supported 
the  rule.    It  cannot  be  disputed  that  serious  charges  of  mis- 
conduct by  the  solicitors  are  made  in  the  applicant's  affidavit. 
The  committee  had  no  discretion  to  refuse  to  call  upon  the 
Vol.  II.  1895.  2  K  2 


458 


QUEEN'S  BENCH  DIVISION. 


[1895] 


1895 
The  Queen 

V. 

Inookpo- 
EATED  Law 
Society. 


solicitors  to  answer  those  charges ;  they  are  bound,  under  the 
statute,  to  summon  the  solicitors  before  them,  and  to  hear  the 
case ;  and  until  this  has  been  done,  they  have  no  power  to  decide 
that  there  is  no  prima  facie  case  of  misconduct.  Before  the  Act 
was  passed,  the  Court  had  to  decide  whether  there  was  a  prima 
facie  case  which  should  be  sent  to  the  master  to  inquire  into  and 
report  upon,  and  the  Act  did  not  intend  to  transfer  to  the  com- 
mittee any  part  of  the  jurisdiction  exercised  by  the  Court  before 
a  case  was  sent  to  the  master.  They  are  placed  in  the  position 
in  which  the  master  formerly  was,  and  their  only  jurisdiction 
is  to  hear  the  case  and  make  a  report  to  the  Court.  Further 
matters  might  be  brought  forward  against  the  solicitor  at  the 
hearing.  The  whole  scope  of  s.  13  is  to  impose  upon  the  com- 
mittee the  duty  of  hearing  the  case  when  both  parties  are 
present,  and  of  reporting  to  the  Court,  unless,  after  the  hearing, 
they  decide  that  no  prima  facie  case  has  been  made  out.  Eules 
1,  2,  3,  5,  and  8  of  the  rules  made  under  the  Act  support  this 
view.  (1) 

[Weight  J.    The  Court  of  Appeal,  in  In  re  Weare,  In  re  the 


(1)  The  Eules  of  January  31,  1889, 
made  under  the  authority  of  the  Soli- 
citors Act,  1888,  contain  the  following 
j)rovisions : — 

Part  1,  r.  1 :  "  An  application  to  the 
committee  to  strike  a  solicitor  off  the 
roll  of  solicitors,  or  to  require  the 
solicitor  to  answer  allegations  con- 
tained in  an  affidavit,  must  be  in 
writing  under  the  hand  of  the  appli- 
cant, and  be  sent  to  the  registrar, 
together  with  an  affidavit  by  the  ap- 
plicant, stating  the  matters  of  fact 
on  which  he  relies  in  support  of  his 
application. 

Eule  2  :  "  A  copy  of  the  application 
and  of  the  affidavit,  together  with 
notice  of  the  day  for  hearing  the  appli- 
cation, must  be  sent  by  the  registrar 
to  the  solicitor  at  his  last  known 
place  of  abode  or  business ;  and  notice 
of  the  day  of  hearing  must  also  be 
given  to  the  applicant." 


By  rule  3,  the  applicant  and  the 
solicitor  respectively  are  to  furnish 
to  the  registrar  and  to  each  other  a 
list  of  all  documents  they  respectively 
propose  to  put  in;  and  "such  list 
must,  unless  otherwise  ordered  by  the 
committee,  be  furnished  by  the  appli- 
cant at  least  fourteen  days  before  the 
day  of  hearing,  and  by  the  solicitor 
within  seven  days  after  he  has  received 
the  list  furnished  by  the  applicant." 

By  rule  5,  "At  the  hearing  of  the 
application  by  the  committee,  either 
party  may  appear  in  person  or  by  his 
counsel  or  solicitor,"  &c. 

By  rule  8,  "  After  hearing  the 
report  of  the  finding  of  the  committee 
thereon  shall  be  drawn  up,  and  be 
signed  by  the  chairman  of  the  com- 
mittee, and,  except  where  the  applica- 
tion is  made  at  the  instance  of  the 
solicitor  himself,  shall  be  filed  at  the 
Central  Office  of  the  Supreme  Court." 
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Solicitors  Act,  1888  (1),  held  that,  under  s.  19  (2),  an  applicant  1895 
against  a  solicitor  can  come  to  the  Court,  though  no  applica-  The  Queen 
tion  has  been  made  to  the  Committee  of  the  Incorporated  Law  incorpo- 

If  that  be  so,  a  mandamus  should  be  granted  in  this  case, 
because  the  committee  are  assuming  jurisdiction,  which  they  say 
they  have  exercised  in  many  cases,  to  decide  upon  the  applicant's 
affidavit,  without  hearing  the  parties  and  coming  to  a  conclusion 
upon  the  evidence  whether  there  is  a  prima  facie  case  or  not. 
An  important  question  is,  therefore,  raised  which  can  only  be 
determined  by  mandamus. 

Pollock  B.  In  this  case  it  certainly  was  proper  to  grant  a 
rule  in  order  that  an  important  question  might  be  discussed, 
affecting  the  new  jurisdiction  given  to  the  Incorporated  Law 
Society  by  the  Solicitors  Act,  1888.  In  construing  that  Act  the 
chief  and  cardinal  point  to  be  considered  is  that  the  committee 
of  the  society  are  not  placed  in  the  position  of  the  Court  itself, 
but  are  substituted  for  the  master,  whose  duty  before  the  passing 
of  the  Act  it  was  to  make  a  report  of  the  facts  in  order  to  assist 
the  Court  in  coming  to  a  conclusion.  It  is  quite  clear  that, 
before  the  Act  was  passed,  the  master  had  no  duty  to  perform 
except  of  a  subsidiary  character.  He  had  not  to  decide  whether 
an  inquiry  was  necessary  or  proper :  that  was  a  question  for  the 
Court  itself.  It  is  quite  true  that  the  Act  assumes  that  the 
application,  in  the  first  place,  shall  be  made  to  the  committee, 
and  not  to  the  Court  as  of  old.  But  that,  to  my  mind,  has  an 
important  bearing  against  the  present  application  for  a  man- 
damus ;  because  I  think  the  legislature  never  could  have 
intended  that,  whereas  in  times  past  an  inquiry  as  to  the  conduct 
of  a  solicitor  could  only  be  made  where  the  Court  had  first  con- 
sidered whether  there  was  a  prima  facie  case  against  him,  now  in 
future  under  all  possible  circumstances,  except  where  the  appli- 
cation is  not  made  bona  fide,  the  committee  shall  and  must 

(1)  [1893]  2  Q,  B.  439.  this  Act,  exercise  any  jurisdiction 

(2)  The  Solicitors  Act,  1888,  s.  19 :  over  solicitors  which  he  might  have 
"The  Master  of  the  Eolls,  or  any  exercised  if  this  Act  had  not  been 
judge  of  the  High  Court  of  Justice,  passed." 

may,  notwithstanding  anything  in 
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inquire  and  make  a  report  to  the  Court,  even  although  they  may 
be  of  opinion  that  there  is  no  prima  facie  case.  That  seems  to 
me  a  strong  reason  for  looking  at  the  Act  to  see  whether  it  has 
not  provided  for  a  much  more  rational  course  by  giving  a 
discretion  to  the  committee  to  say,  at  any  stage  of  the  inquiry, 
whether  they  think  there  is  any  prima  facie  case  which  ought  to 
be  not  only  dealt  with  or  not  dealt  with  by  the  Court,  but 
further  prosecuted  by  themselves.  In  my  opinion,  the  Act  is  so 
framed  as  to  give  them  that  discretion.  Although  the  words 
used  in  s.  13  are  that  an  application  "  shall  be  made  to  and 
shall  be  heard  by  the  committee,"  you  find  afterwards  these 
words  :  "  If  the  committee  are  of  opinion  that  there  is  no  prima 
facie  case  against  the  solicitor,  the  society  need  not  take  any 
further  proceedings."  I  think  that  provision  is  intended  to  include 
further  proceedings  at  any  period  when  the  case  is  before  them. 
The  clause  runs  on :  "  But  if  the  committee  are  of  opinion  that 
there  is  a  prima  facie  case,  it  shall  be  the  duty  of  the  society  to 
bring  the  report  of  the  committee  before  the  Court,"  and  then 
"  the  report  shall  have  the  same  effect,  and  shall  be  treated  by 
the  Court  in  the  same  manner,  as  the  report  of  a  master  of  the 
Court " — thus  clearly  preserving  the  distinction  I  have  already 
pointed  out  as  existing  under  the  old  practice.  Further,  there 
is  this  proviso  :  "  Any  person  who  but  for  this  Act  would 
have  been  entitled  to  apply  to  the  Court  to  strike  a  solicitor 
■off  the  roll  of  solicitors,  or  to  apply  to  require  a  solicitor  to 
answer  allegations  contained  in  an  affidavit,  shall  be  entitled 
to  apply,  although  the  committee  is  of  opinion  that  there 
is  no  prima  facie  case  of  misconduct  against  the  solicitor,  and 
shall  be  entitled  to  be  heard  if  the  society  brings  the  report 
before  the  Court."  Mr.  Willis  dealt  with  those  last  words  as  if 
the  bringing  of  the  report  before  the  Court  was  to  be  a  condition 
precedent  in  all  cases.  It  is  clear  to  me  that  this  portion  of  the 
section  deals  with  two  sets  of  things.  First,  the  party  aggrieved 
is  entitled  to  apply,  although  the  committee  have  exercised 
their  discretion  and  have  said  there  is  no  prima  facie  case,  and 
therefore  have  made  no  report ;  secondly,  if  the  report  is  made 
he  is  entitled  to  be  heard  when  the  society  brings  it  before  the 
Court.    I  think  there  is  no  great  difficulty  in  giving  the  Act 
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that  construction,  whicli,  to  my  mind,  is  not  only  a  reasonable  1895 
<jonstruction  in  itself,  but  it  is  a  construction  which  brings  the  the  Queen 
Act  into  harmony  with  the  procedure  of  this  Court  before  it  was  jj^coRpo- 
passed.  That,  of  course,  would  be  sufficient  to  dispose  of  this  ^^^^^^"^ 
case  ;  but  I  think  it  right  also  to  say  that  I  am  clearly  of  opinion 
that  this  is  a  case  in  which  the  Court,  in  the  exercise  of  its  dis- 
cretion, ought  not  to  grant  a  mandamus.  The  well-known  rule 
that  this  Court  will  not  grant  a  mandamus  where  there  is  another 
equally  convenient  remedy  h'as  been  thoroughly  established.  In 
Beg,  V.  Lords  Commissioners  of  the  Treasury  (1)  Lord  Campbell 
(at  p.  361)  said  that  the  application  for  a  mandamus  in  that  case 
ought  to  be  granted,  because  the  right  which  was  sought  to  be 
enforced  was  a  legal  right ;  and  there  was  no  efficient  remedy  with- 
out the  aid  of  this  prerogative  writ.  In  In  re  Barlow  (2)  Hill  J., 
who  was  specially  conversant  with  these  matters,  said  :  "  It  is  well 
settled  that  where  there  is  a  remedy  equally  convenient,  bene- 
ficial, and  effectual,  the  writ  of  mandamus  will  not  be  granted." 
Those  cases  came  before  Field  and  Wills  J  J.  in  Beg,  v.  Begistrar 
of  Joint  StocJc  Comjpanies  (3),  and  were  acted  upon,  with  approval, 
by  the  Court.  The  same  principle  was  applied  also  by  the  Court 
of  Appeal  in  In  re  Nathan.  (4)  That  being  the  state  of  the 
d-ecisions,  let  us  see  how  they  apply  here.  It  is  a  case  of  all 
others  in  which  the  old  jurisdiction  of  this  Court  was  of  a  quasi 
domestic  character.  It  was  a  jurisdiction  whereby  this  Court 
maintained  its  rights  over  the  duties  and  deficiencies  of  its  own 
officers,  and  it  was  a  mere  matter  of  convenience  when,  by  the 
Act  of  1888,  the  committee  was  substituted  for  the  master.  The 
same  Act  of  Parliament  which  makes  the  substitution  provides 
that  any  person,  notwithstanding  anything  that  is  done  by  the 
committee,  may  still  come  to  this  Court.  That  is  also  further 
dealt  with  by  s.  19.  It  cannot,  I  think,  be  said  that  there 
is  not  another  mode  of  proceeding;  and  I  think  that  that 
mode  of  proceeding  is  not  only  equally  convenient,  beneficial, 
and  effectual,  but  more  convenient,  more  beneficial,  and  more 
effectual  than  a  writ  of  mandamus,  which  is  open  to  a  great 
many  very  serious  objections.    It  seems  to  me  on  both  grounds 

(1)  16  Q.  B.  357.  (3)  21  Q.  B.  D.  131. 

(2)  30  L.  J.  (Q.B.)  271.  (4)  12  Q.  B.  D.  461. 
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1895      this  application  must  fail,  and  the  rule  ought  to  be  discharged. 
The  Queen  ^^^^  COSts. 
Incoepo- 

RATED  Law      Wright  J.    I  am  of  the  same  opinion.    I  think  there  are 

Society. 

three  reasons  why  this  application  should  fail.    First,  it  appears 
to  me  that,  on  the  true  construction  of  the  Act,  the  effect  of  it 
is  that  applications,  instead  of  being  made  as  they  used  to  be 
made  to  the  Court,  shall  now  be  made  to  the  committee.  The 
Court  in  its  discretion  used  to  refuse  to  grant  a  rule  at  all  in  a 
case  which  did  not  demand  an  inquiry.    I  think  it  follows  that 
the  committee  have,  to  some  extent  at  any  rate,  the  same  juris- 
diction— namely,  to  refuse  to  entertain  the  matter  unless  some 
reasonable  ground  is  brought  before  them.    Now,  where  the 
matters  alleged,  if  they  were  proved,  would  not  amount  to  pro- 
fessional misconduct,  it  seems  to  me  clear  that  the  committee 
not  only  may,  but  ought  to  refuse  to  put  the  parties  to  the  in- 
convenience and  trouble  of  an  inquiry  into  the  matter.    If  the 
duty  of  the  committee  is  not  absolute,  as  I  think  it  is  not  abso- 
lute, under  the  Act,  then  this  Court,  in  the  exercise  of  its  dis- 
cretion, would  be  very  slow  to  interfere  with  the  decision  of  a 
body  of  this  kind,  specially  selected  by  parliament  for  dealing 
with  this  particular  subject.    The  next  reason  is  that,  even  if 
that  be  not  so,  I  think  they  are  very  much  in  the  position  of  a 
magistrate  to  whom  an  application  is  made  to  grant  a  warrant. 
The  late  Lord  Chief  Justice  said  that  they  were  in  the  position 
of  a  grand  jury,  who  might  throw  out  bills  if  there  was  not  a 
prima  facie  case  made.    I  prefer  to  take  the  analogy  of  a  magis- 
trate. This  Court  will  not  issue  an  order  to  a  magistrate  to  grant 
a  summons  against  a  person  alleged  to  have  committed  an  offence 
unless  the  magistrate  has  declined  jurisdiction  on  grounds  he 
ought  not  to  have  taken  into  consideration.    So,  here,  I  think 
we  ought  not  to  order  the  committee  to  proceed  unless  they 
clearly  appear  to  have  acted  on  some  ground  on  which  they 
could  not  refuse  judicially  to  entertain  the  application.  Thirdly, 
I  agree  that  we  ought  to  be  influenced  by  the  consideration  that, 
according  to  the  decision  of  the  Court  of  Appeal  in  In  re  Weare, 
In  re  the  Solicitors  Act,  1888  (1),  the  Court  of  Appeal  took  the 
(1)  [1893]  2  Q.  B.  439. 
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view  that  s.  19  of  the  Act  in  question  has  preserved  the  jurisdic-  1895 


Wright  J. 


tion  of  the  High  Court  to  act  on  its  own  motion  if  it  thinks  fit ;  The  Queen 
and  that,  to  my  mind,  is  a  more  convenient  course  than  issuing  incokpo- 
a  mandamus,  and  having  the  matter  twice  argued  here,  and  ^g^jj^^^ 
before  the  committee  afterwards.    I  specially  wish  to  say  that  in 
my  judgment  there  might  be  cases  in  which  this  Court  would 
have  power  to  order,  and  ought  to  order,  the  committee  to  pro- 
ceed to  hear  a  case ;  because  they  are  in  a  better  position  in 
many  respects  for  dealing  with  some  of  these  cases  than  a  master 
could  be,  or  any  other  body  or  person. 

Bule  discharged. 

Solicitor  for  committee  of  the  Incorporated  Law  Society : 
S.  P.  B,  Bucknill 

Solicitor  for  applicant :  B,  Chapman, 

W.  A. 


THE  BEITISH  INSULATED  WIRE  COMPANY,  LIMITED  1895 
V,  THE  PRESCOT  URBAN  DISTRICT  COUNCIL.  '^^^2/29. 


Local  Government — Local  Authority — Contract — Validity — Specifying  Penalty 
— Public  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  174:,  suh-s.  2. 

The  Public  Health  Act,  1875,  s.  174,  sub-s.  2,  provides,  with  respect  to 
contracts  made  by  an  urban  authority  under  the  Act,  that  every  contract 
whereof  the  value  or  amount  exceeds  501.  "  shall  specify  some  pecuniary 
penalty  to  be  paid  in  case  the  terms  of  the  contract  are  not  duly  per- 
formed " : — 

Held,  that  this  enactment  was  obligatory,  and  not  directory  only;  so 
that  a  contract  which  did  not  specify  any  pecuniary  penalty  could  not  be 
enforced  against  the  urban  authority. 

Special  Case  stated  in  an  action  pursuant  to  the  order  of 
Day  J. 

The  action  was  brought  to  recover  against  the  defendants,  an 
urban  authority  constituted  under  the  Public  Health  Act,  1875, 
quarterly  and  other  payments  alleged  to  be  due  under  a  contract 
between  the  plaintiffs  and  the  defendants. 

The  following  material  facts  were  stated  in  the  case:  In 
November,  1892,  the  plaintiffs  and  the  defendants  entered  into 
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a  contract  in  Writing,  duly  sealed  with  the  seal  of  the  defend- 
ants, whereby  the  plaintiffs  agreed  to  efficiently  light,  by  means 
of  electricity,  the  streets  within  the  defendants'  district  for  a 
period  of  five  years  for  the  annual  sum  of  350Z.,  to  be  paid  by 
the  defendants  quarterly  in  each  year. 

The  contract  contained  stipulations  with  respect  to  the  materials 
to  be  supplied,  the  things  to  be  done,  the  prices  to  be  paid,  &c. ; 
and  there  was  a  clause  providing  that  any  disputes  or  differences 
arising  between  the  parties  touching  or  concerning  the  works 
agreed  to  be  done,  and  the  maintenance  and  supply  of  electric 
light,  or  touching  or  concerning  any  other  matter  or  thing  what- 
soever relating  to  the  said  work  and  maintenance,  or  to  the 
construction  of  the  contract,  or  any  rights  and  liabilities  there- 
under, should  be  determined  by  arbitration  under  the  Arbitration 
Act,  1889,  or  any  statutory  modification  thereof. 

The  contract  contained  no  clause  specifying  any  pecuniary 
penalty  to  be  paid  in  case  its  terms  were  not  duly  performed.  (1) 

The  plaintiffs  had  duly  performed  the  contract  on  their  part, 
and  would  be  entitled  to  the  sums  claimed  in  the  action,  if  the 
contract  was  valid  and  binding  upon,  and  enforceable  against, 
the  defendants. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
contract  was  void,  or  not  binding  upon  or  enforceable  against 
the  defendants,  by  reason  that  it  did  not  specify  some  pecuniary 
penalty  to  be  paid  in  case  the  terms  thereof  were  not  duly 
performed. 


ArMe  {Lawson  Walton,  Q.C.,  with  him),  for  the  plaintiffs.  The 
enactment  in  s.  174,  sub-s.  2,  of  the  Public  Health  Act,  1875,  is 
directory  only.    Great  inconvenience  would  result  from  holding 


.(1)  The  Public  Health  Act,  1875 
(38  &!39  Yict.  c.  55),  s.  174 :  "  With 
respect  to  contracts  made  by  an  urban 
authority  under  this  Act  the  following 
regulations  shall  be  observed  : — 

"(1.)  Every  contract  made  by  an 
urban  authority  whereof  the  value  or 
amount  exceeds  50?.  shall  be  in  writing 
and  sealed  with  the  common  seal  of 
such  authority ; 


"(2.)  Every  such  contract  shall 
specify  the  work  materials  matters  or 
things  to  be  furnished  had  or  done,  the 
price  to  be  paid,  and  the  time  or  times 
within  which  the  contract  is  to  be 
performed,  and  shall  specify  some 
pecuniary  penalty  to  be  paid  in  case 
the  terms  of  the  contract  are  not  duly 
performed." 
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that  it  was  imperative,  so  as  to  compel  the  insertion,  in  all  these 
contracts  with  urban  authorities,  of  a  clause  specifying  a  pecuniary 
penalty  for  breach  of  any  term.  In  many  cases  the  penalty 
could  not  be  enforced.  It  could  not  here.  If  there  were  a  trifling 
breach — such  as  one  of  the  electric  lamps  failing  for  a  short  time 
— no  Court  would  enforce  the  same  penalty  as  attached  to  a 
serious  breach  of  the  contract.  The  object  of  the  legislature  was 
to  provide  some  measure  of  liquidated  damages.  That  is  done 
by  the  arbitration  clause  in  this  contract.  In  MelUss  v.  Shirley/ 
Local  Board  (1)  this  point  arose,  but  was  not  decided  by  the 
Court  of  Appeal.  In  Young  v.  Mayor,  dc,  of  Boyal  Leamington 
Spa  (2)  the  House  of  Lords  held  that  the  enactment  in  sub-s.  1, 
which  requires  every  contract  exceeding  501.  in  value  to  be 
sealed  with  the  seal  of  the  urban  authority,  was  imperative  and 
not  directory;  but  Lord  Blackburn  (at  p.  524)  seems  to  have 
treated  the  question  as  open  and  arguable  with  respect  to  sub-s.  2. 

[Weight  J.  Lord  Bramwell,  however  (at  p.  527),  treats 
sub-s.  2  as  being  in  the  same  position  as  sub-s.  1.] 

As  pointed  out  in  the  judgments  in  that  case,  sub-ss.  3  and  4 
are  clearly  only  directory,  and  sub-s.  2  ought  to  be  construed  as 
having  the  same  effect.  In  Noivell  v.  Mayor,  &g.,  of  Worcester  (3) 
the  proviso  in  s.  85  of  the  Public  Health  Act,  1848  (II  &  12  Yict. 
c.  63) — namely,  that  before  making  a  contract  exceeding  lOZ.  the 
local  board  shall  obtain  an  estimate  in  writing  of  the  probable 
expense,  and  a  report  as  to  the  most  advantageous  way  of  con- 
tracting— was  held  to  be  directory  only. 

[^Attorney -General  v.  Gaskill  (4)  was  also  referred  to  in  the 
course  of  the  argument.] 

Danchwerts,  for  the  defendants,  was  not  required  to  argue. 
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Pollock  B.  I  should  have  thought,  apart  from  authority, 
that  the  provisions  of  s.  174,  sub-s.  2,  of  the  Public  Health  Act, 
1875,  were  not  directory  merely,  but  essential  and  obligatory, 
Sub-s.  2  enacts  that  "  every  such  contract  shall  specify "  the 
work,  &c.,  and  "  shall  specify  some  pecuniary  penalty  to  be  paid 
in  case  the  terms  of  the  contract  are  not  duly  performed."  The 

(1)  16  Q.  B.  D.  446.  (3)  9  Ex.  457 :  23  L.  J.  (Ex.)  139. 

(2)  8  App.  Cas.  517.  (4)  22  Ch.  D.  537. 
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Pollock  B. 


term  is  the  same  as  is  used  in  sub-s.  1,  which  makes  it  necessary 
that  every  such  contract  "  shall  be  "  under  seal.  I  do  not  see 
how  it  can  be  said  that  the  words  shall  specify  "  in  sub-s.  2  are 
intended  to  treat  the  matter  as  merely  voluntary  or  discretionary, 
Sub-ss.  3  and  4  do  not  deal  with  the  form  of  the  contract,  but 
only  with  certain  conditions  which  precede  the  contract  being 
entered  into;  and  in  the  case  cited — Young  v.  Mayor,  &c.,  of 
Boyal  Leamington  Sjoa  (1) — a  great  distinction  is  certainly  drawn 
between  those  sub-sections,  which  are  directory  only,  and  sub-ss.  1 
and  2.  The  other  authorities  are  also  in  favour  of  the  view  I 
take.  I  am  of  opinion  that  our  judgment  should  be  for  the 
defendants. 


Weight  J.   I  am  of  the  same  opinion. 

Judgment  for  the  defendants. 

Solicitors  for  plaintiffs :  Norris,  Aliens  &  Chapman,  for  J. 
Leslie  &  Co.,  Liverpool. 

Solicitors  for  defendants  :  Chester,  Mayhew,  Broome  Griffithes, 
for  Henry  Cross,  Prescot. 

  W.  A. 


1895  ATTOENEY-GENERAL  v.  ELLIS  and  Otheks. 

May  21 ; 

July  31.  Revenue — Probate  Duty — "  Voluntary  Transfer^^ — Customs  and  Inland  Revenue 
'  Act,  1881  (44  (fc  45  Vict.  c.  12),  s.  38,  sub-s.  (2)  {b)— Customs  and  Inland 

Revenue  Act,  1889  (52  ffe  53  Vict.  c.  7),  s.  11,  sub-s.  (1). 

Two  persons  purchased  stock  in  their  joint  names  out  of  money  con- 
tributed by  them  in  equal  proportions  on  the  express  agreement  that 
the  survivor  should  be  entitled  by  right  of  survivorship  to  the  stock  so 
purchased. 

On  the  death  of  one  of  the  joint  purchasers  the  Crown  claimed  account 
stamp  duty  under  s.  38,  sub-s.  (1)  (b)  of  the  Customs  and  Inland  Eevenue 
Act,  1881,  on  so  much  of  the  stock  as  was  purchased  with  money  of  the 
deceased : — 

Held,  that  the  purchase  of  so  much  of  the  stock  as  was  purchased  out 
of  money  of  the  deceased  was  a  "  voluntary  transfer  "  of  such  stock  by 
the  deceased  to  himself  and  his  co-purchaser  within  the  meaning  of  the 


(1)  8  App.  Cas.  517. 
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section,  notwithstanding  that  it  was  made  in  consideration  of  his  co-pur- 
chaser doing  the  like,  and  that  the  Crown  was  consequently  entitled  to  the 
duty  claimed. 

Infoemation  by  the  Attorney-General  against  the  executors 
of  Arthur  Ellis,  deceased,  to  recover  account  stamp  duty  under 
44  &  45  Vict.  c.  12,  s.  38  (1),  and  52  &  53  Vict.  c.  7,  s.  11,  in  respect 
of  certain  railway  stocks  standing  in  the  joint  names  of  Arthur 
Ellis  and  his  wife  Charlotte  Jane  Ellis  at  the  time  of  the  death 
of  the  said  Arthur  Ellis. 

The  facts  and  arguments  sufficiently  appear  from  the  judgment 
of  the  Court. 


1895 


Attoenet- 

GrENEKA-L 
V. 

Ellis. 


Sir  B,  T,  Beid,  A.-G,,  and  Vaughan  Haiokins,  for  the  Crown. 
Farivell,  Q.G.,  and  L.  H,  Jenkins,  for  the  defendants. 

Cur.  adv.  vult 

July  31.  The  judgment  of  the  Court  (Lord  Eussell  of  Kil- 
lowen  C.J.  and  Charles  J.)  was  read  by 

LoKD  KussELL  of  KiLLOWEN  C.J.  This  was  an  information 
against  the  executors  of  Arthur  Ellis  to  recover  account  stamp 
duty  in  respect  of  certain  railway  stocks  standing  at  the  time  of 


(1)  By  the  Customs  and  Inland 
Eevenue  Act,  1881,  s.  38,  sub-s.  1, 
*'  Stamp  duties  at  the  like  rates  as  are 
by  this  Act  charged  on  affidavits  and 
inventories  shall  be  charged  and  paid 
on  accounts  delivered  of  the  personal 
or  moveable  property  to  be  included 
therein  according  to  the  value 
thereof." 

Sub-s.  2  :  "  The  personal  or  move- 
able property  to  be  included  in  an 
account  shall  be  property  of  the 
following  descriptions,  viz. : — 

"  (6)  Any  property  which  a  person 
dying  on  or  after  such  day  (June  1, 
1881)  having  been  absolutely  entitled 
thereto,  has  voluntarily  caused  or  may 
voluntarily  cause  to  be  transferred  to 
or  vested  in  himself  and  any  other 
person  jointly  whether  by  disposition 


or  otherwise,  so  that  the  beneficial 
interest  therein  or  in  some  part  thereof 
passes  or  accrues  by  survivorship  on 
his  death  to  such  other  person." 

By  the  Customs  and  Inland  Re- 
venue Act,  1889,  s.  11 :  "  (1.)  Sub- 
section two  of  section  thirty-eight 
of  the  Customs  and  Inland  Revenue 
Act,  1881,  is  hereby  amended  as  fol- 
lows : — .  .  .  . 

"  The  description  of  property  marked 
(b)  shall  be  construed  as  if  the  ex- 
pression 'to  be  transferred  to  or 
vested  in  himself  and  any  other  per- 
son,' included  also  any  purchase  or 
investment  effected  by  the  person  who 
was  absolutely  entitled  to  the  pro- 
perty either  by  himself  alone,  or  in 
concert,  or  by  arrangement  with  any 
other  person." 
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1895      his  death  in  the  joint  names  of  his  wife  Charlotte  Jane  Ellis  and 
Attoeney-  himself. 

Geneeal       -^^  p^^^  ^£  these  stocks  had  been  bought  solely  with  money 
^^LLis.      belonging  to  Arthur  Ellis.    All  of  them  had  in  fact  been  bought 

LordRQsseii   with  moueys  contributed  in  equal  shares  by  him  and  by  his  wife 
out  of  her  separate  estate.    These  investments  were  made  from 
time  to  time  in  pursuance  of  a  verbal  arrangement  that  they 
should,  on  the  decease  of  such  one  of  the  parties  as  should  first 
die,  belong  to  the  survivor  absolutely.    Arthur  Ellis  died  on 
February  11,  1891.    By  his  will  he  devised  and  bequeathed  his 
residuary  estate  for  the  benefit  of  his  wife  during  widowhood, 
and  afterwards  for  his  children.    The  will  then  declared  that  his 
wife  and  himself  had  from  time  to  time  invested  moneys  partly 
belonging  to  him  and  partly  to  her  in  various  railway  stocks  and 
shares,  which  were  registered  in  their  joint  names,  "  such  invest- 
ments having  been  made  on  the  express  agreement  that  the  sur- 
vivor of  them  should  be  entitled  by  right  of  survivorship  to  the 
stocks  and  shares  so  bought,"  and  proceeded  to  direct  that  the 
income  of  the  residuary  estate  should  be  enjoyed  by  her  on  con- 
dition of  her  transferring  all  such  stocks  and  shares  to  his  exe- 
cutors and  trustees,  to  be  by  them  held  on  the  same  trusts  as 
the  rest  of  his  residuary  estate.    In  fulfilment  of  this  condition 
the  various  stocks  and  shares  were  duly  transferred  into  the 
names  of  the  defendants,  the  executors  and  trustees  of  Arthur 
Ellis.    It  was  now  sought  to  charge  account  stamp  duty  on  so 
much  of  the  stocks  and  shares  as  had  been  bought  by  Arthur 
Ellis  out  of  his  own  moneys.    The  defendants  refused  to  pay 
the  duty  claimed  on  the  ground  that  the  investment  of  the 
moneys  by  Arthur  Ellis  was  made  in  pursuance  of  a  contract  for 
value  and  not  "  voluntarily  "  within  the  meaning  of  the  Customs 
and  Inland  Kevenue  Acts,  1881  and  1889,  and  this  is  the  question 
to  be  determined. 

By  the  Customs  and  Inland  Ee venue  Act,  1881  (44  &  45  Vict, 
c.  12),  s.  38,  sub-s.  1,  it  is  enacted  as  follows :  "  Stamp  duties  at 
the  like  rates  as  are  by  this  Act  charged  on  ajfiS davits  and  inven- 
tories shall  be  charged  and  paid  on  accounts  delivered  of  the 
personal  or  moveable  property  to  be  included  therein  according 
to  the  value  thereof."    Sub-s.  2 :  "  The  personal  or  moveable 
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property  to  be  included  in  an  account  shall  be  property  of  the  1895 
following  descriptions,  viz.  :  (h.)  Any  property  which  a  person  Attornby- 
dying  on  or  after  such  day  (June  1,  1881)  having  been  abso-  ^^^bral 
lutely  entitled  thereto,  has  voluntarily  caused  or  may  volun-  Ellis. 
tarily  cause  to  be  transferred  to  or  vested  in  himself  and  any  Lord^Russeu 
other  person  jointly,  whether  by  disposition  or  otherwise,  so  that 
the  beneficial  interest  therein  or  in  some  part  thereof  passes  or 
accrues  by  survivorship  on  his  death  to  such  other  person."  By 
the  Customs  and  Inland  Ke venue  Act,  1889  (52  &  53  Vict.  c.  7), 
s.  11,  it  is  enacted  that  the  description  of  property  marked  (h)  in 
the  Customs  and  Inland  Eevenue  Act,  1881,  s.  38,  "  shall  be  con- 
strued as  if  the  expression  *  to  be  transferred  to  or  vested  in 
himself  and  any  other  person'  included  also  any  purchase  or 
investment  effected  by  the  person  who  was  absolutely  entitled  to 
the  property  either  by  himself  alone,  or  in  concert,  or  by  arrange- 
ment with  any  other  person." 

It  was  contended  on  behalf  of  the  Crown  that  the  act  of 
Arthur  Ellis  was  "  voluntarily  "  done,  inasmuch  as  it  had  not 
been  done  in  pursuance  of  any  obligation  previously  incurred 
either  by  common  law,  statute,  or  contract.  Had  Arthur  Ellis 
acted  alone^ — it  was  pointed  out — there  could  not  have  been  any 
doubt  that  the  transfer  would  have  been  voluntarily  effected  ; 
and  it  was  urged  that,  even  under  the  words  of  the  earlier 
statute,  the  circumstance  that  the  wife  brought  in  equivalent 
sums,  could  make  no  difference.  She,  too,  was  not  acting  under 
any  precedent  obligation.  Further,  it  was  said  that  the  amend- 
ing statute  made  the  matter  perfectly  clear :  Arthur  Ellis  had 
done  the  very  thing  contemplated :  he  had  effected  a  purchase 
"  in  concert  or  by  arrangement  with  "  his  wife  of  securities,  the 
beneficial  interest  in  which  accrued  by  survivorship  to  her  on 
his  death,  and  that  it  by  no  means  followed  that  because  there 
might  have  been  consideration  between  the  parties  the  acts 
could  not  properly  be  considered  to  have  been  "  voluntarily " 
done  within  the  meaning  of  the  Act.    (See  Grossman  Y.  Beg,  (1)  ) 

The  defendants,  on  the  other  hand,  contended  that  "volun- 
tarily "  meant "  gratuitously  "  or  "  without  consideration,"  and  that 
here  the  transfer  was  not  gratuitous  but  for  valuable  consideration. 

(1)  18  Q.  B.  D.  25i. 
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1895      The  funds  were  contributed  in  consideration  of  mutual  promises. 


Attoeney-  The  husband  and  wife  had  contracted  with  each  other  for  value, 
Genekal  except  as  in  so  far  as  every  contract  is  in  one  sense  volun- 

tary,  as  being  the  result  of  an  exercise  of  will,  the  act  of  neither 
i^or^^^Tisseu   was  "  Voluntarily  "  done :  see  In  re  Neiv  University  Club,  (1) 

We  are,  however,  of  opinion  that  in  the  section  under  con- 
sideration the  word  "  voluntarily "  is  not  used  in  the  sense  of 
"without  consideration/'  but  in  its  ordinary  sense  of  "freely, 
without  compulsion,"  and  "  not  under  any  obligation " :  see 
Churchwardens  of  Birmingham  v.  Shaw  (2) ;  Art  Union  v. 
Savoy.  (3)  We  think  that  this  is  not  only  the  true  construction, 
but  it  is  that  best  calculated  to  carry  out  the  object  of  the  Act, 
which  was  to  fix  with  liability  to  duty  "  all  dispositions  "  which, 
while  preserving  to  a  man  the  enjoyment  of  personal  property 
to  the  day  of  his  death,  make  the  same  property  pass  on  his 
death  to  some  one  else,  and  so  become  substitutes  for  wills : 
Attorney 'General  v.  Gosling.  (4)  It  is,  moreover,  a  construction 
which  makes  it  possible  to  put  a  reasonable  interpretation  on 
the  amending  Act,  s.  11,  relating  to  property  marked  (5),  whereas 
if  "voluntarily"  means  "without  consideration,"  it  is  difficult 
to  give  effect  to  the  words  in  the  last-mentioned  section,  "in 
concert  or  by  arrangement  with  " — words  which  would  appear  to 
point  to  the  existence  of  some  contractual  obligation.  Our 
judgment  must  therefore  be  for  the  Crown. 

Judgment  for  the  Crown, 

Solicitor  for  Crown :  Solicitor  of  Inland  Bevenue. 
Solicitors  for  defendants :  Walker,  Son  &  Field, 

(1)  18  Q.  B.  D.  720.  (3)  [1894]  2  Q.  B.  609. 

(2)  10  Q.  B.  868.  (4)  [1892]  1  Q.  B.  5i5,  at  p.  550. 

J.  F.  C. 
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[IN  THE  COUET  OF  APPEAL.] 
KEKSHAW,  Appellant  ;  TAYLOE,  Eespondent. 


1895 
July  28. 


O.A. 


Metropolis — Management  Ads — Sewer — Drain — Liability  to  Repair — Effect  of 
Builder's  Disobeying  Order  of  Sanitary  Authority — Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict.  c.  120),  s.  250. 

Under  the  Metropolis  Manageraent  Act,  1855,  the  duty  of  repairing 
sewers  lies  on  the  sanitary  authority,  that  of  repairing  drains  on  the  owner 
of  the  house ;  and  by  the  same  Act  a  drain,  which,  without  an  order  of 
the  sanitary  authority  in  that  behalf,  drains  more  than  one  house,  is  a 
sewer. 

A  builder  in  1887  built  in  the  metropolis  four  houses  which  he,  contrary 
to  the  directions  of  the  sanitary  authority,  caused  to  be  drained  into  one 
drain.  He  subsequently  sold  the  houses  to  different  purchasers.  In  a 
proceeding  to  compel  the  purchaser  of  the  premises,  in  which  the  drain 
which  so  received  the  drainage  of  the  four  houses  was  situate,  to  repair 
such  drain  for  the  purpose  of  remedying  a  nuisance  caused  by  its  defective 
condition : — 

Seldj  affirming  the  judgment  of  the  Divisional  Court,  that  the  purchaser 
was  not  estopped  by  the  wrongful  act  of  his  predecessor  in  title  from 
alleging  that  the  drain  in  question  was  a  sewer,  and  that  the  duty  of  re- 
pairing it  consequently  lay  not  on  him  but  on  the  sanitary  authority. 

Appeal  from  a  judgment  of  a  Divisional  Court  on  a  case 
stated  by  a  metropolitan  police  magistrate,  reported  ante,  p.  208, 
where  the  facts  are  set  out. 

The  builder  of  certain  houses  obtained  the  sanction  of  the 
board  of  works  for  the  district  to  plans  shewing  that  the  drainage 
of  each  pair  of  houses  was  to  be  carried  by  a  single  drain  into 
the  sewer,  and  he  improperly,  and  without  the  permission  of  the 
board,  connected  the  drainage  of  two  pairs  of  houses.  He  sub- 
sequently sold  the  houses  to  different  purchasers  without  notice 
that  the  drainage  system  was  in  contravention  of  the  approved 
plan.  The  respondent  eventually  became  the  owner  of  one  of 
the  houses.  The  question  in  the  case  was  whether,  under  the 
Metropolis  Management  Act,  1855,  s.  250,  the  drain  from  the 
point  where  it  received  drainage  other  than  that  from  the  pair 
of  houses,  of  which  the  respondent  owned  one,  was  a  drain  so  as 
to  be  repairable  by  the  owner,  or  a  sewer  so  as  to  be  repairable 
by  the  district  board.    The  magistrate  decided  that  it  was  a 
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C.A.      sewer,  and  an  appeal  was  dismissed  by  the  Divisional  Court 
1895      (Wright  and  Kennedy  JJ.)  (1) 
Keeshaw  appellant  appealed  against  this  judgment. 

Taylor. 

Channell,  Q.C,  and  Marwood,  for  the  appellant. 
E.  Bray,  for  the  respondent. 

Lord  Esher  M.R.  The  magistrate  and  the  Divisional  Court 
have  held  that  this  thing  about  which  the  dispute  was  is  a  sewer, 
and  that  there  is  nothing  to  prevent  the  respondent  from  asserting 
that  it  is  so.  If  this  is  right,  it  follows  that  the  district  board 
are  bound  to  repair  it  as  a  sewer.  The  builder  had  authority  to 
make  drains  by  which  the  sewage  of  each  pair  of  houses  was  to 
be  carried  in  a  single  drain  to  the  sewer,  and  this  was  to  be  done 
to  the  satisfaction  of  the  surveyor.  In  fact,  he  made  a  drain 
that  carried  off  the  sewage  of  four  houses,  and  by  so  doing  he 
made  a  sewer  within  the  definition  in  s.  250  of  the  Metropolis 
Management  Act,  1855.  The  respondent  came  into  possession 
of  one  of  the  houses,  and  when  called  on  to  abate  a  nuisance  he 
found  out  what  had  been  done,  and  pointed  out  that  what  he  was 
called  on  to  repair  was  a  sewer.  He  is  not  estopped  from  doing 
so  by  any  act  of  his  own,  or  of  any  one  by  whose  acts  he  is  bound. 
All  we  have  to  do  is  to  answer  the  question  in  the  case ;  and  the 
answer  is  that  the  drain  in  question  was  a  sewer  from  the  point 
where  it  received  the  drainage  of  more  than  two  houses,  and  was 
consequently  repairable  by  the  district  board.  The  appeal  will, 
therefore,  be  dismissed. 

Kay  L.J.  The  question  raised  in  this  case  is  whether  a 
particular  conduit  (to  use  a  neutral  word)  the  defect  in  which 
caused  a  nuisance  was  a  drain  or  a  sewer.  To  ascertain  this  we 
must  look  at  s.  250  of  the  Metropolis  Management  Act,  1855, 
which  contains  definitions  of  the  words  "  drain  "  and  "  sewer."' 
The  former  is  to  include  any  drain  of  and  used  for  the  drainage 
of  one  building  or  draining  a  group  of  houses  by  a  combined 
operation  under  the  order  of  any  vestry  or  district  board.  It  is 
admitted  that  this  conduit  does  not  merely  drain  one  building, 

(1)  Ante,  p.  208. 
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and  was  not  created  under  the  order  of  a  vestry  or  district  board.      C.  A. 
It  is,  therefore,  not  within  the  definition  of  a  drain ;  and  as  the  1895 
word  "  sewer"  is  to  mean  sewers  and  drains  of  every  description  Kershaw 
to  which  the  word  "  drain "  does  not  apply,  it  follows  that  it  taylor. 
must  be  a  sewer.  k^Tlj. 

An  attempt  is  made  to  get  behind  this  conclusion  by  saying 
that  the  houses  have  been  drained  without  the  knowledge  of  the 
local  authority,  who  ought  therefore  to  be  entitled  to  say  that 
the  drainage  is  not  by  a  sewer  but  by  a  drain.  The  question 
however  is,  rebus  sic  stantibus,  is  this  a  drain  or  a  sewer  ?  And 
want  of  knowledge  on  the  part  of  the  local  authority  is  no 
answer  to  the  assertion  of  the  respondent  that  he  is  not  liable 
for  anything  but  a  drain.  The  conversio  n  of  what  would  have 
been  a  drain  into  a  sewer  was  not  by  any  act  of  the  respondent, 
and  there  is  no  estoppel  against  him. 

A.  L.  Smith  L.J.  This  case  arises  on  a  notice  to  abate  a 
nuisance  caused  by  a  drain  of  the  respondent's.  He  took  steps 
to  comply  with  the  notice,  and  when  he  had  uncovered  the  drain 
for  some  distance  he  found  a  point  at  which  it  ceased  to  be  a 
drain  and  became  a  sewer.  That  it  did  so  cease  is  plain  from 
the  definition  of  the  words  "  drain  "  and  sewer."  The  definition 
of  the  word  "  drain  "  is  inapplicable  in  this  case ;  and  if  so  the 
word  "  sewer  "  is  applicable.  Sect.  47  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862,  which  has  been  referred  to,  and 
which  relates  to  the  permission  required  by  private  parties 
before  they  can  branch  sewers  into  a  main  or  district  sewer, 
does  not  in  my  opinion  throw  any  light  on  the  matter  before 
us.  It  is  suggested  that  we  ought  to  find  some  way  out  of  the 
difficulty  which  arises  from  the  board  being  saddled  with 
expense  by  the  wrongful  act  of  the  builder.  I  agree  that  there 
is  this  difficulty,  and  I  wish  therefore  to  confine  my  judgment 
to  this  case  and  to  the  facts  of  this  case  only. 

Appeal  dismissed. 

Solicitors  for  appellant :  W.  W.  Young  &  Son. 
Solicitors  for  respondent :  GriffinJioofe  &  Brewster. 

A.  M. 
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^TODDAET  AND  Others,  Appellants  v.  SAGAK, 

Kespondent, 
SAGAE,  xlppELLANT  'V,  STODDAET  and  Others, 
Eespondents. 

Gaming  —  Lottery  —  Betting  —  Sale  of  Chances  in  Lottery — Place  used  for 
Betting — "  Coupon  Competition'^ — Gaming  Act,  1802  (42  Geo.  3,  c.  119), 
s.  2—4:  Geo.  4,  c.  60,  s.  4:1— Betting  Acts,  1853  and  1874  (16  &  17  Vict, 
c.  119,  ss,  1,  3,  4,  and  37  &  38  FiciJ.  c.  15,  s.  3,  sw&-s.  3.) 

The  defendants  published  a  newspaper  containing  an  advertisement  of  a 
"  Coupon  Competition,"  which  was  to  be  carried  oat  by  means  of  coupons, 
,  to  be  filled  up  by  the  purchasers  of  the  paper  with  the  names  of  the  horses 
selected  by  the  purchasers  as  likely  to  come  in  first,  second,  third,  and 
fourth  in  a  race.  For  every  coupon  filled  up  after  the  first  the  purchaser 
paid  a  penny,  and  the  defendants  promised  a  prize  of  lOOZ.  for  naming  the 
first  four  horses  correctly. 

The  defendants  were  prosecuted,  under  the  Acts  for  the  Suppression  of 
Lotteries,  for  opening  and  keeping  an  office  to  exercise  a  lottery,  for 
selling  tickets  and  chances  in  a  lottery,  and  for  publishing  a  proposal  or 
scheme  for  the  sale  of  tickets  and  chances  in  a  lottery ;  also,  under  the 
Betting  Act,  1853,  for  opening,  keeping,  and  using  an  office  for  the  purpose 
of  money  being  received  as  the  consideration  for  an  undertaking  to  pay 
money  on  events  and  contingencies  relating  to  horse-races,  and  for 
■receiving  moneys  as  deposits  on  bets,  on  condition  of  paying  1001.  on  the 
happening  of  events  and  contingencies  relating  to  horse-races  ;  also,  under 
the  Betting  Act,  1874,  for  publishing  an  advertisement  inviting  all  who 
Tead  it  to  make  bets  and  wagers  on  such  events  and  contingencies. 

On  cases  stated  by  a  magistrate  : — 

Held,  that  the  transaction  did  not  amount  to  either  a  lottery  or  betting, 
within  the  meaning  of  the  Acts  under  which  the  proceedings  were 
instituted,  and  the  defendants  were  not  liable  to  be  convicted. 

Two  cases  were  stated  for  the  opinion  of  the  Court  by  an 
alderman  of  the  City  of  London. 

In  the  first  case  three  informations  were  preferred  by  Sagar 
against  Ada  Jane  Stoddart,  Joseph  Stoddart,  and  Frederick 
Brandon. 

1  (42  Geo.  3,  c.  119,  s.  2).  For  that  Ada  Jane  Stoddart  did, 
on  March  26,  1895,  unlawfully  and  publicly  open  and  keep  an 
ofSce  and  place  at  53,  Fleet  Street,  to  exercise,  by  a  certain 
contrivance  and  device  called  a  Coupon  Competition,  a  lottery 
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Sagar. 
Sagar 

V. 

Stoddaet. 


not  authorized  by  Parliament,  and  for  that  Joseph  Stoddart  and  1895 
Brandon  did  unlawfully  and  knowingly  aid,  abet,  counsel,  and  Stoddart 
procure  the  commission  by  Ada  Jane  Stoddart  of  the  said  ^" 
offence. 

2  (4  Geo.  4,  c.  60).  For  that  Ada  Jane  Stoddart  did,  on 
March  26,  1895,  unlawfully  sell  certain  tickets  and  chances  in  a 
lottery  called  a  Coupon  Competition,  which  lottery,  and  the  sale 
of  which  tickets  and  chances,  were  not  authorized  by  any  Act  of 
Parliament  (charging  Joseph  Stoddart  and  Brandon  with  aiding, 
abetting,  &c.). 

3  (4  Geo.  4,  c.  60,  s.  41).  For  that  Brandon  did,  on  March  26, 
1895,  unlawfully  publish  a  proposal  or  scheme  called  a  Coupon 
Competition,  for  the  sale  of  tickets  and  chances  in  a  lottery  not 
authorized  by  any  Act  of  Parliament  (charging  the  Stoddarts 
with  aiding,  abetting,  &c,). 

In  the  second  case  five  informations  were  preferred  by  and 
against  the  same  parties. 

1.  (Betting  Act,  1853  (16  &  17  Yict.  c.  119),  ss.  1  and  3). 
For  that  Ada  Jane  Stoddart,  being  the  occupier  of  an  oflSce  and 
place  at  53,  Fleet  Street,  did  unlawfully  open,  keep,  and  use  the 
said  office  and  place  for  the  purpose  of  money  being  received  on 
behalf  of  the  occupier,  as  and  for  the  consideration  for  an 
assurance  and  undertaking  to  pay  thereafter  money  on  events 
and  contingencies  relating  to  horse-races  (charging  Joseph 
Stoddart  and  Brandon  with  aiding,  abetting,  &c.). 

2  (Same  Act).  For  that  Joseph  Stoddart  and  Brandon  did 
unlawfully  have  the  care  and  management,  and  did  unlawfully 
conduct,  and  assist  in  conducting,  the  business  of  the  said  office 
and  place,  which  was  opened,  kept,  and  used,  for  the  purpose 
aforesaid  (charging  Ada  Jane  Stoddart  with  aiding,  abetting,  &c.). 

3  (Same  Act,  ss.  1  and  4),  For  that  Ada  Jane  Stoddart, 
being  the  occupier  of  the  said  office  and  place,  then  opened, 
kept,  and  used  for  the  purpose  aforesaid,  did  unlawfully  and 
knowingly  receive  certain  moneys,  as  deposits  on  bets,  on  con- 
dition of  paying  the  sum  of  lOOZ.  in  money  on  the  happening  of 
certain  events  and  contingencies  relating  to  horse-races  (charging 
Joseph  Stoddart  and  Brandon  with  aiding,  abetting,  &c.). 

4  (Same  Act,  ss.  1  and  3).    For  that  Joseph  Stoddart,  being 
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1895      the  owner  of  the  said  office  and  place,  did  unlawfully,  knowingly, 
Stoddart   and  wilfully  permit  the  said  office  and  place  to  be  unlawfully 
Sagar.     opened,  kept,  and  used,  by  Ada  Jane  Stoddart  and  Brandon,  for 
Sagar     the  purpose  of  money  being  received  by  the  occupier  of  the 
Stoddart.   office  and  place,  as  and  for  the  consideration  for  an  assurance 
and  undertaking  to  pay  thereafter  money  on  events  and  con- 
tingencies relating  to  horse-races  (charging  Ada  Jane  Stoddart 
and  Brandon  with  aiding,  abetting,  &c.). 

5  (Betting  Act,  1874  (37  &  38  Vict.  c.  15),  s.  3,  sub-s.  3), 
For  that  Brandon,  on  March  26,  1895,  did  unlawfully  and 
knowingly  publish  an  advertisement  of  a  competition  called  a 
"  Coupon  Competition,"  in  a  newspaper  called  Turf  Life,  inviting 
all  who  read  the  advertisement  to  make,  and  take  shares  in  and 
in  connection  with,  bets  and  wagers  on  such  events  and  con- 
tingencies as  are  mentioned  in  the  Betting  Act,  1853  (charging 
the  Stoddarts  with  aiding,  abetting,  &c.). 
The  two  cases  were  heard  together. 
The  following  facts  were  proved. 

Ada  Jane  Stoddart  was  the  occupier  of  an  office  at  53,  Fleet 
Street,  and  the  registered  proprietor  of  the  newspaper  called 
Turf  Life,  She  sold  copies  of  the  issue  of  the  newspaper 
published  on  March  26,  1895.  She  opened  and  kept  the  office 
for  the  purpose  of  carrying  on  the  business  of  Turf  Life,  and  for 
the  purpose  of  receiving  all  remittances  relating  to  the  business 
of  the  newspaper,  including  remittances  in  respect  of  the 
"  Coupon  Competition."  She  in  fact  received  remittances 
relating  to  the  copies  of  the  newspaper  issued  on  March  26,. 
1895,  including  remittances  in  respect  of  the  "  Coupon  Competi- 
tion "  advertised  in  that  number. 

Joseph  Stoddart  was  the  owner  of  the  office.  He  permitted 
the  office  to  be  used  for  the  purpose  of  the  circulation  of  the 
newspaper,  with  knowledge  of  all  its  contents.  He,  jointly  with 
Brandon,  had  the  care  and  management  of  the  business  of  the 
newspaper,  and  assisted  in  conducting  the  business,  which 
included  the  "  Coupon  Competition"  of  March  26,  1895. 

Brandon  was  the  publisher  of  the  newspaper.  He  published 
the  copies  issued  on  March  26,  1895,  with  knowledge  of  the 
contents.    He,  jointly  with  Joseph  Stoddart,  had  the  care  and 
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management  of  the  business  of  the  newspaper,  and  assisted  in 
conducting  the  business. 

The  conditions  of  the  "  Coupon  Competition  "  appeared  in  the 
newspaper  issued  on  March  26,  1895  ;  so  far  as  material,  they 
were  as  follows  : — 

"  £100  for  placing  1st,  2nd,  3rd,  4th,  in  the  Grand  National 
(run  next  Friday). 

Note  the  Conditions. 


First. 

Second. 

Third. 

Fourth. 

No.  1  (Free  Coupon). 
No.  2 

[and  so  on  down  to  No.  25]. 

"  Name 

"  Address 


Two  shillings  must  be  remitted  if  all  the  above  coupons  are 
used.  .  .  .  The  No.  1  coupon  in  the  above  column  can  be  used 
free  of  charge.  This  coupon  can  be  filled  up,  cut  out,  and 
despatched  to  us,  and  will  be  accepted  for  competition  without 
any  charge  or  fee  being  sent  with  it.  If  the  remaining  24  blank 
coupons  are  used.  Id.  stamp  must  be  sent  with  each  of  these 
coupons  so  used.  Thus  if  25  different  attempts  are  made  on  the 
above  sheet  to  correctly  arrive  at  the  winners,  2s.  must  be 
remitted.  In  all  cases  the  coupon  marked  No.  1  is  free.  .  .  . 
There  is  no  limitation  to  the  number  of  coupons  to  be  sent  in. 
Predictions  can  also  be  made  on  plain  paper  on  the  same  terms, 
but  one  free  coupon  at  least  must  accompany  same,  to  shew  that 
the  competitor  is  a  subscriber  to  Turf  Life" 

In  the  first  case  (that  under  the  Lottery  Acts)  the  alderman 
found  as  a  fact  that  the  winning  of  the  prize  in  the  competition 
would  be  determined  by  chance,  and  not  by  skill,  and  was  of 
opinion  that  the  facts  stated  were  sufficient  in  law  to  support 
the  offences  charged  in  the  three  informations  under  the  Lottery 
Acts,  and  convicted  the  defendants. 

In  the  second  case  (that  under  the  Betting  Acts)  the  alderman 
was  of  opinion  that  the  facts  stated  were  not  sufficient  in  law  to 


1895 
Stoddart 

V. 

Sagar. 
Sagar 

V. 

Stoddart. 
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1895  support  any  of  the  offences  charged  under  the  Betting  Acts,, 

Stoddart  1853  and  1874,  and  dismissed  the  five  informations. 

Sagar  -^^  hoih  cases  the  question  upon  which  the  opinion  of  the 

Sagar  Court  was  desired  was,  whether  the  alderman  came  to  a  correct 

Sto:ddart.  determination  in  point  of  law. 

Carson,  Q,C.  (Grain  and  L.  W.  Kershaw  with  him),  for  the 
appellants  in  Stoddart  v.  Sagar,  The  facts  stated  in  the  case 
do  not  shew  that  there  was  a  lottery,  and  cannot  be  held  to  come 
within  4  Geo.  4,  c.  60,  s.  41,  which  imposes  penalties  for  the  sale 
of  tickets  or  chances  in  lotteries.  In  a  lottery  there  is  no 
opportunity  for  the  employment  of  any  skill  or  judgment ;  the 
event  depends  on  pure  chance.  In  selecting  winning  horses  the 
event  depends  in  a  great  measure  on  the  exercise  of  skilly 
knowledge,  and  judgment,  and  therefore  this  competition  cannot 
be  a  lottery.  That  this  is  so  is  shewn  by  the  judgment  of 
Stirling  J.  in  Barclay  v.  Pearson  (1),  and  by  the  decision  of 
Day  and  Lawrance  J  J.  in  Caminada  v.  Hulton,  (2)  The  latter 
case  came  before  the  Court  on  facts  very  similar  to  those  of  the 
present  case,  and  amounts  to  a  conclusive  authority  in  favour  of 
the  present  appellants.  Taylor  v.  Smetten  (3)  is  distinguishable,, 
and  is  really  in  the  appellants'  favour,  for  what  was  done  there 
was  held  to  be  a  lottery  expressly  on  the  ground  that  it  was  a 
"  distribution  of  prizes  by  lot  or  chance." 

B.  D.  Miiir,  for  the  respondent  in  Stoddart  v.  Sagar,  and  for 
the  appellant  in  Sagar  v.  Stoddart.  The  facts  stated  in  the  first 
case  amount  to  a  lottery.  It  is  not  necessary  that  the  event 
should  depend  altogether  on  pure  chance ;  it  is  a  question  of 
degree. 

In  the  second  case,  the  newspaper  office  was  a  place  kept  for 
betting :  it  was  a  mere  betting-house ;  and  the  case  therefore 
comes  within  the  Betting  Act,  1853  (16  &  17  Yict.  c.  119), 
s.  1.  (4) 

(1)  [1893]  2  Ch.  154.  for  the  purpose  of  the  owner,  occupier^, 

(2)  60  L.  J.  (M.C.)  116.  or  keeper  thereof,  or  any  person  using 

(3)  11  Q.  B,  D.  207.  the  same,  or  any  person  procured  or 

(4)  By  16  &  17  Yict.  c.  119,  s.  1,  employed  by,  or  acting  for  or  on  behalf 
"No  house,  office,  room,  or  other  of,  such  owner,  occupier,  or  keeper, 
place,  shall  be  opened,  kept,  or  used     or  person  using  the  same,  or  of  any 
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Caminada  v.  Hnlton  (1)  is  distinguishable,  because  in  that  1895 
case  every  one  dealing  with  the  respondent  received  something  stoddart 
of  value,  for  in  any  event  he  got  the  book  ;  here  the  transaction  g^G^R 
was  a  mere  bet :  the  pence  were  received  as  the  consideration  Sagae 
for  a  promise  to  pay  money  on  a  contingency  of  or  relating  to  a  g^oDDAST 
horse-race. 

In  Carlill  v.  Carbolic  SmoJce  Ball  Co.  (2)  Hawkins  J.  said  : 
"  It  is  not  easy  to  define  with  precision  what  amounts  to  a 
wagering  contract,  nor  the  narrow  line  of  demarcation  which 
separates  a  wagering  from  an  ordinary  contract ;  but,  according 
to  my  view,  a  wagering  contract  is  one  by  which  two  persons, 
professing  to  hold  opposite  views  touching  the  issue  of  a  future 
uncertain  event,  mutually  agree  that,  dependent  upon  the 
determination  of  that  event,  one  shall  win  from  the  other,  and 
that  other  shall  pay  or  hand  over  to  him,  a  sum  of  money  or 
other  stake  ;  neither  of  the  contracting  parties  having  any  other 
interest  in  that  contract  than  the  sum  or  stake  he  will  so  win  or 
lose,  there  being  no  other  real  consideration  for  the  making  of 
such  contract  by  either  of  the  parties.  It  is  essential  to  a 
wagering  contract  that  each  party  may  under  it  either  win  or 
lose,  whether  he  will  win  or  lose  being  dependent  on  the  issue 
of  the  event,  and,  therefore,  remaining  uncertain  until  that 
issue  is  known.  If  either  of  the  parties  may  win  but  cannot 
lose,  or  may  lose  but  cannot  win,  it  is  not  a  wagering  con- 
tract." (3)  That  is  a  correct  definition  of  a  wagering  contract, 
and  the  present  case  is  within  it. 


person  having  the  care  or  manage- 
ment, or  in  any  manner  conducting 
the  business  thereof,  betting  with 
persons  resorting  thereto;  or  for  the 
purpose  of  any  money  or  valuable 
thing  being  received  by  or  on  behalf 
of  such  owner,  occupier,  keeper,  or 
person  as  aforesaid,  as  or  for  the  con- 
sideration for  any  assurance,  under- 
taking, promise,  or  agreement,  express 
or  implied,  to  pay  or  give  thereafter 
any  money  or  valuable  thing  on  any 
(8)  [1892]  2  Q. 


event  or  contingency  of  or  relating  to 
any  horse-race,  or  other  race,  fight, 
game,  sport,  or  exercise,  or  as  or  for 
the  consideration  for  securing  the 
paying  or  giving  by  some  other  person 
of  any  money  or  valuable  thing  on 
any  such  event  or  contingency  as 
aforesaid." 

(1)  60  L.  J.  (M.C.)  116. 

(2)  [1892]  2  Q.  B.  484  ;  affirmed  in 
the  Court  of  Appeal  [1893]  1  Q.  B. 
256. 

I.  at  pp.  490,  491.1 
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1895         [Pollock  B.    What  do  the  respondents  in  the  present  case 
Stoddart  win?] 
Sagar  pennies  paid  by  the  competitors. 

Sagar  [Weight  J.  There  is  no  finding  of  an  intention  to  enter  into 
Stoddart.   a  wagering  contract.] 

If  such  a  finding  is  essential  the  case  should  be  remitted. 
[He  also  referred  to  Wright  v.  Clarice,  Morris  v.  Clarice,  Smith 
V.  Clarke  (1) ;  Cox  v.  Andrews  (2) ;  Beg.  v.  Brown.  (3)] 

Carson,  Q.C.  (Grain,  and  L.  W.  Kershaw,  with  him),  for  the 
respondents,  was  not  heard. 

Pollock  B.  I  in  no  way  propose  to  give  any  definition  as  to 
what  is,  and  what  is  not,  betting,  for  I  think  it  undesirable  to 
attempt  to  give  any  general  definition.  It  is  clear  to  my  mind 
that,  in  the  present  case,  the  transaction  which  has  taken  place 
did  not  amount  to  betting.  The  alderman  has  stated  his  opinion 
that  the  facts  stated  in  the  case  were  not  sufficient  in  law  to 
support  any  of  the  offences  charged.  That  finding  is  well  within 
his  province,  and  if  it  was  desired  that  any  further  question 
should  be  decided  by  him,  he  should  have  been  asked  for  a 
further  finding.  The  defendant  has  been  acquitted,  and  we  will 
not  send  back  the  case  to  be  reconsidered.  The  view  which  I 
have  expressed,  that  this  transaction  does  not  amount  to  betting, 
is  strengthened  by  the  judgment  of  Day  J.  in  the  case  which 
was  referred  to  in  argument :  Caminada  v.  HuUon.  (4)  Speaking 
of  the  transaction  proved  in  that  case,  which  was  very  similar  to 
that  proved  here,  he  says :  "  Clearly  it  is  not  a  bet  at  all.  Any 
person  who  gets  hold  of  one  of  these  pieces  of  paper  becomes 
entitled,  according  to  the  terms  of  this  arrangement,  to  get  a 
prize  of  a  large  sum  of  money  in  the  event  of  his  succeeding  in 
guessing  the  names  of  the  winners  of  the  six  particular  races ;  it 
is  really  not  a  bet ;  it  is  a  scheme — a  device — for  the  purpose, 
no  doubt,  of  furthering  the  business  which  the  respondent  carries 
on,  enabling  him  to  sell  more  largely  this  Handicap  Book  or 
Eacing  Eecord,  with  which  these  tickets  or  coupons  are  issued. 


(1)  34  J.  P.  661. 

(2)  12  Q.  B.  D.  126. 


(3)  [1895]  1  Q.  B.  119. 

(4)  60  L.  J.  (M.C.)  116. 
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In  my  judgment  it  certainly  is  not  a  bet."  (1)  That  is  clear, 
sound,  and  vigorous  reasoning,  and  shews  that  such  transactions 
as  those  proved  in  that  case,  and  in  the  present,  do  not  amount 
to  betting. 

In  the  other  case  before  us,  which  was  heard  first  of  the  two, 
I  am  clearly  of  opinion  that  the  facts  stated  do  not  shew  anything 
amounting  to  a  lottery. 

For  these  reasons  I  am  of  opinion  that,  in  the  first  case, 
Stoddart  v.  Sagar,  the  conviction  ought  to  be  set  aside,  and  in 
the  second  case,  Sagar  v.  Stoddart,  our  judgment  ought  to  be  for 
the  respondents. 


1895 


Stoddakt 

V. 

Sagae. 
Sagak 

V. 

Stoddart. 

Pollock  B. 


Weight  J.  I  am  of  the  same  opinion.  In  the  first  case,  I 
think  the  facts  stated  clearly  do  not  amount  to  a  lottery. 

In  the  second  case,  which  arises  under  the  Betting  Act,  1853 
(16  &  17  Yict.  c.  119),  I  think  the  facts  do  not  amount  to  betting. 
No  doubt  it  is  possible  that  under  certain  circumstances  such  a 
competition  as  this  may  be  a  betting  transaction,  for  a  case  can 
be  suggested  where  the  facts  might  be  so  found  '^as  to  shew  that 
it  was.  For  instance,  if  it  were  found  that  a  place  was  used  for 
the  purpose  of  money  being  received  as  the  consideration  for  a 
promise  to  pay  money  on  an  event  or  contingency  of  or  relating 
to  a  race,  that  might  amount  to  a  finding  that  the  contract  was 
a  wagering  contract,  and  the  Betting  Act  might  be  held  applic- 
able ;  but  there  is  no  such  finding  in  the  present  case. 

In  Stoddart  v.  Sagar,  Conviction  quashed. 
In  Sagar  v.  Stoddart,  Judgment  for  respondents. 

Solicitors  for  Stoddart :  C.  0.  Humphreys,  Son  &  Kershaw. 
Solicitor  for  Sagar :  H.  H.  Craivford,  the  City  Solicitor. 

(1)  60  L.  J.  (M.C.)  at  pp.  121,  122. 

P.  B.  H. 
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1895  [CKOWN  CASE  EESEKTED.] 

July  27. 

  THE  QUEEN  v,  WAUDBY. 

Cr'minal  Law — Aiding  and  Abetting — Indictment  for  Felonious  Wounding — 
Conviction  of  Princijpal  for  Unlaivful  Wounding, 

Upon  the  trial  of  an  indictment  against  two  prisoners  cliarging  one  with 
feloniously  wounding  with  intent  to  do  grievous  bodily  harm  and  the 
other  with  aiding  and  abetting  in  the  commission  of  the  felony,  if  the 
principal  be  convicted  of  the  misdemeanour  of  unlawfully  wounding, 
the  second  prisoner  may  be  convicted  of  aiding  and  abetting  him. 

Case  stated  by  Lawrance  J. 

John  Waudby  and  William  Waudby  were  tried  upon  an 
indictment  wbich  charged  John  Waudby  with  feloniously,  unlaw- 
fully and  maliciously  shooting  at  William  Featherstone  with 
intent  to  do  him  grievous  bodily  harm,  and  William  Waudby 
with  feloniously  aiding,  abetting  and  assisting  John  Waudby 
to  commit  the  said  felony.  A  second  count  charged  John 
Waudby  with  feloniously,  unlawfully  and  maliciously  wounding 
William  Featherstone  with  intent  to  do  him  grievous  bodily 
harm,  and  William  Waudby  with  feloniously  aiding,  abetting 
and  assisting. 

The  jury  found  John  Waudby  guilty  of  unlawfully  wounding, 
and  William  Waudby  guilty  of  aidiug  and  abetting.  It  was 
objected  on  behalf  of  William  Waudby  that  as  he  was  aiding 
and  abetting  a  misdemeanour  he  was  entitled  to  be  acquitted  on 
the  said  indictment.  The  learned  judge  overruled  the  objection 
and  released  William  Waudby  on  recognisances  to  come  up  for 
judgment  when  called  upon.  The  question  for  the  Court  was 
whether  the  learned  judge  was  right  in  so  holding. 

No  counsel  appeared  to  argue  the  case. 

LoKD  KussELL  of  KiLLOWEN  C.J.  I  am  of  opinion  that  the 
ruling  of  the  learned  judge  was  clearly  right.  The  charge  was 
one  of  felouy,  John  Waudby  being  charged  as  the  principal,  and 
William  Waudby  with  aiding  and  abetting;  the  jury  negatived 
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the  felony,  but  found  John  guilty  of  a  misdemeanour,  and  William  1895 
of  aiding  and  abetting.    Where  a  person  is  charged  with  aiding  The  Queen 
and  abetting,  if  he  is  found  guilty  of  aiding  and  abetting  a  mis-  waudby. 
demeanour,  he  is  guilty  as  a  principal,  for  there  are  no  degrees  LordRu^uc  j 
of  guilt  in  misdemeanour.    The  statutory  authority  upon  the 
point  raised  seems  clear.    By  14  &  15  Yict.  c.  19,  s.  5,  if  a 
prisoner  is  charged  with  feloniously  wounding  (1)  and  the  jury 
are  satisfied  that  he  is  guilty  of  the  actual  wounding  but  not  of 
the  felony,  they  may  acquit  him  of  the  felony  charged,  and 
convict  him  of  the  misdemeanour  of  unlawfully  wounding.  And 
by  24  &  25  Vict.  c.  94,  s.  8,  a  person  aiding  or  abetting  in  the 
commission  of  a  misdemeanour  is  liable  to  be  tried,  indicted  and 
punished  as  a  principal.    Here  the  jury  have  negatived  the 
felony,  and,  there  being  no  secondary  guilt  in  misdemeanour, 
the  prisoner  William  was  a  principal  offender,  and  was  liable  to 
be  convicted  and  punished  as  such. 

Pollock  B.,  Gkantham,  Laweance  and  Wpjght  JJ.  con- 
curred. 

Conviction  affirmed. 

(1)  It  should  be  observed  tbat  this  indictment  cbarging  a  felonious  shoot- 
enactment  is  limited  to  cases  "  where  ing  with  intent  to  grievous  bodily 
the  indictment  alleges  that  the  defend-  harm,  and  doing  grievous  bodily  harm 
ant  did  cut,  stab  or  wound,"  and  that  with  intent  to  do  grievous  bodily 
in  Reg.  v.  Miller  (14  Cox,  356),  Arch-  harm,  it  was  not  competent  for  the 
hold's  Criminal  Pleading,  p.  745  (21st  jury  to  convict  of  unlawfully  wound- 
ed.), Bowen  J.  held  that  upon  an  ing.  [Reporter.] 

W.  J.  B. 
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1895  [CROWN  CASE  RESERVED.] 

July  27. 

  THE  QUEEN  v.  FAKNBOROUGH. 

Criminal  Law — Larceny — Animus  Furandi — Function  of  Jury. 

Upon  a  trial  for  larceny  the  question  whether  the  goods  were  taken 
animo  furandi  is  a  question  of  fact  for  the  jury. 

A  prisoner  was  tried  at  quarter  sessions  for  larceny ;  at  the  conclusion 
of  the  case  the  jury  announced  that  they  had  not  agreed  upon  their  verdict. 
They  were  then  asked  by  the  chairman  whether  they  believed  the  evidence 
for  the  prosecution,  and  answered  the  question  in  the  affirmative;  the 
chairman  then  directed  a  verdict  of  guilty  to  be  entered  : — 

Held,  that  the  conviction  was  bad,  there  having  been  no  finding  by  the 
jury  that  the  prisoner  had  acted  animo  furandi. 

Case  stated  by  the  chairman  of  the  Middlesex  Quarter  Sessions 
in  the  following  terms. 

The  prisoner  was  charged  with  stealing  milk.  The  facts  of 
the  charge  are  immaterial  to  this  case.  It  appeared  to  me  that, 
if  the  jury  believed  the  evidence  for  the  prosecution  the  prisoner 
was  in  law  guilty  as  charged,  and  I  so  directed  them.  ISTo 
evidence  except  as  to  character  was  called  for  the  defence,  and 
the  counsel  for  the  defence  did  not  seriously  dispute  my  ruling. 
The  jury  retired  to  consider  their  verdict ;  and  after  they  had 
been  absent  some  time  I  sent  for  them  and  asked  if  they  were 
agreed,  and  they  replied  that  they  were  not.  I  then  asked 
them,  did  they  believe  the  evidence  for  the  prosecution,  and  the 
foreman  replied  that  they  did.  Counsel  for  the  prisoner  objected 
that  no  question  could  be  asked  except  the  ordinary  ones,  Are 
you  agreed  in  your  verdict  ?  "  and  "  Do  you  find  the  prisoner 
guilty  or  not  guilty  ?  "  I  overruled  the  objection,  and  directed 
the  jury  that  their  verdict  amounted  to  one  of  guilty,  and  it  was 
so  recorded ;  but  I  released  the  prisoner  on  his  own  recognizance 
pendirg  the  decision  of  this  case. 

It  is  laid  down  in  4  Bl.  Com.  (ed.  1813),  p.  328:  **Such 
public  or  open  verdict  may  be  either  general.  Guilty  or  Not 
Guilty ;  or  special,  setting  forth  all  the  circumstances  of  the  case 
and  praying  the  judgment  of  the  Court  whether,  for  instance,  on 
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the  facts  stated  it  be  murder,  manslaughter,  or  no  crime  at  all.  1895 
This  is  where  they  doubt  the  matter  of  law  and  therefore  choose   the  Queen 
to  leave  it  to  the  determination  of  the  Court ;  though  they  have  -pARh^- 
an  unquestionable  right  of  determining  upon  all  the  circum-  borough, 
stances  and  finding  a  general  verdict  if  they  think  proper  so  to 
hazard  a  breach  of  their  oaths."    He  then  goes  on  to  shew  how, 
by  laws  either  since  repealed  or  fallen  into  desuetude,  such  jurors 
cannot  be  punished. 

The  question  is.  Had  I  the  power  to  put  the  question  and 
direct  such  verdict  to  be  recorded,  the  facts  in  the  judgment  of 
the  Court  clearly  constituting  in  law  the  offence  charged,  if 
proved  to  the  satisfaction  of  the  jury  ? 

Button,  for  the  prisoner,  was  not  called  upon  to  argue. 
Grain,  for  the  prosecution,  intimated  that  he  could  not  argue 
in  support  of  the  conviction. 


LoKD  KussELL  of  KiLLOWEN  C.J.  If  this  case  did  not  raise 
a  question  of  very  considerable  public  importance,  I  should  be 
content  to  say  that  this  conviction  cannot  be  allowed  to  stand. 
In  dealing  with  the  important  question  raised  we  must  confine 
ourselves  to  what  is  stated  in  the  case  itself,  from  which  it 
appears  that  the  course  which  the  proceedings  took  may  be 
described  thus.  The  prisoner  was  charged  with  stealing  milk  ; 
evidence  was  called  in  support  of  the  charge,  and  the  case  was 
left  to  the  jury  on  that  evidence,  no  witnesses,  except  as  to 
character,  being  called  for  the  defence.  The  jury  retired  to 
consider  their  verdict,  and  some  time  elapsed,  during  which 
they  made  no  communication  to  the  chairman  as  to  any  point  of 
difficulty  in  the  case ;  the  chairman  then  very  properly  sent  for 
them,  and  asked  if  they  were  agreed  on  their  verdict;  they 
answered  that  they  were  not ;  whereupon  he  asked  them  whether 
they  believed  the  evidence  given  for  the  prosecution.  I  do  not 
stop  to  inquire  whether  he  was  right  in  inviting  the  opinion  of 
the  jury  in  this  shape ;  the  foreman,  however,  answered  that 
question  in  the  affirmative ;  whereupon  the  chairman  said  that 
their  answer  amounted  in  law  to  a  verdict  of  guilty,  and  directed 
that  verdict  to  be  recorded.    But  what  did  that  answer  of  the 
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1895  foreman  amount  to,  assuming  that  it  expressed  the  opinion  of 
The  Queen  the  rest  of  the  jury?  The  foreman,  as  the  mouthpiece  of  the 
Faen-  j^iy?  s^i^  t^^^  ^^®y  w®^®  agreed ;  and  at  the  second 
BOBOTJGH.  question  put  to  him  he  answered  that  they  believed  the  evidence 
Lord  Russell  C.J.  for  the  prosccution.  What  did  that  am-ount  to  ?  That  they  had 
heard  certain  witnesses  depose  to  certain  facts,  and  that  they 
believed  they  were  telling  the  truth.  Bat  it  is  quite  consistent 
with  the  credit  of  the  witnesses  that  the  facts  proved  by  them 
were  not  such  as  to  shew  an  animus  furandi  on  the  part  of  the 
prisoner,  which  is  an  essential  ingredient  of  the  crime  of  larceny ; 
the  jury  might  have  assumed  that  the  prisoner  took  the  milk  by 
leave,  or  that  he  intended  to  pay  for  it,  or  that  the  matter  was 
too  trivial  to  justify  a  conviction ;  indeed,  it  is  easy  to  see  that 
the  facts  might  be  such  as  to  justify  the  jury  in  believing  the 
evidence,  and  yet  declining  to  draw  the  inference  that  the 
prisoner  had  any  animus  furandi.  The  chairman  in  effect  drew 
that  inference  himself,  and  found  that  the  prisoner  had  acted 
with  a  guilty  intent — a  fact  essential  to  be  found  before  his 
guilt  could  be  established ;  in  doing  so  he  went  beyond  his 
function,  and  infringed  the  well-established  principle  that  the 
jury  are  to  decide  all  questions  of  fact  and  the  judge  only 
questions  of  law. 

Pollock  B.  I  entirely  agree,  and  should  add  nothing  but 
that  I  am  anxious  to  say  that  our  present  decision  must  not  be 
taken  in  any  way  to  affect  the  right  of  a  jury  in  appropriate 
cases  to  find  a  special  verdict.  If  a  special  verdict  includes  all 
the  evidence  required  to  find  a  prisoner  guilty  of  the  offence 
charged,  the  judge  may  act  upon  it  and  direct  a  verdict  of  guilty 
to  be  entered ;  but  it  cannot  be  suggested  in  the  present  case 
that  the  answer  of  the  jury  in  any  way  amounted  to  a  special 
verdict. 

Geantham,  Laweance,  and  Weight  JJ.,  concurred. 

Conviction  quashed. 

Solicitor  for  prosecution :  C.  H.  Mason. 
Solicitor  for  prisoner  ;  E.  Firth. 

W.  J.  B. 
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SOUTHWELL  v.  GOYERNOKS  OF  EOYAL  HOLLO  WAY  189^ 
COLLEGE,  EGHAM.  ^^^il' 

Eevenue — Inhabits  House  Duty  —  Exemptions  —  Charity  School'^ — College 
partly  self-supporting— '^S  Geo.  3,  c.  55,  Sched.  B.,  Exemptions,  Case  4 — 
14  &  15  Vict.  c.  36,  s.  2. 

By  48  Geo.  3,  c.  55,  Sched.  B.  (repealed  by  4  &  5  Wm.  4,  c.  19,  but 

re-enacted  by  14  &  15  Yict.  c.  36),  "  any  hospital,  charity  school,  or  house 
provided  for  the  reception  or  relief  of  poor  persons  "  is  exempted  from 
inhabited  house  duty. 

The  Eoyal  Holloway  College  was  established  to  enable  young  women 
to  carry  on  their  studies  after  leaving  school  with  all  the  advantages  of 
collegiate  life.  The  buildings  had  been  erected  by  the  founder  at  his  own 
cost  upon  land  provided  by  him,  and  the  institution  had  been  endowed  by 
him  with  a  sum  of  300,000?.,  which  he  directed  to  be  applied  in  furnishing 
the  college,  founding  scholarships  and  prizes,  paying  the  salaries  of 
teachers  and  professors,  a,nd  otherwise  in  defraying  the  domestic  and  other 
expenses.  Each  student  paid  a  sum  of  90?.  a  year  in  fees  for  board, 
lodging  and  instruction,  and  had  a  bed-room  and  sit'ting-room  to  herself, 
and  the  use  of  the  dining-hall,  &c.,  in  common  with  the  other  students. 
There  were  certain  extra  charges  not  included  in  the  90?.,  and  entrance 
and  other  scholarships  and  prizes  had  been  founded  in  accordance  with 
the  founder's  intention.  At  the  date  of  the  assessment  the  net  fees 
received  from  the  students,  after  deducting  the  value  of  the  scholarships, 
was  rather  more  than  half  the  income  derived  from  the  endowment 
fund : — 

Held,  that  the  liability  to  pay  inhabited  house  duty  depended  upon  the 
character  of  the  institution;  and  that  as  the  college  was  not  primarily 
intended  for  the  supply  of  gratuitous  education,  it  did  not  come  within 
the  exemption  in  favour  of  "  charity  schools  "  in  48  Greo.  3,  c.  55,  Sched.  B. 

Case  stated  by  Commissioners  of  Income  Tax  under  43  &  44 
Vict.  c.  19,  s.  59,  upon  an  appeal  by  the  governors  of  the  Eoyal 
Holloway  College,  Egham,  against  an  assessment  of  6300Z.  to 
inhabited  house  duty  made  upon  the  building  used  for  the 
purposes  of  the  college. 

From  the  statements  in  the  case,  and  the  documents  which 
accompanied  and  formed  part  of  it,  it  appeared  that  the  college 
was  established  to  enable  young  women  to  carry  on  their  studies 
after  leaving  school,  and  under  specially  healthy  conditions,  and 
with  all  the  advantages  of  a  collegiate  life,  and  that  it  provided  the 
instruction  necessary  for  London  degrees  and  for  the  pass  and 
honours  examinations  at  Oxford.  The  building,  which  stood 
in  its  own  grounds  and  gardens,  included  chapel,  dining-hall. 
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1895  gymnasium,  library,  reading-room,  museum,  lecture  theatre,  lec- 

SouTHWELL  ture-rooms,  scientific  laboratories,  common-rooms,  and  a  picture 

GovEENOKs  gal^Qi'y  containing  a  valuable  collection  of  modern  British 

OF  EoYAL  paintings.    The  buildinajs  had  been  erected  at  his  own  cost  by 

HOLLOWAY     ^  o  to 

College,  the  late  Thomas  Holloway,  upon  ground  provided  by  him,  and 
the  institution  had  been  endowed  by  him  with  a  sum  of  300,000Z., 
which  he  directed  to  be  applied  in  furnishing  and  equipping  the 
college,  founding  scholarships  and  prizes,  paying  the  salaries  of 
the  professors  and  teachers,  and  otherwise  in  defraying  the 
domestic  and  other  expenses  of  the  establishment.  Each  student 
paid  90Z.  a  year  in  fees  for  board,  lodging  and  instruction,  and 
had  a  bed-room  and  sitting-room  to  herself  fitted  with  all  necessary 
furniture,  and  there  were  certain  rooms,  such  as  dining-hall, 
music-hall,  &c.,  common  to  the  use  of  all  the  students.  There 
were  certain  extras,  such  as  doctor's  fees,  fees  for  examinations, 
laundry  charges,  &c.,  and  scholarships  and  prizes  had  been 
founded  in  accordance  with  the  intention  of  the  founder. 

The  governors  submitted  in  support  of  their  claim  for  exemp- 
tion from  inhabited  house  duty  that  the  college  was  a  charity 
school,  inasmuch  as  it  was  not  self-supporting  and  could  not  be 
carried  on  under  the  trust  without  the  aid  of  a  substantial 
endowment.  They  contended  that  the  college  came  within  the 
exemption  in  48  Geo.  3,  c.  55,  Sched.  B,  Case  4,  of  "  any  hospital, 
charity  school,  or  house  provided  for  the  reception  or  relief  of  poor 
persons  " ;  and  in  further  support  of  this  contention  the  following 
statement,  shewing  that  a  substantial  proportion  of  the  income  of 
the  college  was  derived  from  charitable  sources,  was  handed  in : — 


Year. 

Nominal  fees 
from  Students. 

College 
Scholarships. 

Nett  receipts 
from  Students. 

Charitable  Endow- 
ment under  the 
trust  and  other 
benefactions. 

1889-  90 

1890-  91 

1891-  92 

1892-  93 

£ 
4350 
5700 
6420 
7110 

£ 
1320 
1705 
1960 
2475 

£ 
3030 
3995 
4460 
4635 

£ 
7088 
7585 
8908 
7693 

16,120 

31,274 

Average  for  last  four  years  . 

4080 

7818 
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They  also  relied  on  the  case  of  Governors  of  Charterhouse  School 
V.  Lamar  que  (1)  in  support  of  their  contention. 

It  was  contended  by  the  surveyor  of  taxes  that  the  college 
was  not  a  charity  school  within  the  meaning  of  48  Geo.  3,  c.  55, 
Sched.  B,  inasmuch  as  a  proportion  of  the  students  paid  large 
fees,  and  that  the  present  case  was  governed  by  the  decision  in 
Governors  of  Charterhouse  School  v.  Lamar  que.  (1) 

The  Commissioners  were  of  opinion  that  the  college  was 
exempt  from  inhabited  house  duty,  and  discharged  the  assess- 
ment.   The  surveyor  of  taxes  appealed. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
<3ollege  buildings  were  exempt  from  inhabited  house  duty  as 
coming  within  the  exemption  in  48  Geo.  3,  c.  55,  Sched.  B.  (2) 

Sir  B.  T,  Beid,  A,-G.  (Sir  F.  Lockwood,  S-G.,  and  BancTcwerts, 
with  him),  for  the  appellant.  The  respondents  are  liable  to  pay 
inhabited  house  duty.  The  test  of  the  right  to  exemption  is, 
according  to  the  decisions  in  Governors  of  Charterhouse  School  v. 
Lamarque  (1)  and  Cawse  v.  Nottingham  Lunatic  Hospital  (3),  the 
character  of  the  institution  itself  at  the  time  of  the  assessment ; 
and  applying  that  test,  this  college  was  not  a  charity  school 
within  the  meaning  of  the  exemption  in  48  Geo.  3,  c.  55, 
Sched.  B.  That  exemption  must  be  confined  to  schools  which 
are  charities  in  the  common  acceptation  of  that  term. 

Channell,  Q.C  (G.  Gregson  Ellis  with  him),  for  the  respondents. 
The  college  is  a  "  charity  school  "  within  the  meaning  of  the 
exemption.  Where  on  the  one  hand  an  institution  is  wholly 
supported  by  its  endowment,  and  where  on  the  other  hand  it  has 
no  endowment,  but  is  entirely  self-supporting,  no  difficulty  can 
arise ;  but  where  it  is  partly  supported  by  its  endowment  and 
partly  by  fees,  it  is  a  question  of  fact  and  of  degree  as  to  whether 
it  comes  within  the  exemption  or  not.  An  institution  need  not 
be  purely  charitable  in  order  to  be  entitled  to  the  benefit  of  the 
-exemption ;  it  may  be  so  entitled  although  possessed  of  a 
substantial  charitable  endowment :  Cawse  v.  Nottingham  Lunatic 

(1)  25  Q.  B.  D.  121.  the  reception  or  relief  of  poor  persons  " 

(2)  By  48  Geo.  3,  c.  55,  Sched.  B.,  is  exempt  from  the  inhabited  house 
Exemptions,  Case  4 :  "  Any  hospital,  duty. 

charity  school,  or  house  provided  for        (3)  [1891]  1  Q.  B.  585. 
Vol.  II.  1895.  2  M  2 
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Southwell         come  within  the  exemption  in  favour  of  a  "  charity  school," 
GovERNOEs  although  its  benefits  are  not  confined  to  poor  persons  :  Commis- 
sioners of  Income  Tax  v.  Pemsel.  (3) 
Sir  B.  T.  Beid,  A.-G,,  in  reply. 

[The  case  of  Commissioners  of  Inland  Bevenue  v.  Scott  (4)  was 
also  cited  during  the  arguments.] 

Cur,  adv.  vult 

July  12.    The  following  written  judgments  were  delivered  : — - 

Geantham  J.  In  this  case  we  are  asked  to  say  whether  the 
buildings  belonging  to  and  used  by  the  Koyal  Hollo  way  College 
for  the  education  of  women  come  within  the  exemption  from 
inhabited  house  duty  allowed  to  charity  schools  under  Sched.  B 
of  48  Geo.  3,  c.  55.  In  other  words,  we  have  to  determine 
whether  or  not  Holloway  College  is  a  "  charity  school "  within 
the  meaning  of  that  exemption,  and  whether  the  young  ladies 
enjoying  the  benefit  and  with  all  the  luxuries  of  a  collegiate 
education  are  charity  scholars.  The  Commissioners  have  held 
that  they  are ;  that  is,  that  the  buildings  are  exempt  as  a  charity 
school. 

The  first  point — a  preliminary  one — that  we  have  to  deter- 
mine is  whether  the  question  is  one  of  fact  or  of  law :  if  it  is  one 
of  fact,  we  have  no  power  to  alter  the  decision  of  the  Commis- 
sioners;  if  of  law,  we  have.  If  it  is  one  of  fact,  it  is  only 
necessary  to  read  the  prospectus  and  report  of  the  governors  to 
see  that  the  Commissioners  have  decided  wrongly,  though  we 
could  not  correct  their  decision ;  for  it  is  impossible  to  contend 
as  a  fact  of  everyday  life  that  a  school  or  college  where  every 
student  pays  90Z.  a  year  can  be  a  charity  school,  and  it  can  only 
be  so  treated  by  a  fiction  of  law ;  while,  as  it  is  admitted  that 
the  Commissioners  arrived  at  their  decision  in  consequence  of 
their  application  to  this  case '  of  certain  legal  decisions  on  the 
interpretation  of  the  word  "  charity  "  as  applied  to  trust  estates, 
I  have  no  doubt  that  this  is  a  question  of  law,  and  one  on 
which  our  decision  is  properly  sought. 


(1)  [1891]  1  Q.  B.  585. 

(2)  19  Q.  B.  D.  79. 


(3)  [1891]  A.  C.  531. 

(4)  [1892]  2  Q.  B.  152. 
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Before  attempting  to  apply  the  law  as  laid  down  in  other 
cases,  let  us  see  clearly  what  the  facts  are,  because  if  the  facts 
are  different  the  application  of  the  same  law  must  be  wrong. 
The  college  was  built  "to  enable  young  women  to  carry  on 
their  studies  after  they  have  left  school  under  specially  healthy 
conditions  and  with  all  the  advantages  of  a  collegiate  life,"  and 
provision  is  accordingly  made  for  instruction  in  all  the  higher 
branches  of  education.  Now,  it  may  be  that  under  modern  ideas 
of  the  higher  education  of  the  masses  all  these  advantages  may 
some  day  or  other  be  provided  for  those  who  are  the  objects  of 
charity ;  but  can  it  be  said  in  this  case  that  they  are  provided 
for  those  who  are  the  objects  of  charity  when  we  find  that  the 
recipients  of  these  advantages  have  to  pay — and  therefore  can 
afford  to  pay — for  them  30Z.  a  term,  that  is  90Z.  a  year,  payable 
in  advance,  besides  extras  for  doctors,  fees  for  examinations,  and 
all  the  inevitable  extras  to  be  found  in  high-class  ladies'  schools, 
the  charges  for  which  come  to  from  three  guineas  to  five  guineas 
a,  term,  or  nine  guineas  to  fifteen  guineas  a  year,  making  for  the 
combined  advantages  the  large  sum  of  14:61.  16s.  per  annum,  and 
that  too  with  laundry  charges,  which  are  also  another  extra? 
And  yet  this  college,  it  is  said,  is  to  be  called  a  charity  school. 
Surely  the  bare  statement  of  these  facts  answers  the  question, 
and  no  law  can  be  so  illogical  as  to  say  that  legally  this  is  a 
charity  school.  I  have  not  forgotten  that  large  sums  are  given 
by  way  of  scholarships  which  reduce  the  cost  of  the  education 
to  those  who  obtain  them ;  but  they  are  not  given  on  account  of 
poverty,  but  on  account  of  intellectual  merit,  and  those  least 
requiring  pecuniary  aid  may,  and  often  do,  obtain  them ;  so  that 
the  existence  of  these  scholarships  does  not  really  affect  the 
question. 

Why  is  it,  then,  that  it  is  suggested  that  this  is  a  "  charity 
school  "  ?  Because,  it  is  said,  so  large  a  part  of  the  expenses  of 
the  college  are  met  by  the  endowment  fund  provided  by  a 
generous  donor,  and  the  existence  of  that  fund  brings  it  within 
the  principle  of  previous  decisions  on  this  question,  and  we  are 
bound  by  those  decisions.  True  it  is  that  at  present  a  large 
proportion  is  so  provided  ;  but  that  is  only  temporarily  so,  and 
year  by  year,  as  the  college  increases  in  numbers,  that  proportion 
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will  diminish.  The  endowment  fund  may  be  taken  to  be  a 
Southwell  fixed  fund  of  7500Z.  a  year,  whilst  the  fund  derived  from  fees  in 
the  year  1893,  making  reduction  in  respect  of  scholarships,  was 
also  about  the  same,  namely,  7500Z. ;  and  as  the  gross  annual 
expenditure  was  about  15,000 Z.  in  1892-3,  fees  provided  about 
half.  But  that  was  the  proportion  when  the  college  had  only 
ninety  students,  whereas  with  a  complement  of  200  students,  for 
which  the  college  was  erected  and  endowed,  the  proportion  will  be 
— endowment  fund,  7500Z.,  and  fees,  18,000?.,  without  any  extras,, 
or,  in  other  words,  about  one-fourth  only  will  be  derived  from 
endowment  funds;  while  the  annual  application  of  the  funds 
makes  the  endowment  proportion  still  less  important,  for  I  find 
that  even  now  the  fees  received  are  far  more  than  sufficient  to 
pay  the  whole  cost  of  tuition  and  household  expenses,  the  figures 
being — fees,  7564Z. ;  tuition  and  household  expenses,  5876Z. 

Notwithstanding  this  anomalous  state  of  things,  it  may  be, 
however,  that  we  are  bound  by  precedent  or  by  decisions  of 
judges  in  other  cases.  I  can  find,  however,  no  case  which  is 
applicable  to  such  facts  as  these ;  the  nearest  case  to  them  i& 
Governors  of  Charterhouse  School  v.  Lamarque  (1),  where  it  was- 
held  that  the  school  was  not  a  charity  school.  I  admit  that 
the  proportion  the  income  from  endowed  funds  bore  to  the 
amounts  paid  by  the  boys  was  apparently  less  than  in  this  case,, 
but  the  principle  was  the  same.  Originally  that  school  was 
formed  for  the  purpose  of  providing  a  gratuitous  education 
entirely ;  now,  its  main  object  is  not  to  provide  a  gratuitous 
education,  but  to  provide  for  those  who  can  pay  the  necessary 
fees  of  a  high-class  public  school ;  and  it  must  not  be  forgotten 
that  the  Charterhouse  School  buildings  at  Godalming  were,  as  I 
understand  it,  originally  built  out  of  endowment  money  in  the 
same  way  that  the  buildings  were  erected  at  the  Holloway  Col- 
lege, so  that  free  buildings  do  not  make  a  charity  school ;  and 
as  the  primary  object  of  this  college  is  not  free  education,  but 
the  highest  class  education  combined  with  the  luxuries  of  college 
life,  it  would  require  a  very  strong  authority  to  make  me  con- 
clude that  this  was  a  *^  charity  school."  I  do  not  forget  that  I 
was  pressed  very  fairly  during  the  course  of  the  argument  with 
(1)  25  Q.  B.  D.  121. 


2Q.  B. 


QUEEN'S  BENCH  DIVISION. 


493 


GOVERNOES 
OF  KOYAL 

holloway 
College, 
Egham. 

Grantham  J. 


my  own  judgment  in  Beg.  v.  Commissioners  of  Income  Tax  (PemseVs  1895 
Case)  (1),  as  that  judgment  was  afterwards  upheld  in  the  Court  of  Southwell 
Appeal  and  in  the  House  of  Lords — a  judgment  given  by  me 
with  a  good  deal  of  hesitation,  as  I  was  differing  alone  from  the 
unanimous  judgment  of  three  Scottish  judges  of  great  eminence, 
and  of  the  then  Lord  Chief  Justice  of  England,  Lord  Coleridge ; 
but  not  only  were  the  circumstances  there  entirely  different,  but 
the  section  of  the  Income  Tax  Act  which  we  had  to  interpret  and 
apply  was  an  entirely  different  section  from  this.  There  we  had 
to  determine  what  was  a  "  charitable  trust,"  and  the  moment  you 
get  into  trusts  you  come  within  the  range  of  innumerable  decisions 
of  the  Court  of  Chancery;  and  the  fact  that  the  Income  Tax 
Acts  had  specially  relieved  property  applied  to  charitable  trusts 
from  paying  income  tax  is  a  long  way  from  shewing  that  build- 
ings in  which  charitable  trust  funds  are  applied  in  the  main- 
tenance of  the  buildings,  and  partial  provisioi;  and  education  of 
the  inmates,  are  not  profitably  used  when  the  inmates  themselves 
pay  annually  so  large  a  sum  for  the  advantages  they  derive  as  is 
paid  by  them  in  this  college.  I  quite  agree  with  the  decision  of 
my  brother  Charles  in  Cawse  v.  Nottingham  Lunatic  Sos^pital  (2) 
that  the  word  "  poor,"  in  the  exemption  of  "  house  provided  for 
the  reception  or  relief  of  poor  persons,"  only  applies  to  the 
"house"  so  provided;  but  we  must  not  forget  that  the  other 
words  in  the  schedule,  "hospital  or  charity  school,"  indicate 
buildings  for  the  use  of  which  no  pecuniary  advantage  is 
obtained ;  and  in  interpreting  the  word  "  charity  "  you  cannot, 
therefore,  divorce  it  from  the  word  "  school " ;  so  that  we  have 
not  to  determine  what  is  a  "  charity  "  or  what  is  a  "  charitable 
purpose,"  which  has  been  the  question  in  so  many  of  the  cases 
cited  during  the  argument,  but  what  is  a  "  charity  school."  I 
have  not  alluded  to  the  other  cases  cited  during  the  course  of 
the  arguments,  because  I  can  find  nothing  in  the  judgments 
there  delivered  helping  us  to  a  decision  in  this  case ;  but,  for 
the  reasons  above  given,  in  my  judgment  this  college  and  build- 
ings are  not  exempt  from  inhabited  house  duty  as  coming  within 
the  exemption  of  the  Act  48  Geo.  3,  c.  55,  Sched.  B. 


(1)  22  Q.  B.  D.  296. 


(2)  [1891]  1  Q.  B.  585. 
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1895  Chaeles  J.    The  question  in  this  ease  is  whether  the  Eoyal 

Southwell  HoUoway  College  at  Egham  is  exempt  from  inhabited  house 
GovERKOEs  ^^ty.  The  Commissioners,  to  whom  the  governors  of  the  college 
HoL^owAY  ^PP^^-^®^  against  the  assessment  which  had  been  made  upon 
College,    them,  were  of  opinion  that  the  college  was  exempt,  upon  the 
ground  that  it  was  a  "charity  school"  within  the  meaning  of 
48  Geo.  3,  c.  55,  Sched.  B.    By  that  statute  (which  was  repealed 
by  4  &  5  Wm.  4,  c.  19,  but  re-enacted  by  14  &  15  Yict.  c.  36) 
"  any  hospital,  charity  school,  or  house  provided  for  the  recep- 
tion or  relief  of  poor  persons  "  is  exempted  from  inhabited  house 
duty.    The  cases  which  have  been  decided  upon  this  schedule 
have  reference  to  three  classes  of  institutions :  firstly,  institutions 
wholly  self-supporting  ;  secondly,  institutions  wholly  dependent 
upon  endowments;  and,  thirdly,  institutions  partly  supported 
by  endowments  and  otherwise  self-supporting.    With  regard  to 
the  first  case,  there  is  no  doubt  that  they  do  not  come  within 
the  exemption,  which,  it  has  been  held,  must  be  restricted  to 
institutions  maintained  wholly  or  in  part  by  charity.    Thus,  in 
Needham  v.  Bowers  (1),  an  endowed  hospital  for  the  reception  of 
insane  persons,  founded  by  charitable  donations  but  supported 
entirely  out  of  payments  made  by  the  patients,  was  held  not  to 
be  exempt.    With  regard  to  the  second  case,  there  is  equally  no 
doubt  that  they  do  fall  within  the  exemption,  whether  they  be 
"  hospitals,"  "  charity  schools,"  or     houses  provided  for  the 
reception  or  relief  of  poor  persons." 

It  is  in  the  third  class  of  cases — the  class  to  which  Holloway 
College  admittedly  belongs — that  we  meet  with  points  of  diffi- 
culty. It  has,  however,  been  decided  that  the  exemption  does 
apply  to  an  institution  possessed  of  a  substantial  charitable 
endowment,  notwithstanding  the  fact  that  it  also  derived  income 
from  the  payments  made  by  inmates  sufficient  in  some  years  to 
cover  the  whole  expenditure :  Cawse  v.  Nottingham  Lunatic 
Hospital.  (2)  But  the  applicability  of  the  exemption  can  hardly 
depend  upon  the  exact  proportion  in  any  particular  year  between 
the  income  from  endowments  and  that  from  other  sources.  It 
must  depend,  I  think  (as  was  pointed  out  in  Cawse  v.  Nottingham 


(1)  21  Q.  B.  D.  436. 


(2)  [1891]  1  Q.  B.  585. 
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Lunatic  Hospital  (1)),  not  upon  the  consideration  of  any  particular 
year,  but  upon  the  character  of  the  institution  itself.  This, 
moreover,  was  the  test  applied  in  Governors  of  Charterhouse 
School  V.  Lamarque  (2),  where  the  Court  held  that  the  modern 
school  of  Charterhouse  was  not  a  "charity  school,"  although 
considerable  benefit  was  derived  from  the  funds  of  the  original 
foundation,  especially  in  regard  to  scholarships  and  exhibitions. 
The  question  is  there  treated  as  one  of  degree,  to  be  determined 
upon  the  facts  of  each  particular  case.  And  this  seems  to  me  to 
be  the  only  satisfactory  way  of  dealing  with  the  matter.  The 
facts  of  the  case  must  first  be  ascertained,  and  then  the  question 
of  law  arises  whether  those  facts  bring  the  particular  hospital  or 
school  whose  liability  is  under  consideration  within  the  exemption 
clause. 

The  question,  then,  to  be  determined  is.  What  is  the  character 
of  Holloway  College  ?  Can  it  be  said  to  be,  taken  as  a  whole,  a 
charity  school  ?  Now,  I  do  not  propose  to  attempt  any  definition 
of  the  word  "charity"  as  used  in  Sched.  B.  But  I  think 
there  can  be  no  doubt  that  the  language  of  the  schedule  con- 
templates institutions  whose  primary  object  is  the  maintenance 
or  education  of  those  who  cannot  in  the  one  case  afford  to 
maintain  themselves,  or  in  the  other  to  pay  for  their  own  educa- 
tion— institutions,  in  other  words,  eleemosynary  in  character.  A 
"hospital"  certainly  is  primarily  intended  to  receive  patients 
who  do  not  pay  for  their  treatment.  "  A  house  provided  for  the 
reception  or  relief  of  poor  persons  "  is  a  poor-house,  and  nothing 
else.  And  the  words  "  charity  school "  must,  in  my  opinion,  be 
interpreted,  having  regard  to  the  preceding  and  succeeding 
words,  as  "  school  primarily  intended  for  the  supply  of  gratuitous 
education."  If  that  condition  is  fulfilled,  then  the  exemption 
will  be  available,  even  although  the  pupils  who  are  educated 
contribute  towards  the  expense  of  education ;  just  as  a  "hospital " 
remains  a  hospital  entitled  to  exemption  although  in  a  particular 
year  it  may  receive  fees  to  a  large  amount  from  paying  patients. 
But  in  the  case  of  Holloway  College  there  does  not  appear  to 
have  even  been  an  intention  to  supply  gratuitous  instruction  to 
any  pupil,  rich  or  poor.  I  say  "  rich  or  poor,"  for  I  respectfully 
(1)  [1891]  1  Q.  B.  585.  (2)  25  Q.  B.  D.  121. 
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agree  with  the  observations  of  Lord  Herschell  and  Lord  Mac- 
naghten  in  Commissioners  of  Income  Tax  v.  Pemsel  (1),  to  the 
effect  that  many  "charities"  may  exist  which  are  not  for  the 
relief  of  mere  pecuniary  necessity.  The  object  of  the  founder 
of  the  college  was  to  enable  young  women  "  to  carry  on  their 
studies  after  they  have  left  school  under  specially  healthy 
conditions  and  with  all  the  advantages  of  a  collegiate  life." 
Instruction  is  provided  for  the  degrees  of  the  London  University 
and  for  the  pass  and  honours  examinations  at  Oxford.  The 
college  was  opened  for  work  in  October,  1887,  in  buildings 
erected  by  Thomas  Holloway  at  Egham,  at  his  own  eost,  upon 
land  provided  by  him  between  the  years  1876  and  1883.  In  the 
latter  year  he  endowed  the  college  with  a  sum  of  300,000Z.,  and 
directed  that  sum  to  be  applied  for  the  benefit  of  the  college,  in 
paying  off  the  building  debt  (if  any),  in  furnishing  and  equipping 
the  college,  in  establishing  scholarships,  exhibitions  and  prizes, 
in  paying  the  salaries  of  professors  and  teachers,  and  otherwise 
in  defraying  the  domestic  and  other  expenses  incurred.  The 
average  income  from  the  endowment  under  the  trust  and  from 
other  benefactions  for  the  last  four  years  has  been  7800Z.  per 
annum,  and  is  at  present  largely  in  excess  of  the  income  received 
from  the  fees  of  students,  who,  however,  are  rapidly  increasing 
in  number.  The  students  pay  901.  each  a  year,  which  covers  all 
expenses  except  laundress,  medical  attendances  fees  for  university 
examinations,  and  individual  lessons  in  special  subjects.  For 
this  sum  each  student  no  doubt  receives,  in  consequence  of  the 
mode  in  which  the  endowment  fund  is  used,  more  educational 
advantages  and  greater  material  comforts  than  could  be  supplied 
to  her  in  return  for  the  fees  she  pays.  Does  this  circumstance 
make  the  college  a  "  charity  school "  ?  I  think  not ;  and  I  base 
this  opinion,  not  upon  any  comparison  between  the  receipts  in 
any  particular  year  from  fees  and  those  from  endowment,  but 
upon  the  view  which  I  take  of  the  character  of  the  institution 
itself.  It  was  not  in  its  origin  and  never  has  been  one  of  an 
eleemosynary  character ;  and  the  mere  fact  that  in  a  boarding 
school  in  which  a  considerable  fee  is  charged  the  inmates  obtain 
various  advantages  and  comforts  from  the  endowment  is  not 
(1)  [1891]  A.  C.  at  pp.  571,  583. 
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sufficient,  in  my  opinion,  to  constitute  the  school  a  "charity 
school."  For  these  reasons,  I  think  that  our  judgment  in  this 
-case  must  be  for  the  appellant. 

Appeal  allowed. 

Solicitor  for  appellant :  Solicitor  of  Inland  Bevenue. 
Solicitors  for  respondents:  Ewart  Jukes  <&  Gore,  Egham. 

W.  J.  B. 
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THE  WOOLWICH  LOCAL  BOAED  OF  HEALTH,  ^895 

,  July  31. 

Appellants ;   f  

GABDINER  and  Another,  Eespondents. 

Pedlar — Certificate — Market  —  Pedlar  using  Horse  and  Cart — Hawker — 
Markets  and  Fairs  Clauses  Act,  1847  (10  &  11  Vict.  c.  14),  s.  13 — Pedlars 
ActSy  1871  (34  &  35  Vict.  c.  96),  ss.  3,  6  ;  1881  (44  &  45  Vict.  c.  45),  s.  2.  | 

By  the  Markets  and  Fairs  Clauses  Act,  1847,  s.  13;  *'  Every  person  other 
than  a  licensed  hawker  "  is  liable  to  a  penalty  for  selling,  within  the  limits 
prescribed  by  the  special  Act  authorizing  a  market,  except  in  his  own 
dwelling-place  or  shop,  articles  in  respect  of  which  tolls  are  authorized  to 
be  taken  in  such  market. 

By  the  Pedlars  Act,  1871,  s.  3,  a  pedlar  is  defined  as  a  "  hawker,  pedlar, 
petty  chapman,  tinker,  caster  of  metals,  mender  of  chairs,  or  other  person 
who,  without  any  horse  or  other  beast  bearing  or  drawing  burden,  travels 
.and  trades  on  foot."  By  s.  6  a  pedlar's  certificate  granted  under  this  Act 
authorizes  the  person  to  whom  it  is  granted  to  act  as  a  pedlar  within  the 
police  district  in  which  it  is  taken  out;  and  "for  the  purposes  of  the 
Markets  and  Fairs  Clauses  Act,  1847,  and  any  Act  incorporating  the 
same,  a  certificate  under  this  Act  shall  have  the  same  effect  within  the 
district  for  which  it  is  granted  as  a  hawker's  licence,  and  the  term  '  licensed 
hawker '  in  the  first-mentioned  Act  shall  be  construed  to  include  a  pedlar 
holding  such  a  certificate."  By  the  Pedlars  Act,  1881,  s.  2,  the  operation 
of  a  certificate  granted  under  the  Act  of  1871  is  extended  to  the  United 
Kingdom : — 

Held,  that  a  person  holding  a  pedlar's  certificate  was  only  entitled  to  the 
exemption  provided  by  the  Markets  and  Fairs  Clauses  Act,  s.  13,  as  extended 
by  the  Pedlars  Act,  1871,  s.  6,  whilst  he  was  acting  as  a  pedlar  within  the 
■definition  of  that  term  in  s.  3  of  the  last-mentioned  Act,  and  therefore  that 
the  holder  of  such  a  certificate  who  used  a  horse  and  cart  and  sold  tollable 
articles  in  a  market  was  liable  to  a  penalty. 

Howard  v.  Lupton  (L.  B.  10  Q.  B.  598)  not  followed.] 

Case  stated  by  a  metropolitan  police  magistrate  under  the 
Summary  Jurisdiction  Acts. 
Vol.  II.  1895.  2  N  2 
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The  respondents  were  summoned  at  the  Woolwich  Police 
Woolwich  Court  to  answer  a  complaint,  made  by  the  appellants  under  s.  13 
^oFHEAL^r^^  the  Markets  and  Fairs  Clauses  Act,  1847  (1),  alleging  that 
the  respondents  had  sold  or  exposed  for  sale  in  a  cart  drawn  by 
a  horse,  within  the  Woolwich  police  district  and  within  the 
limits  of  the  market  owned  by  the  appellants,  certain  articles, 
namely,  potatoes,  in  respect  of  which  tolls  were  authorized  to  be 
taken  in  the  said  market. 

The  case  stated  as  follows :  At  the  hearing  of  the  complaint 
the  facts  alleged  therein  were  proved,  and  it  was  proved  or 
admitted  that  the  appellants  were  a  local  authority  within  the 
meaning  of  the  Public  Health  Act,  1875  (38  &  39  Yict.  c.  55), 
and  the  Pedlars  Act,  1871,  and  as  such  authority  were  the  owners 
of  a  market  to  which  s.  13  of  the  Markets  and  Fairs  Clauses  Act, 
1847,  applied,  and  that  a  portion  of  such  market  had  been  set 
aside  by  the  appellants  in  which  vehicles  might  be  stood  upon 
payment  of  2s.  6d.  a  day.  ■ 


(1)  The  Markets  and  Fairs  Clauses 
Act,  1847  (10  &  11  Vict.  c.  14),  s.  13  : 
*'  After  the  market  place  is  open  for 
public  use  every  person  other  than  a 
licensed  hawker  who  shall  sell  or 
expose  for  sale  in  any  place  within 
the  prescribed  limits,  except  in  his 
own  dwelling-place  or  shop,  any  ar- 
ticles in  respect  of  which  tolls  are  by 
the  special  Act  authorized  to  be  taken 
in  the  market,  shall  for  every  such 
offence  be  liable  to  a  penalty  not 
exceeding  forty  shillings." 

The  Pedlars  Act,  1871  (34  &  35 
Vict.  c.  96),  s.  3:  "The  term  'pedlar' 
means  any  hawker,  pedlar,  petty  chap- 
man, tinker,  caster  of  metals,  mender 
of  chairs,  or  other  person  who,  without 
any  horse  or  other  beast  bearing  or 
drawing  burden,  travels  and  trades  on 
foot  and  goes  from  town  to  town  or 
to  other  men's  houses,  carrying  to 
sell  or  exposing  for  sale  any  goods, 
wares,  or  merchandize,  or  procuring 
orders  for  goods,  wares,  or  merchan- 
dize immediately  to  be  delivered,  or 


selling  or  offering  for  sale  his  skill  in 
handicraft." 

Sect.  6 :  "A  pedlar's  certificate 
granted  under  this  Act  shall,  during 
the  time  for  which  it  continues  in 
force,  authorize  the  person  to  whom 
it  is  granted  to  act  as  a  pedlar  within 
the  police  district  in  which  the  certi- 
ficate is  taken  out.  For  the  purposes 
of  the  Markets  and  Fairs  Clauses  Act, 
1847,  and  any  Act  incorporating  the 
same,  a  certificate  under  this  Act  shall 
have  the  same  efl"ect,  within  the  district 
for  which  it  is  granted,  as  a  hawker's 
licence,  and  the  term  'licensed  hawker' 
in  the  first-mentioned  Act  shall  be 
construed  to  include  a  pedlar  holding 
such  a  certificate." 

The  Pedlars  Act,  1881  (44  &  45 
Vict.  c.  45),  s.  2 :  "A  pedlar's  cer- 
tificate granted  under  the  Pedlars 
Act,  1871,  shall  during  the  time  for 
which  it  continues  in  force  authorize 
the  person  to  whom  it  is  granted  to 
act  as  a  pedlar  within  any  part  of  the 
United  Kingdom." 
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It  was  also  proved  that  neither  of  the  respondents  held  a  1895 

hawker's  licence,  and  that  each  of  them  held  a  pedlar's  certificate  woolwich 
obtained  under  the  Pedlars  Act,  1871.                                   ^op  Healt^ 

The  magistrate  was  of  opinion,  on  the  authority  of  the  decision  v. 

°  /-.N     il  1         T     •       1  Gardiner. 

m  Howard  v.  Lupton  (1),  that  he  was  bound  to  dismiss  the 

summons,  and  he  accordingly  did  dismiss  it. 

The  question  for  the  opinion  of  the  Court  was  whether  or  not 

he  was  bound  in  law  to  dismiss  the  summons. 


B,  C.  Glen  {Channell,  Q.C.,  with  him),  for  the  appellants.  The 
case  finds  that  the  respondents  were  selling  the  potatoes  from 
a  cart  drawn  by  a  horse.  They  were,  therefore,  not  acting  as 
"pedlars"  within  the  definition  of  that  term  in  s.  3  of  the 
Pedlars  Act,  1871,  and  were  not  protected  under  s.  6  by  their 
certificates.  The  term  "  licensed  hawker "  in  the  Markets  and 
Fairs  Clauses  Act,  1847,  is  not  intended  to  be  construed  as 
including  a  person  holding  a  pedlar's  certificate  under  the  Act 
of  1871  whilst  such  person  is  acting  otherwise  than  as  a  "  pedlar  " 
must  act  in  order  to  come  within  the  definition  in  s.  3.  The 
decision  in  Howard  v.  Lupton  (1)  ought  not  to  be  followed.  It 
is  submitted  that  the  view  taken  by  Lush  J.,  who  dissented 
from  the  majority  of  the  Court  in  that  case,  was  right.  When 
Howard  v.  Lupton  (1)  was  decided  the  cheaper  pedlar's  certificate 
only  gave  a  person  holding  it  protection  within  the  police 
district  in  respect  of  which  it  was  granted,  whilst  the  more 
expensive  hawker's  licence  gave  the  hawker  protection  through- 
out the  whole  country;  but  since  the  passing  of  the  Pedlars 
Act,  1881,  a  person  holding  a  pedlar's  certificate  is  protected  in 
acting  as  a  pedlar  within  any  part  of  the  United  Kingdom. 
Blackburn  and  Mellor  JJ.  would,  as  their  judgments  shew, 
probably  have  come  to  a  different  conclusion  if  that  state  of 
things  had  then  existed.  The  magistrate  was  wrong  in  coming 
to  the  conclusion  that  he  was  bound  in  law  to  dismiss  the 
summons. 

Travers  Humphreys,  for  the  respondents.     The  decision  in 
Howard  v.  Luptcn  (1)  is  in  point,  and  is  binding  upon  the  Court 
in  the  present  case.    The  extension  of  authority  to  act  as  a 
(I)  L.  R.  10  Q.  B.  598. 

2  N  2  2 
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1895      pedlar  given  by  s.  2  of  the  Pedlars  Act,  1881,  cannot  have 

Woolwich  affected  the  true  construction  of  s.  6  of  the  Act  of  1871.  Under 

^of'health"  s.  7  of  the  last-mentioned  Act  a  person  holding  a  pedlar's  certi- 

^-       ficate  could  by  the  payment  of  a  fee  not  exceeding  6d.  obtain 
[Gardiner.         .  .  .  ... 

an  indorsement  of  his  certificate  authorizing  him  to  act  as  a 

pedlar  in  any  other  police  district  in  the  country.  The  respon- 
dents plainly  come  within  the  terms  of  s.  6,  and  are  entitled  to 
be  treated  in  all  respects  as  "  licensed  hawkers,"  who  may  sell 
with  horses  and  carts. 


Geantham  J.  We  are  both,  I  think,  of  opinion  that  we  are 
not  bound  by  the  case  of  Howard  v.  Lupton  (1),  and  that  we 
ought  not  to  follow  that  decision.  The  question  is,  whether 
the  respondents  are  protected  by  s.  6  of  the  Pedlars  Act,  1871 
— that  is  to  say,  whether  they  were  entitled  to  sell  the  articles 
in  question  without  paying  the  market  tolls.  Sect.  3  gives  a 
definition  of  the  term  "  pedlar,"  and  s.  6  provides  that  a  pedlar's 
certificate  granted  under  the  Act  "shall  have  the  same  effect 
within  the  district  for  which  it  is  granted  as  a  hawker's  licence  " 
— namely,  the  effect  of  exempting  the  holder  from  the  payment 
of  tolls — and  that  the  term  "  licensed  hawker  "  in  the  Markets 
and  Fairs  Clauses  Act,  1847,  "  shall  be  construed  to  include  a 
pedlar  holding  such  a  certificate."  I  am  of  opinion  that  the 
correct  interpretation  of  s.  6  is  that  the  term  "  licensed  hawker  " 
in  the  Act  of  1847  must  be  construed  to  include  a  person  holding 
a  pedlar's  certificate  only  whilst  he  is  acting  as  a  "  pedlar " 
within  the  definition  of  that  term  in  s.  3.  If  a  person  holding 
a  pedlar's  certificate  is  not  acting  as  a  "pedlar"  within  that 
definition  he  is,  in  my  view,  no  louger  protected  by  the  statute. 
In  this  case  the  respondents  were  not  so  acting  as  "pedlars," 
because  by  the  definition  a  pedlar  must  be  a  person  "  who,  with- 
out any  horse  or  other  beast  bearing  or  drawing  burden,  travels 
and  trades  on  foot,"  and  the  respondents  were,  at  the  time 
specified  in  the  summons,  selling  or  exposing  articles  for  sale 
in  a  cart  drawn  by  a  horse.  Under  those  circumstances  I  think 
that  they  were  not  protected  by  the  Act,  and  the  magistrate 
was  not  bound  in  law  to  dismiss  the  summons. 

(1)  L.  K.  10  Q.  B.  598. 
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Wright  J.    I  am  of  the  same  opinion.   I  need  only  say,  with  1895 


respect  to  Howard  v.  Lujpton  (1),  that  I  agree  with  the  view  woolwich 

taken  by  Lush  J.  in  that  case.    I  am  not  at  all  sure  that  both  ^^^^  Board 
^  OP  Health 

Blackburn  J.  and  Mellor  J.  would  not  have  arrived  at  a  different  ^  ^ 
conclusion  if  the  provision  enacted  by  s.  2  of  the  Pedlars  Act, 
1881,  had  been  in  existence  at  that  time;  because,  as  I  read 
the  judgments,  the  minds  of  both  those  learned  judges  were 
influenced  by  the  consideration  that,  by  the  Act  of  1871,  a 
pedlar's  certificate  only  applied  to  the  area  of  the  police  district 
in  respect  of  which  it  was  taken  out.  I  am  of  opinion  that  the 
order  of  the  magistrate  dismissing  the  summons  must  be  quashed, 
and  the  case  remitted  to  him  to  be  further  dealt  with. 

Case  remitted  accordingly. 

Solicitor  for  appellants :  E.  Hughes,  Woolwich. 
Solicitor  for  respondents :  C.  0.  Pook,  Greenwich, 

W.  A. 


[IN  THE  COURT  OF  APPEAL.]  0.  A. 

1895 

EOBINS  &  CO.  V,  GKAY.  2. 

Innkeejper — Lien — Commercial  Traveller — Goods  helonging  to  another  brought 
to  Inn  hy  Guest— Knowledge  of  Innkeeper. 

A  commercial  traveller  employed  by  a  firm  who  dealt  in  sewing- 
machines  went  to  stay  at  an  inn,  and  whilst  there  machines  were  sent  to 
him  by  his  employers  in  the  ordinary  course  of  business  for  the  purpose 
of  selling  them  to  customers  in  the  neighbourhood.  Before  the  goods 
were  so  sent  the  innkeeper  had  express  notice  that  they  were  the  property 
of  the  employers,  but  he  received  them  as  the  baggage  of  the  traveller, 
who  subsequently  left  the  inn  without  paying  his  bill  for  board  and 
lodging  :— 

Held  (affirming  the  judgment  of  Wills  J.),  that  the  innkeeper  had  a  lien 
upon  the  goods  for  the  amount  of  his  bill. 

Apfeal  from  the  judgment  of  Wills  J.  in  an  action  tried 
without  a  jury.  (2) 

The  action  was  brought  to  recover  from  the  defendant,  an 
(1)  L.  E.  10  Q.  B.  598.  (2)  Ante,  p.  78. 
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C.  A.      innkeeper,  certain  sewing-machines,  the  property  of  the  plaintiffs, 
1895      which  they  alleged  were  wrongfully  detained  by  the  defendant. 
Robins  &  Co.  plaintiffs  were  a  firm  of  dealers  in  sewing-machines  and 

Gray  other  articles.  In  1894  they  had  in  their  employment  as  a 
commercial  traveller  one  Green,  who  canvassed  for  orders  and 
sold  their  goods  upon  commission.  In  April,  1894,  Green,  for 
the  purposes  of  his  business  as  such  commercial  traveller,  went 
to  stay  at  the  defendant's  hotel,  taking  with  him  sewing- 
machines,  the  property  of  his  employers,  for  the  purpose  of 
selling  them  to  customers  in  the  neighbourhood.  He  remained 
there  until  the  end  of  July.  Whilst  there  the  plaintiffs  sent  to 
him  from  time  to  time  more  sewing-machines  for  the  same  pur- 
pose. At  the  end  of  July  Green  left  the  hotel  without  paying 
his  bill  for  board  and  lodging,  and  he  left  there  some  of  the 
machines  so  sent.  Before  the  defendant  received  into  his  hotel 
the  machines  so  sent,  and  before  Green  had  incurred  his  debt 
for  board  and  lodging,  the  defendant  had  been  expressly  told 
by  the  plaintiffs  that  the  machines  were  their  property,  and  not 
the  property  of  Green  ;  but  he  received  the  goods  into  his  hotel 
as  Green's  baggage.  The  defendant  claimed  a  lien  for  the 
amount  of  Green's  debt  upon  the  machines  left  by  him  at  the 
hotel. 

On  the  above  facts  the  learned  judge  gave  judgment  for  the 
defendant. 

The  plaintiffs  appealed. . 

Arthur  Powell  and  Guy  Granet,  for  the  appellants.  An  inn- 
keeper's lien  attaches  only  in  respect  of  goods  which  he  receives 
into  his  inn  in  his  character  of  an  innkeeper,  and  as  the  goods 
of  the  guest  who  brings  them,  or,  perhaps,  to  whom  they  are 
sent :  Smith  v.  Dearlove,  (1)  Where  the  innkeeper  has  notice 
that  the  goods  so  brought  or  sent  are  not  the  property  of  the 
guest  but  of  some  other  person,  and  therefore  does  not  receive 
them  as  the  goods  of  the  guest,  he  has  no  lien.  His  right  of 
lien  depends  upon  whether  he  is  bound  to  receive  the  goods  into 
his  inn  and  to  keep  them  safely  as  his  guest's  goods,  and  he  is 
not  bound  to  do  either  of  those  things  if,  to  his  knowledge,  the 

(1)  6  C.  B.  132. 
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goods  are  not  the  goods  of  the  guest.  The  sewing-machines  O.A. 
in  question  here  were  not  the  guest's  personal  luggage,  but  1895 
merchandize  sent  by  the  plaintiffs  for  a  temporary  purpose,  kobins  &  Co. 
namely,  to  be  kept  by  the  guest  until  they  could  be  sold  in  the  qray. 
neighbourhood.  They  were,  therefore,  like  the  piano  hired  by  a 
guest  staying  at  an  inn  in  Broadwood  v.  Granara  (1),  in  which  case 
it  was  held  that  the  innkeeper,  who  knew  the  circumstances  under 
which  the  piano  was  brought  into  the  inn,  had  not  a  lien.  In  all 
the  cases  the  question  of  the  innkeeper's  knowledge  with  respect 
to  the  property  in  the  goods  has  been  treated  as  material.  In 
Johnson  v.  Hill  (2)  Abbott  C.  J.,  and  in  Turrill  v.  Crawley  (3)  Cole- 
ridge J.,  left  that  question  to  the  jury.  In  Threfall  v.  Borwick  (4), 
the  innkeeper  believed  that  the  piano  which  the  guest  had  hired 
from  the  plaintiff  was  the  guest's  own  property ;  and  in  Mulliner 
V.  Florence  (5)  the  goods  were  received  by  the  innkeeper  as  part 
of  the  guest's  own  property.  In  Gordon  v.  Silher  (6)  Lopes  L.J. 
in  his  judgment  treated  as  material  the  fact  that  the  innkeeper 
knew  of  no  distinction  between  the  goods  of  the  husband  and 
those  which  were  the  separate  property  of  the  wife,  both  having 
brought  goods  to  the  inn.  BoUnson  v.  Walter  (7)  is  not  in 
point,  because  the  decision  only  was  that  an  innkeeper  had.  a 
lien  upon  the  horse  of  a  stranger  for  the  keep  of  the  horse — 
not  for  the  debt  of  the  person  who  brought  it  to  the  inn. 

W.  E.  Hume  Williams,  for  the  respondent,  was  not  called  upon 
to  argue. 

LoED  EsHER  M.E.  I  have  no  doubt  about  this  case.  I  pro- 
test against  being  asked,  upon  some  new  discovery  as  to  the  law 
of  innkeeper's  lien,  to  disturb  a  well-known  and  very  large 
business  carried  on  in  this  country  for  centuries.  The  duties, 
liabilities,  and  rights  of  innkeepers  with  respect  to  goods 
brought  to  inns  by  guests  are  founded,  not  upon  bailment,  or 
pledge,  or  contract,  but  upon  the  custom  of  the  realm  with  regard 
to  innkeepers.    Their  rights  and  liabilities  are  dependent  upon 


(1)  10  Ex.  417. 

(2)  3  Stark.  172. 

(3)  13  Q.  B.  197. 


(4)  L.  E.  10  Q.  B.  210. 

(5)  3  Q.  B.  D.  484. 

(6)  25  Q.  B.  D.  491, 


(7)  3  Bulstr.  269. 


504 


QUEEN'S  BENCH  DIVISION. 


[1895]- 


C.  A.  that,  and  that  alone  ;  they  do  not  come  under  any  other  head  of 
1895       law.    What  is  the  liability  of  an  innkeeper  in  this  respect  ?  If 


Robins  &  Co.  a  traveller  comes  to  an  inn  with  goods  which  are  his  luggage — I 
Gray  ^^J      personal  luggage,  but  his  luggage — the  innkeeper 

,  .'77~  „^  by  the  law  of  the  land  is  bound  to  take  him  and  his  luffsrasfe  iuc. 

Lord  Lsher M.R.     *'  ...  oo  o 

The  innkeeper  cannot  discriminate  and  say  that  he  will  take  in 
the  traveller  but  not  his  luggage.  If  the  traveller  brought 
something  exceptional  which  is  not  luggage — such  as  a  tiger  or 
a  package  of  dynamite — the  innkeeper  might  refuse  to  take  it 
in ;  but  the  custom  of  the  realm  is  that,  unless  there  is  some 
reason  to  the  contrary  in  the  exceptional  character  of  the  things 
brought,  he  must  take  in  the  traveller  and  his  goods.  He  has 
not  to  inquire  whether  the  goods  are  the  property  of  the  person 
who  brings  them  or  of  some  other  person.  If  he  does  so  inquire, 
the  traveller  may  refuse  to  tell  him,  and  may  say,  "  What  busi- 
ness is  that  of  yours  ?  I  bring  the  goods  here  as  my  biggage,, 
and  I  insist  upon  your  taking  them  in  "  ;  or  he  may  say,  "  They 
are  not  my  property,  but  I  bring  them  here  as  my  luggage,  and 
I  insist  upon  your  taking  them  in  "  ;  and  then  the  innkeeper  is- 
bound  by  law  to  take  them  in.  Again,  suppose  the  things 
brought  are  such  things  as  the  innkeeper  is  not  bound  to  take 
in,  he  may,  as  I  have  said,  refuse  to  take  them  in  although  the 
traveller  demands  that  they  shall  be  taken  in  as  his  luggage  y 
but  if  after  that  the  innkeeper  changes  his  mind  and  does  take 
them  in,  then  they  are  in  the  same  position  as  goods  properly 
offered  to  the  innkeeper  according  to  the  custom  of  the  realm. 
Then  the  innkeeper's  liability  is  not  that  of  a  bailee  or  pledgee 
of  goods ;  he  is  bound  to  keep  them  safely.  It  signifies  not,  so- 
far  as  that  obligation  is  concerned,  if  they  are  stolen  by  burglars^ 
or  by  the  servants  of  the  inn,  or  by  another  guest ;  he  is  liable 
for  not  keeping  them  safely  unless  they  are  lost  by  the  fault  of 
the  traveller  himself.  That  is  a  tremendous  liability:  it  is  a 
liability  fixed  upon  the  innkeeper  by  the  fact  that  he  has  taken 
the  goods  in  ;  and  by  law  he  has  a  lien  upon  them  for  the  expense 
of  keeping  them  as  well  as  for  the  cost  of  the  food  and  enter- 
tainment of  the  traveller.  By  law  that  lien  can  be  enforced,  not 
only  against  the  person  who  has  brought  the  goods  into  the  inn, 
but  against  the  real  and  true  owner  of  them.   That  has  been  the 
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law  for  two  or  three  hundred  years ;  but  to-day  some  expressions      o.  A. 
used  by  judges,  and  some  questions — immaterial,  as  it  seems  to  i895 
me — which  have  been  left  to  juries,  are  relied  on  to  establish  j^qbins  &  Co* 
that  if  the  innkeeper  knows  that  the  goods  are  not  the  goods  of  ^^^^ 
the  person  who  briugs  them  to  the  inn,  he  may  refuse  to  take   

^  °  I-  1  LordEsher  M.E. 

them  in ;  or,  if  he  does  take  them  in,  he  has  no  lien  upon  them. 
One  cannot  help  asking.  What  is  his  liability  supposed  to  be  if 
he  does  take  in  goods  under  such  circumstances?  It  must  be 
borne  in  mind  that  goods  brought  into  an  inn  are  not  exclusively 
in  the  possession  of  the  innkeeper  ;  the  person  who  brings  them 
may  deal  with  them  :  he  may  take  them  out  of  a  box  in  a  room 
or  passage  without  the  knowledge  of  the  innkeeper,  though  the 
latter  is  bound  to  see  that  no  one  else  interferes  with  them. 
Now,  is  there  any  decided  case  in  which  it  has  been  held  that, 
although  goods  have  been  brought  to  an  inn  as  the  luggage  of 
the  traveller  and  received  as  such  by  the  innkeeper,  he  has  no 
lien  upon  them  if  he  knows  that  they  are  not  the  goods  of  the 
traveller  ?  There  is  not  one  such  case  to  be  found  in  the  books. 
It  was  said  that  Broadwood  v.  Granara  (1)  was  such  a  case.  But 
there  the  proposition,  that  if  a  guest  brings  goods  into  an  inn  as 
his  luggage  they  must  be  treated  as  if  they  were  his  goods,  was 
fully  recognised.  The  judges  held  in  that  case  that  a  piano,  not 
brought  to  the  inn  by  the  guest  as  his  luggage,  but  sent  in  by  a 
tradesman  for  the  guest  to  play  upon  during  his  stay  at  the  inn, 
was  not  offered  to,  nor  taken  possession  of  by,  the  innkeeper 
under  the  custom  of  the  realm  as  the  luggage  of  the  guest,  and 
therefore  that  the  piano  was  not  subject  to  the  innkeeper's  lien. 
Whether  we  should  have  agreed  with  that  decision  is  immaterial. 
The  case  was  expressly  decided  on  the  ground  that  the  law  of 
innkeepers  did  not  apply.  It  is,  therefore,  no  authority  in  the 
case  now  before  us,  where,  as  the  learned  judge  in  the  Court  below 
has  found,  the  goods  were  brought  to  the  inn  as  the  goods  of  the 
traveller  and  accepted  as  his  goods  by  the  innkeeper.  If  we 
were  to  accede  to  the  argument  for  the  appellants  we  should  be 
making  a  new  law,  and  our  decision  would  produce  in  very  many 
cases  great  confusion  and  hardship.  I  am  of  opinion  that  an 
innkeeper  is  bound  to  take  in  goods  with  which  a  person  who 

(1)  10  Ex.  417. 
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C.  A.      comes  to  the  inn  is  travelling  as  his  goods,  unless  they  are  of  an 
1895       exceptional  character;  that  the  innkeeper's  lien  attaches,  and 
Robins  &  Co.  question  of  whose  property  the  goods  are,  or  of  the  inn- 

Gbay      keeper's  knowledge  as  to  whose  property  they  are,  is  immaterial, 
This  appeal  should,  therefore,  be  dismissed. 

Kay  L.J.  In  this  case  the  appellants  bring  their  action  for 
the  detention  of  certain  sewing-machines  of  which  they  are  the 
owners.  The  defence  is,  "  I  am  an  innkeeper ;  the  goods  in 
question  came  into  my  possession  as  the  goods  of  a  guest  at  my 
inn,  and  I  have  a  lien  upon  them  for  the  unpaid  bill  of  that 
guest."  Keplication,  "  You  knew  that  they  were  not  his  goods ; 
you  had  notice  that  they  did  not  belong  to  him,  but  that  they 
belonged  to  us,  the  plaintiffs."  The  question  is,  whether  that  is 
a  good  replication.  The  facts  are:  The  appellants'  traveller 
went  to  the  inn  taking  some  sewing-machines  with  him,  and 
stayed  there.  Whilst  there  other  machines  were  sent  to  him  by 
his  employers,  and  those  machines  were  received  by  the  inn- 
keeper, and  were  taken  care  of  by  him,  and  were  in  his  possession. 
The  traveller  left  without  paying  his  bill  for  board  and  lodging 
at  the  inn.  I  agree  with  Wills  J.  that  the  fact  that  some  of  the 
machines  were  sent  to  the  inn  after  the  traveller  had  gone  there 
does  not  make  any  difference ;  because  the  innkeeper  accepted 
them  as  he  had  accepted  the  machines  originally  brought  to  the 
inn  by  the  traveller — that  is,  as  the  goods  of  the  traveller — I  do 
not  mean  his  property,  because  the  innkeeper  knew  that  they 
were  the  property,  not  of  the  traveller,  but  of  his  employers. 
Now,  we  have  had  an  elaborate  argument,  and  various  cases  have 
been  cited  in  support  of  the  appellants'  case.  We  asked  counsel 
if  he  knew  of  a  single  case  in  which  it  had  been  held  that  an 
innkeeper  could  refuse  to  take  in  goods  of  an  ordinary  descrip- 
tion brought  to  his  inn  by  a  commercial  traveller  for  sale  in  the 
neighbourhood.  No  case  of  that  kind  has  been  cited  or  could 
be  found,  although  this  business  of  commercial  travellers  has 
been  carried  on  for  a  very  great  length  of  time,  and  so  largely 
that  there  is  scarcely  an  inn  in  England  to  which  commercial 
travellers  do  not  go  with  the  goods  of  their  employers.  That 
fact  is  suggestive  in  considering  the  contention  now  put  forward. 
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Further,  there  is  no  case  to  be  found  in  the  books  to  shew  that  0.  A. 
an  innkeeper  would  not  be  liable  in  the  ordinary  way  for  the  loss  1895 
of  such  goods  so  brought  to  his  inn  by  a  commercial  traveller,  bobins  &  Co. 
and  so  taken  in  by  himself.  It  is,  therefore,  clear  that,  if  a  com-  ^^^^ 
mercial  traveller  goes  to  an  inn  with  goods  as  his  luggage  which  j^^^j 
are  the  ordinary  goods  for  sale  of  a  commercial  traveller,  and  the 
innkeeper  takes  him  and  his  goods  in,  the  innkeeper's  liability 
in  respect  of  those  goods  would  be  the  same  as  in  respect  of  the 
personal  luggage  of  the  traveller.  That  being  undoubted,  we 
have  to  consider  whether  the  innkeeper's  lien  is  defeated  by 
reason  of  the  fact  that  when  he  took  the  goods  in  he  knew,  or 
had  had  notice,  that  they  were  the  property,  not  of  the  com- 
mercial traveller,  but  of  his  employers.  The  law  is  stated  in 
Eohinson  v.  Walter  (1)  by  Dodderidge  J.,  when  the  case  first 
came  before  him,  thus :  "  This  is  a  common  inn,  and  the  de- 
fendant a  common  innkeeper,  and  this  his  retainer  here  is 
grounded  upon  the  general  custom  of  the  land :  He  is  to 
receive  all  guests  and  horses  that  come  to  his  inn :  He  is  not 
bound  to  examine  who  is  the  true  owner  of  the  horse  brought 
to  his  inn  ;  he  is  bound,  as  he  is  an  innkeeper,  to  receive  them, 
and  therefore  there  is  very  great  reason  for  him  to  retain  him, 
until  he  be  satisfied  for  his  meat  which  he  hath  eaten  ;  and  that 
the  true  owner  of  the  horse  cannot  have  him  away,  until  he  have 
satisfied  the  innkeeper  for  his  meat."  That  is  a  distinct  state- 
ment that  this  law  of  an  innkeeper's  lien  is  founded  on  the 
general  custom  of  the  land,  and  that  an  innkeeper  is  not  bound 
to  inquire  to  whom  the  goods  which  a  guest  brings  to  the  inn 
belong,  but  is  bound  to  receive  them. 

The  case  of  Broadwood  v.  Granara  (2)  was  chiefly  relied  on  for 
the  appellants.  There  a  guest  staying  at  an  inn  went  to  a  shop- 
keeper in  the  town  and  hired  a  piano,  which  was  sent  to  him  at 
the  inn  for  the  purpose  of  playing  on  it  during  his  stay  there, 
and  the  innkeeper  knew  that  the  piano  was  so  hired  for  that 
purpose,  and  allowed  it  to  be  brought  into  his  inn.  The  Court 
held  that  he  had  no  lien  upon  it ;  but  the  ground  of  the  decision 
is  stated  as  clearly  as  possible  in  the  judgments.  Pollock  C.B. 
said  (at  p.  422)  :  "  This  is  the  case  of  goods,  not  brought  to  the 
(1)  3  Bulstr.  269.  (2)  10  Ex.  417. 
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C.A.      inn  by  a  traveller  as  his  goods,  either  upon  his  coming  to  ar 
1895       whilst  staying  at  the  inn,  but  they  are  goods  furnished  for  his 
KoBiNs  &  Co.  temporary  use  by  a  third  person,  and  known  by  the  innkeeper 
Gkay.  belong  to  that  third  person.    I  shall  not  inquire  whether,  if 

kIyTj  pianoforte  had  belonged  to  the  guest,  the  defendant  would 

have  had  a  lien  on  it.  It  is  not  necessary  to  decide  that  point, 
for  the  case  finds  that  it  was  known  to  the  defendant  that  the 
pianoforte  was  not  the  property  of  the  guest,  and  that  it  was  sent 
to  him  for  a  special  purpose.  Under  these  circumstances,  I  am 
clearly  of  opinion  that  the  defendant  has  no  lien."  Parke  B. 
(at  p.  423)  said :  "  It  is  not  necessary  to  advert  to  the  decision& 
on  the  subject  of  an  innkeeper's  lien,  because  this  is  not  the  case 
of  goods  brought  hy  a  guest  to  an  inn  in  that  sense  in  which  the 
innkeeper  has  a  lien  upon  them ;  but  it  is  the  case  of  goods  sent 
to  the  guest  for  a  particular  purpose,  and  known  by  the  inn- 
keeper to  be  the  property  of  another  person.  It  therefore 
seems  to  me  that  there  is  no  pretence  for  saying  that  the  de- 
fendant has  any  lien."  Then  follow  words  which  are  sufficient 
to  determine  the  case  before  us :  "  The  principle  on  which  an 
innkeeper's  lien  depends  is,  that  he  is  bound  to  receive  travellers 
and  the  goods  which  they  bring  with  them  to  the  inn.  Then,, 
inasmuch  as  the  effect  of  such  lien  is  to  give  him  a  right  to  keep 
the  goods  of  one  person  for  the  debt  of  another,  the  lien  cannot 
be  claimed  except  in  respect  of  goods  which,  in  performance  of 
his  duty  to  the  public,  he  is  bound  to  receive."  An  analogous 
case  to  that  was  put  by  the  Master  of  the  Rolls  during  the  argu- 
ment of  the  present  case.  Suppose  a  jeweller  in  the  town  sent, 
with  the  knowledge  of  the  innkeeper,  certain  jewels  to  a  guesfe 
at  the  inn  on  approval,  and  allowed  them  to  remain  in  the  inn 
for  some  days — could  the  innkeeper  claim  and  enforce  a  lien 
upon  those  jewels  ?  I  should  think  he  could  not,  because  they 
were  sent  for  a  special  temporary  purpose,  and  the  innkeeper 
knew  it ;  they  were,  therefore,  not  sent  as  the  goods — I  do  not 
mean  as  the  property — of  the  guest ;  they  were  not  goods  which 
he  was  likely  to  take  about  with  him  as  his  luggage.  But,  in 
the  case  before  us,  the  goods  were  received  into  the  inn  as  the 
kind  of  goods  with  which  the  guest  was  accustomed  to  travel  in 
his  employment  as  a  commercial  traveller ;  and  they  were  the 
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kind  of  goods  which  the  innkeeper  would  be  bound  to  receive      0.  A. 
without  inquiring — and  he  had  no  right  to  inquire — to  whom  1895 
they  belonged.    If  we  were  to  hold  that  the  innkeeper  had  no  Robins  &  Co. 
lien  upon  them  we  should  be  effecting  a  complete  revolution  in  ^^^^ 
the  custom  of  the  land,  in  accordance  with  which  an  innkeeper, 
who  receives  into  his  inn  commercial  travellers  with  the  goods 
of  their  employers  which  the  travellers  bring  there  in  the  course 
of  their  business,  is  accustomed  to  believe,  and  has  a  right  to 
believe,  that  he  has  a  lien  upon  those  goods. 

A.  L.  Smith  L.J.    A  commercial  traveller  went  in  the  course 
of  business  to  an  inn  ;  and,  according  to  the  finding  of  Wills  J., 
he  took  with  him  goods  which  "  were  of  a  kind  which  a  com- 
mercial traveller  would  in  the  ordinary  course  carry  about  with 
him  to  the  inns  at  which  he  put  up  as  part  of  the  ordinary 
apparatus  of  his  calling,  and  which  the  innkeeper  would  con- 
sequently be  bound  to  receive  into  his  inn  and  to  take  care  of 
while  he  was  there."    The  learned  judge  finds  in  effect  that  the 
goods  in  question  were  part  of  the  commercial  traveller's  baggage, 
and  goods  which  the  innkeeper  was  bound  by  the  law  of  the 
land  to  take  in,  and  to  absolutely  preserve  as  the  goods  of  his 
guest.    That  obligation  is  imposed  upon  him  by  the  custom  of 
the  realm.    In  consideration  of  that  obligation  there  is  given  to 
him — also  by  the  custom  of  the  realm — a  lien  upon  the  goods 
for  the  value  of  the  food  and  lodging  supplied  to  the  guest 
during  the  time  he  stays  at  the  inn.    I  cannot  do  better  than 
read  what  Lopes  L.J.  said  in  Gordon  v.  Silher  (1) :    The  inn- 
keeper is  under  an  obligation  to  keep  the  goods  of  a  guest 
received  into  the  inn  safely  and  securely,  and  can  be  sued  and 
made  liable  in  damages  if  he  fails  in  this  respect.    As  a  com- 
pensation for  the  burden  thus  imposed  upon  him,  the  law  has 
given  him  a  lien  upon  the  goods  of  the  guest  until  he  discharges 
the  expenses  of  his  lodging  and  food.    If  the  guest  has  brought 
goods  to  the  inn  to  which  he  has  no  title,  this  will  not  deprive 
the  innkeeper  of  his  lien,  because  he  is  obliged  to  receive  the 
guest  without  inquiries  as  to  his  title."    I  agree  with  that ;  it  is 
good  law,  and  is  not  disputed  in  this  case ;  nor  can  it  be  disputed, 
because  it  is  settled  by  authority.    But  it  is  said  that  the  law  so 
(1)  25  Q.  B.  D.  491,  at  pp.  492,  493. 
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0.  A.      stated  does  not  apply  if  goods,  brought  to  an  inn  as  the  goods 
1895      and  baggage  of  a  commercial  traveller,  are  not  his  property  but 
KoBiNs  &  Co.       property  of  his  employers,  and  that  fact  is  known  to  the 
Gray      innkeeper  when  he  takes  the  goods  in.    Counsel  for  the  appel- 
.TT:.  ^  lants  was  asked  what  case  had  decided  that.    He  relied  on 

A.  L.  Smith  L.J, 

Broadwood  v.  Granara  (1),  which,  he  said,  decided  that  the 
innkeeper  had  no  lien  where  goods  were  sent  to  an  inn,  and  he 
knew  that  they  were  not  the  property  of  the  person  staying  at 
the  inn  to  whom  they  were  sent.  In  my  view  the  case  did  not 
decide  that  at  all,  because  the  piano  was  not  sent  to  the  inn  as 
the  guest's  luggage  or  baggage ;  he  hired  it  in  the  town,  and  it 
was  sent  for  him  to  play  upon  whilst  he  stayed  at  the  inn.  The 
Court  held  that  it  was  not  his  baggage  which  the  innkeeper  by 
the  law  of  the  land  was  bound  to  receive.  Here  the  sewing- 
machines  were  received  as  the  baggage  of  the  commercial 
traveller.  The  question  whether  he  was  able  to  pledge  them  or 
not  has  nothing  to  do  with  the  matter  ;  the  rights  and  liabilities 
of  the  innkeeper  depend  upon  the  custom  of  the  realm.  Some 
expressions  of  judges  were  relied  on  to  the  effect  that  an  inn- 
keeper had  a  lien  upon  goods  brought  to  his  inn  by  a  guest,  if 
the  innkeeper  did  not  know  that  the  goods  were  not  the  property 
of  the  guest,  but  were  the  property  of  some  one  else.  There  is  no 
decision,  however,  that  if  he  did  know  his  lien  was  gone.  The 
illustration  may  be  put  of  goods  received  by  an  innkeeper  of 
which  one-half  belonged  to  the  guest  who  brought  them,  and  the 
other  half  to  some  one  else.  .  Suppose  the  innkeeper  received  all 
the  goods  with  knowledge  of  the  fact :  could  it  be  said  that  he 
was  under  any  different  obligation  with  respect  to  the  goods 
which  were  the  guest's  and  those  which  were  not ;  so  that,  as  to 
one  half,  his  obligation  was  to  keep  the  goods  safely  and  securely, 
and,  as  to  the  other,  only  to  take  due  care  ?  In  my  judgment, 
the  contention  made  on  behalf  of  the  appellants  fails,  and  I 
agree  that  this  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  appellants :  Collyer-Bristow  &  BusseU,for  F.  Hall, 
Folkestone, 

Solicitor  for  respondent :  W,  Wilhins, 
(1)  10  Ex.  417. 

W.  A. 
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THE  LONDON  COUNTY  COUNCIL,  Appellants  v.  THE  1^95 
CHUKCHWAEDENS  AND  OVERSEERS  OF  LAM-  mj^I: 
BETH,  Respondents.  ^' 

Poor-rate — Occupation — London  County  Council — Land  held  for  the  use  of  the 
Public — London  Council  {Qeneral  Poivers)  Act,  1890  (53  &  54:  Vict, 
c,  ccxliii.\  ss.  4,  5. 

The  London  County  Council  are  rateable  for  the  relief  of  the  poor  in 
respect  of  land  and  buildings  acquired  and  held  by  them  for  the  use  of  the 
public  under  the  London  Council  (Greneral  Powers)  Act,  1890. 

Case  stated  by  consent  of  the  parties,  and  by  order  of  Bruce  J., 
on  appeal  to  quarter  sessions  against  a  rate. 

1.  In  a  poor-rate  made  by  the  respondents  for  the  parish  of 
Lambeth  on  April  7,  1894,  the  appellants  are  assessed,  as 
occupiers  of  the  premises  and  hereditaments  hereinafter  men- 
tioned, in  the  second  amount  shewn  by  the  extract  from  the 
rate-book  as  follows : — 


2^0. 

Name  of  Occupier. 

Name  of 
Owner. 

Descriptioa 
of  Property 
Rated. 

No.  of  House 
and  Name  or 
Situation  of 
Property. 

Gross 
Esti- 
mated 
Rental, 

Rate- 
able 
Value. 

Poor  Rate  at 
is.  9d.  in 
the  £. 

£ 

£ 

£    s.  d. 

1473 

London  County 

House 

Norwood 

184 

15i 

13    9  6 

Council. 

Road. 

1475 

London  County 

Black- 

Land 

Norwood 

180 

171 

14  19  3 

Council. 

burn  J.  J. 

Road. 

1483 

London  County 

Lodge 

Norwood 

12 

10 

17  6 

Council. 

Road. 

1487 

London  County 

Cottage 

Norwood 

30 

24 

2    2  0 

Council. 

Road. 

2.  The  appellants,  the  London  County  Council,  are  the 
governing  body  of  the  administrative  county  of  London,  and, 
under  divers  Acts  of  Parliament,  hold,  maintain,  and  regulate 
certain  public  parks,  recreation  grounds,  and  open  spaces. 

3.  Previously  to  the  passing  of  the  London  Council  (General 
Powers)  Act,  1890  (53  &  54  Vict.  c.  ccxliii.),  the  said  heredita- 
ments and  premises,  known  collectively  as  "  Brockwell  Park," 
were  in  private  ownership,  and  were  included  in  the  valuation 
list  for  the  time  being  in  force  in  the  parish,  and  upon  which 
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1895      the  poor-rate  mentioned  is  based,  and  were  assessed  to  the  poor- 


LoNDON     ^^te  of  the  parish. 

Coracil  ^'  appellants,  pursuant  to  the  powers  conferred  by  the 
^  Act  of  1890,  in  the  year  1891  acquired  the  hereditaments,  and 

wAEDENs,  &c.,  the  same  were  conveyed  to  them  by  deed  dated  March  26,  1891. 
OF  Lambeth.  From  the  time  the  hereditaments  were  acquired  by  the 
appellants  the  appellants  have  been  rated  and  assessed  for  the 
hereditaments  to  the  poor-rates  of  the  parish,  made  respectively 
April  11, 1891,  September  26, 1891,  April  9, 1892,  September  29, 
1892,  April  8,  1893,  and  October  7,  1893  ;  but  payment  of  the 
rates  for  the  hereditaments  was  not  demanded  in  respect  of  the 
poor-rates  made  on  April  11,  1891,  September  26,  1891,  April  9, 
1892,  September  29,  1892,  and  April  8,  1893.  The  house  and 
land  were  from  March  26,  1891,  until  June  6,  1892,  unoccupied 
and  unused. 

6.  Sects.  4  and  5  of  the  London  Council  (General  Powers) 
Act,  1890  (53  &  54  Vict.  c.  ccxliii,),  are  as  follows : — 

Sect.  4 :  "  The  council  may  purchase  and  take  by  agreement 
certain  lands,  in  the  parish  of  Lambeth,  in  the  county  of  London, 
known  as  Brock  well  Park,  .  .  .  and,  when  the  council  shall 
have  acquired  the  same,  they  shall  hold  the  same,  and  every 
part  thereof,  as  a  park,  and  shall  lay  out,  maintain,  and  preserve 
the  same,  and  every  part  thereof,  as  a  park,  for  the  perpetual 
use  thereof  by  the  public  for  exercise  and  recreation,  and  may 
from  time  to  time  exercise  all  necessary  powers  for  the  main- 
tenance and  preservation  of  the  same  as  a  park.  Provided  that 
the  council  may,  if  they  think  fit,  enclose  the  said  lands,  or  any 
part  thereof,  with  a  view  to  the  better  or  more  effectual  preser- 
vation thereof  for  public  use;  and  retain,  or  remove,  alter, 
enlarge,  or  adapt,  any  buildings  thereon,  for  any  purpose  which 
they  may  think  conducive  to  the  public  benefit." 

Sect.  5  :  "  The  council  may  erect  and  maintain  in  the  said 
park  huts  and  lodges  for  the  accommodation  of  keepers,  con- 
stables, and  other  persons  employed  by  the  council  in  connection 
with  the  maintenance  and  management  of  the  park,  and  also 
such  other  convenient  and  ornamental  buildings  as  they  may 
think  requisite  for  refreshment-rooms,  band-stands,  conveniences, 
and  other  like  purposes." 
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7.  By  the  deed  of  March  26,  1891,  the  hereditaments  were  1895 


conveyed  to  the  appellants,  to  hold  the  same  unto  and  to  the  London 
use  of  them,  their  successors  and  assigns,  for  ever,  to  the  end  and  (SSJSl 
intent  that  the  same  might  be  used  as  and  for  a  public  park,  qjj^rch 
under  the  provisions  of  the  London  Council  (Gleneral  Powers)  wardens,  &o., 
Act,  1890,  and  they  now  hold  the  same  under  the  powers  and  ^^beth. 
subject  to  the  provisions  in  the  said  Act  contained. 

8.  Brock  well  Park  occupies  about  seventy-eight  acres,  and  is 
enclosed  on  all  sides. 

9.  The  house  numbered  1473  in  the  rate-book  (formerly  the 
mansion-house)  is  a  two-storied  building,  which  has  been  divided 
by  the  appellants  into  two  parts,  completely  separated  from  one 
another  by  partition  walls,  and  entered  by  separate  entrances, 
being  the  original  front  and  back  doors  respectively  of  the  old 
mansion-house. 

10.  Of  the  part  which  is  entered  by  the  original  front  door, 
the  ground  floor  and  basement  are  occupied,  the  same  being 
held,  for  the  year  ending  March  31,  1895,  under  a  licence  or 
agreement,  while  the  upper  floor,  consisting  of  several  good- 
sized  rooms,  is  unused.  Such  last-mentioned  rooms  might  be 
let  to  a  tenant  from  year  to  year  at  20Z.  a  year,  if  right  of  access 
at  all  times  could  be  given  to  him  consistently  with  the  pro- 
visions of  the  Act  and  the  bye-laws. 

11.  The  part  which  is  entered  by  the  original  back  door, 
consisting  of  eight  living  rooms  and  a  small  office,  is  occupied 
by  the  resident  superintendent  of  the  park  and  his  family.  Such 
resident  superintendent  is  reasonably  necessary  for  the  protection 
and  proper  management  of  the  park  for  the  purposes  of  the  Act. 
He  is  paid  by  the  appellants  a  salary,  in  fixing  which  is  taken 
into  account  the  fact  that  he  has  the  rooms  rent-free,  water  and 
gas  being  found  by  the  appellants.  Similar  accommodation  in 
the  way  of  rooms  could  not  be  found  for  him  in  the  immediate 
neighbourhood  of  the  park  at  a  less  rent  than  40Z.  a  year  as 
tenant  from  year  to  year. 

12.  The  buildings,  yard,  and  premises,  formerly  used  as  coach- 
house, stables,  and  outbuildings,  in  connection  with  the  mansion- 
house,  have  been  partly  converted  for  public  use  into  a  gym- 
nasium for  children,  conveniences  for  men  and  women,  and  a 
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1895       children's  shelter,  and  partly  into  a  cottage  for  a  constable  to 


London  live  in,  consisting  of  four  living-rooms,  a  carpenter's  shop  for 
OouNcn.  specially  employed  by  the  appellants  on  neces- 

Ohurch  ^^^^  repairs  in  the  park,  a  lock-up  store,  an  office,  a  tool-shed, 
WARDENS,  &c.,  and  a  bothy  for  the  men  to  have  their  meals  in.  The  cottage, 
OP  AMBETH.  gi^^p^  store,  shed,  and  bothy,  as  well  as  the  gymnasium,  con- 
veniences, and  shelter,  are  all  properly  used  by  the  appellants 
for  the  purpose  of  managing  the  park  under  the  Act,  and  it  is 
considered  necessary  by  the  county  council,  and  is  proper  for  the 
protection  of  the  park  and  its  contents,  that  the  constable  should 
reside  in  the  cottage.  Such  cottage  could  not  be  let,  except  at 
a  merely  nominal  rent,  to  any  one,  except  in  connection  with 
the  whole  establishment  formerly  constituting  the  mansion-house. 

13.  The  lodge  and  cottage,  numbered  1483  and  1487  in  the 
rate- book,  are  small  cottages,  the  former  containing  three  rooms, 
and  the  latter  containing  five  rooms,  and  having  a  small  yard  at 
the  back,  the  only  entrance  to  each  being  inside  the  park  gates. 
These  cottages  are  used  as  residences  for  two  constables,  who  are 
allowed  by  the  appellants  to  occupy  them  rent-free,  in  considera- 
tion of  the  extra  duty  they  undertake  of  looking  after  the  gates, 
of  which  they  have  keys,  and  protecting  the  park  at  night.  It 
is  considered  necessary  by  the  county  council,  and  is  proper  for 
the  protection  of  the  park  and  its  contents,  that  the  constables 
should  reside  in  the  cottages.  If  the  cottages  could  be  let  by 
the  county  council  unhampered  by  the  provisions  of  the  Act 
and  the  bye-laws,  they  would  fetch  rents  sufficient  to  support 
the  figures  in  the  rate-book. 

14.  All  the  land  in  the  park  numbered  1475  in  the  rate-book 
is  open  to  the  public  at  large  as  a  park  and  recreation-ground 
during  the  daytime,  but  at  night  the  gates  are  locked,  and  the 
public  are  not  admitted.  This  is  necessary  for  the  protection 
of  the  park,  and  to  prevent  its  being  turned  to  improper  uses  at 
night. 

15.  Certain  bye-laws  have  been  made,  and  are  applicable  to 
the  park,  under  s.  14  of  the  Act,  and  the  constables  are  by 
warrant  required  to  enforce  the  same  under  s.  17. 

By  No.  1  of  such  bye-laws  the  following  acts  and  things  are 
prohibited,  and  declared  to  be  offences,  namely, "  refusing  to  leave 
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any  park,  garden,  or  other  enclosed  place,  at  or  after  the  time  of  1895 


closing  the  gates  in  the  evening,  if  requested  to  do  so  by  any  London 

officer  or  police  constable,  or  wilfully  remaining  therein  after  the  counciI 

gates  are  closed  in  the  evening,  or  climbing  on  or  over  the  gates,  q^^'^^^ 

fences,  or  railings  "  ;  and  by  No.  2  penalties  are  provided  for  a  wardens,  &c., 
I        1     n  .1     T       ^  OF  Lambeth. 

breach  oi  the  bye-laws. 

16.  The  grass  in  the  park  is  kept  down  by  the  appellants,  so 
as  to  be  in  a  fit  state  for  public  use,  partly  by  mowing  and  partly 
by  grazing.  The  grazing  is  done  under  an  agreement  or  licence 
with  a  licensee,  by  which  such  licensee  is  entitled  to  the  grazing 
in  consideration  of  a  payment.  The  above  is  a  reasonable  and 
economical  course  for  the  aj^pellants  to  take  for  the  purpose  of 
carrying  out  their  duties  under  s.  4  of  the  Act. 

17.  Amongst  other  arrangements  v  reasonable  and  proper  for 
the  recreation  of  the  public,  the  appellants  have  laid  out  and 
maintain  thirty  lawn-tennis  grounds  and  thirteen  cricket  pitches 
in  the  park. 

18.  The  necessary  expenses  of  maintaining  the  park  as  a 
whole,  with  the  buildings  on  it,  for  the  purposes  of  the  Act,  far 
exceed  any  sums  of  money  which  are  or  could  be  derived  from 
licences  for  the  supply  of  refreshments,  or  for  grazing  rights,  or 
otherwise.    The  actual  expenses  exceed  2000Z.  a  year. 

19.  If  the  hereditaments  assessed  in  the  rate  had  remained  in 
the  same  state  of  use  and  occupation  in  which  they  were  prior  to 
the  passing  of  the  Act,  the  rateable  value  thereof  would  have 
been  sufficient  to  support  the  figures  set  out  in  the  rate. 

20.  The  total  purchase-money  paid  for  the  park  in  1891  was 
117,000?.,  of  which  62,000Z.  only  was  provided  by  the  appellants, 
the  balance  being  made  up  of  contributions  from  other  public 
bodies. 

21.  If  the  appellants  had  had  a  duty  to  provide  an  open  space 
for  the  public  in  the  locality,  and,  for  the  purpose  of  carrying 
out  that  duty,  had  had  the  power  and  the  wish,  instead  of 
purchasing  the  park,  to  take  it  as  lessees  or  tenants,  and  pay  a 
rent  for  the  same,  they  would  have  had  to  pay  a  rent  for  the 
same  sufficient  to  support  the  figures  in  the  rate. 

22.  The  respondents  contend  that  the  facts  as  above  stated 
shew  an  occupation  of  all  or  some  of  the  hereditaments  by  the 
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1895       appellants,  and  that  such  occupation  was,  under  the  circum- 


LoNDON  stances  above  stated,  a  beneficial  occupation,  and  that,  even  i£ 
Council  occupation  of  the  appellants  was  in  fact  not  beneficial  to 

Church  J^^  they  were  properly  rated  to  the  relief  of  the  poor  in 

WARDENS,  &c.,  sums  justifying  the  respective  rates. 

23.  The  appellants  contend  that,  under  the  circumstances, 
they  are  not  rateable  at  all  for  any  portion  of  the  property,  or 
that,  if  rateable,  the  rateable  value  is  nil. 

The  questions  for  the  opinion  of  the  Court  are — 

(1.)  Whether  the  appellants  are  rateable  in  respect  of  all  or 
any,  and,  if  any,  which  portion  of  the  hereditaments. 

(2.)  If  the  appellants  are  rateable,  whether  they  are  rateable 
at  a  nominal  amount  only  in  respect  of  all,  or  any,  and,  if  any, 
what  portion  of  the  hereditaments. 

If  the  Court  should  be  of  opinion  that  the  appellants  are  rate- 
able for  the  whole  of  the  hereditaments  upon  the  same  basis  as  their 
predecessors,  the  late  occupiers  thereof,  then  the  rate  is  to  stand. 

If  the  Court  should  be  of  opinion  that  the  appellants  are 
rateable  for  the  whole  of  the  hereditaments  upon  the  basis  that 
the  rateable  value  depends  on  what  they  would  have  to  pay  by 
way  of  rent,  if  they  had  rented  the  hereditaments  instead  of 
purchasing  them,  then  also  the  rate  is  to  stand. 

If  the  Court  should  be  of  opinion  that  the  last  preceding 
supposition  is  incorrect,  but  that  nevertheless  the  appellants  are 
rateable  for  the  hereditaments,  taken  separately,  on  the  basis  of 
there  being,  notwithstanding  the  Act  of  Parliament,  a  beneficial 
occupation  of,  (a)  the  hereditaments  formerly  comprised  in  the 
old  mansion-house,  numbered  1473,  (b)  the  land  numbered 
1475,  (c)  the  lodge  numbered  1483,  or  (d)  the  cottage  numbered 
1487,  then  the  rate  is,  for  the  purposes  only  of  this  case,  to  be 
amended,  by  changing  the  rateable  value  of  (a)  from  154Z.  to 
77Z.,  of  (b)  from  171Z.  to  85Z.,  of  (c)  from  101  to  5Z.,  of  (d)  from 
24Z.  to  121,  respectively,  with  corresponding  reductions  in  each 
case  of  the  gross  estimated  rentals. 

If  the  Court  shall  be  of  opinion  that  all  the  hereditaments, 
or  any  portion  or  portions  thereof,  are,  either  not  rateable,  or 
rateable  at  nil,  then  the  rate  is  to  be  quashed,  or  quashed  pro 
tanto,  as  the  case  may  be. 
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If  the  Court  should  be  of  opinion  that  none  of  the  above  1895 


contentions  or  bases  are  right,  the  rate  is  to  be  amended  in  London 
accordance  with  the  judgment  of  the  Court,  whatever  it  may  be.  oouncil 

V. 

OhUROH" 

June  13  ;  July  29.  Bosanquet,  Q.C.  {Avory  with  him),  for  the  wAKDENf,  &c., 
appellants.  On  the  facts  stated  in  the  case  there  is  no  beneficial  Lambeth. 
occupation  of  these  premises,  or  of  any  part  of  them,  and  there- 
fore no  rateable  value,  and  the  appellants,  the  county  council, 
are  not  liable  to  be  rated.  The  county  council  cannot  let,  or 
dispose  of,  any  part  of  the  land,  for  s.  9  of  the  London  Council 
(General  Powers)  Act,  1890  (53  &  54  Yict.  c.  ccxliii.),  which 
gives  power  to  let  certain  other  premises,  does  not  apply  to  this 
land.  The  existence  of  bye-law  No.  1,  set  out  in  paragraph  15 
of  the  case,  by  which  the  public  are  excluded  from  the  park  at 
night,  and  which  is  expressly  found,  in  paragraph  14,  to  be 
necessary  for  the  protection  of  the  park,  makes  it  impossible  to 
let  the  house.  The  decision  in  Hare  v.  Overseers  of  Putney  (1) 
turned  on  the  fact  that  the  bridge  had  been  dedicated  to  the 
public,  and  the  Metropolitan  Board  of  Works  could  make 
nothing  out  of  it,  but  were  burdened  with  the  obligation  to  keep 
it  up.  So  here  the  park  is  dedicated  to  the  public,  and  the  only 
occupation  of  the  county  council  is  a  burdensome  occupation,  for 
the  case  finds  (in  paragraph  18)  that  the  expenses  far  exceed  the 
receipts.  The  other  decisions  are  also  in  favour  of  the  view  that 
the  county  council  are  not  liable  to  any  rate  in  respect  of  such 
an  occupation :  Beg.  v.  School  Board  for  London  (2) ;  London 
County  Council  v.  Churchwardens,  dc,  of  Erith  (3)  ;  Buhe  of 
Buccleuch  v.  Metropolitan  Board  of  Worlds  (4) ;  Mersey  Bocks  v. 
Cameron,  Jones  v.  Mersey  Bocks  (5)  ;  West  Bromwich  School  Board 
V.  Overseers  of  West  Bromwich  (6)  ;  Corporation  of  Lincoln  v. 
Overseers  of  Holmes  Common  (7) ;  Overseers  of  Putney  v.  London 
and  South  Western  By.  Co.  (8) 

Lawson  Walton,  Q.C.  (Lewis  Coward  with  him),  for  the 
respondents.    The  decisions  shew  that  a  public  body,  occupying 

(1)  7  Q.  B.  D.  223.  (5)  11  H.  L.  C.  443. 

(2)  17  Q.  B.  D.  738.  (6)  13  Q.  B.  D.  929. 

(3)  [1893]  A.  C.  562.  (7)  L.  E.  2  Q.  B.  482. 

(4)  L.  K.  5  H.  L.  418.  (8)  [1891]  1  Q.  B.  182,  440. 
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1895  under  such  circumstances  as  the  present,  are  to  be  treated  as  the 
London    hypothetical  tenant  for  the  purpose  of  assessment,  and  are  liable 


August  8.  The  written  judgment  of  the  Court  (Pollock  B. 
and  Wright  J.)  was  delivered  by 

Weight  J.  There  are  no  absolute  exemptions  from  rate- 
ability,  except  (1.)  express  statutory  exemptions,  and  (2.)  the 
exemption  incident  to  the  appropriation  of  the  land  to  purposes 
of  public  government.  With  these  exceptions,  all  land  is 
rateable,  if  its  occupation  is  or  can  be  beneficial,  even  though  its 
purpose  is  merely  fiduciary :  see  Jones  v.  Mersey  Docks.  (1) 

The  value  may,  indeed,  be  nothing  or  nominal  after  payment 
of  expenses,  and  even  where  there  might,  in  fact,  be  some  value 
the  statutory  test — namely,  what  it  is  worth  to  let  by  the  year — 
may  sometimes  preclude  assessment.  Formerly,  also,  it  used  to 
be  held  that  there  w^as  no  beneficial  occupation  in  the  case  of 
lands  either  so  used  for  local  public  purposes  or  so  appropriated 
by  statute  that  the  hypothetical  tenant  taking  it  from  the  local 
authority  could  not  hope  to  make  any  profit  out  of  the  land  in 
the  actual  circumstances,  and  consequently  (as  was  thought) 
there  could  not  be  found  any  tenant  who  would  give  any  rent  at 
all.  So  long  as  this  view  prevailed,  many  lands  and  works,  the 
actual  occupation  of  which  was  obviously  beneficial  and  valuable, 
though  not  productive  of  direct  pecuniary  profit,  escaped  assess- 
ment. But  it  is  now  established  by  the  London  School  Board 
Case  (2),  the  Burton  Case  (3),  and  finally  the  Eritli  Case  (4),  that 
the  local  authority  itself  must  in  general  be  taken  into  account, 
as  a  possible  tenant,  to  whom  the  occupation  may  be  beneficial, 
even  if  not  profitable,  and  who  may  satisfy  the  statutory  test, 
because  it  might  be  worth  while  to  pay  a  rent  for  what  is  neces- 
sary or  beneficial  to  have,  without  reference  to  pecuniary  profit 

(1)  11  H.  L.  C.  443,  502,  per  Lord  Trent  v.  Assessment  Committee  of 
Westbury.  Burton-upon- Trent,  24  Q.  B.  D.  197. 

(2)  Reg.Y.  School  Board  for  London,  (4)  London  County  Council  v. 
17  Q.  B.  D.  738.  Churchwardens,  &c.,  of  Erith,  [1893] 

(3)  Mayor,  &c.,   of  Burton-upon-  A.  C.  562. 


County 
Council 


to  be  rated. 


Chuech- 
wabdens,  &c., 
OF  Lambeth. 


Cur.  adv.  vult. 
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or  loss  from  the  occupation  of  the  particular  land,  and  the  1895 


possession  of  which  avoids  the  necessity  or  occasion  for  expen-  London 

diture  for  the  provision  of  other  and  perhaps  more  costly  works,  qouncil 

In  such  cases  an  upper  limit  of  the  beneficial  value  to  the  local    ^  ^• 

.  .      .  .  Chuech- 

authority  is  necessarily  the  cost  or  rent  at  which  it  could  provide  wardens,  &c., 

or  obtain  a  lease  of  similar  works  or  lands.    That  cost  or  rent  is  Lambeth. 

not  the  absolute  measure — one  reason  being  that  such  a  rent  ^^"s^^^^- 

might  more  than  represent  the  cost  of  purchasing  or  constructing 

new  works,  or  the  cost  might  more  than  represent  the  rent — 

nor  probably  in  practice  would  the  assessment  very  closely 

approximate  to  either  limit ;  but  either  may  be  an  important 

element  in  the  valuation. 

There  are,  indeed,  some  cases  in  which  even  the  application  of 
this  doctrine  will  not  result  in  any  assessable  value.  Such  would 
be  the  case  of  a  bridge  which  has  become  dedicated  to  the  public 
free  of  toll.  In  such  a  case  a  local  authority,  owning  and 
occupying  the  bridge,  may  have  no  beneficial  occupation  at  all 
qua  occupier.  The  only  benefit  which  any  one  derives,  or  can 
derive,  is  not  a  benefit  from  the  occupation,  but  a  benefit  as  a 
member  of  the  general  public  from  the  dedication,  and  the  local 
authority,  considered  as  a  possible  tenant,  could  not  find  it 
advantageous  to  give  any  rent  in  order  to  occupy  the  bridge, 
and  would  not  be  assessable. 

But  such  cases  are  probably  rare,  and  in  most  cases  of  local 
public  works  a  benefit  is  derived  from  the  occupation  and  is 
assessable. 

The  only  respect  in  which  the  present  case  differs  from  the 
School  Board  Case  (1)  or  the  Burton  Case  (2)  seems  to  be  that  in 
those  cases  the  authority  was  under  an  obligation  to  provide  the 
same  or  similar  accommodation  or  work,  and  therefore  must 
almost  necessarily  find  it  worth  while  to  pay  something  for  the 
existing  accommodation  or  work  rather  than  provide  a  substitute, 
whereas  in  the  present  case  the  county  council  are  not  bound 
to  provide  parks.  It  seems,  however,  to  be  obvious  that  even  so 
the  occupation  of  the  park  may  be  beneficial,  although  not  so 

(1)  Beg.  Y.ScJwol  Board/or  Londouj     Trent  v.   Assessment   Committee  of 
17  Q.  B.  D.  738.  Burton-upon- Trent,  24  Q.  B.  D.  197. 

(2)  Mayor,  c&c,  of  Burton-upon- 
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Wright  J. 


1895  necessarily  beneficial  as  it  would  be  if  some  park  were  obligatory. 

London  The  park  is  provided,  and  is  presumably  valuable,  for  purposes 

Cotncil  health  and  recreation,  to  the  inhabitants  of  the  locality,  for 

IChuech-  ^^^^          representatives,  the  county  council,  with  the  assent 

wAEDENs,  &c.,  of  parliament,  have  thought  proper  to  provide  it,  and  almost 
OP  Lambeth.       ^  •  i  .   ,  i  .  ,  i 

certainly  there  must  be  some  rent  which  the  county  council 

would  be  willing  to  give  rather  than  forego  this  park  or  provide 

another.    The  result,  therefore,  is  the  same  as  if  they  were  bound 

to  provide  one,  except  that  it  is  or  may  be  less  easy  to  determine 

what  rent  they  would  be  willing  or  would  find  it  worth  their 

while  to  give. 

The  appeal  therefore  fails  in  substance,  and  it  remains  only  to 
determine  what  is  the  proper  basis  of  assessment.  We  think 
that  none  of  the  suggestions  contained  in  the  23rd  paragraph  of 
the  case  can  be  regarded  as  absolutely  correct,  and  we  can  only 
remit  the  case  to  find  what  is  the  beneficial  value,  subject  to  the 
following  limitations : — 

No  regard  ought  to  be  had  to  the  former  valuations  or  assess- 
ments made  before  the  park  existed  as  such.  The  actual  cost  of 
acquiring  the  site  and  laying  out  this  or  a  similar  park,  or  the 
interest  on  such  cost,  appear  not  to  be  relevant,  unless  in  so  far 
as  they  may  tend  to  shew  that  the  council  might  be  willing  to 
pay  a  rent  representing  that  cost,  or,  at  any  rate,  a  substantial 
rent,  rather  than  have  no  park.  The  rent  which  they  would 
have  to  pay  for  such  a  park  is  no  criterion,  because  for  many 
reasons  that  rent  may  be  more  than  the  possible  or  actual 
beneficial  value.  The  valuation  ought  not,  however,  in  any  case 
to  exceed  such  rent. 

Lastly,  we  think  that  the  different  parts  of  the  property  ought 
not  to  be  separately  assessed.  They  are  occupied  as  a  whole  for 
one  purpose,  and  could  not  be  separately  let  without  interfering 
with  that  purpose. 


Solicitor  for  appellants  :  W,  A.  Blaxland. 
Solicitor  for  respondents :  William  Honey, 


Case  remitted. 


P.  B.  H. 
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In  re  FOLLOWS. 
Ex  parte  FOLLOWS. 


Aug.  5. 


1895 


Bankruptcy — Act  of  Bankruptcy — Bankruptcy  Notice — Interpleader — Creditor 
not  entitled  to  issue  Execution — Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  4,  sub-s.  1  ((7). 

Where  goods  taken  in  execution  under  a  judgment  have  been  claimed 
"by  a  third  party  before  the  sheriff  has  made  a  return,  and  an  interpleader 
summons  has  been  taken  out,  and  is  pending,  the  judgment  creditor  is  not 
in  a  position  to  issue  execution  for  the  amount  of  the  judgment  debt,  and 
therefore  is  not  entitled  to  serve  a  bankruptcy  notice  on  the  judgment 
debtor. 

Appeal  by  the  debtor  from  a  receiving  order  made  in  the 
<iounty  court  at  Birmingham. 

The  act  of  bankruptcy  alleged  was  failure  to  comply  with  the 
requirements  of  a  bankruptcy  notice. 

The  material  facts  and  dates  were  as  follows : — 

On  March  23  judgment  was  obtained  against  the  debtor  for 
the  sum  of  89Z.  10s.  4zd.  On  March  27  a  writ  of  fieri  facias  was 
placed  in  the  hands  of  the  sheriff,  who  some  days  later  levied 
and  sold.  The  amount  realized  at  the  sale  was  42Z.  2s.  3cZ.  gross, 
and  29?.  6s.  ^d,  net.  On  April  22  a  bankruptcy  notice  was 
issued.  A  claim  having  been  made  to  the  goods  by  a  third 
party,  an  interpleader  summons  was  taken  out  on  April  27.  On 
April  29  the  bankruptcy  notice  was  served  on  the  debtor.  On 
April  SO  an  interpleader  order  was  made.  On  June  19  judgment 
was  given  in  the  county  court  in  favour  of  the  judgment  creditor 
in  the  interpleader  proceedings,  and  an  appeal  from  that  judg- 
ment to  the  Queen's  Bench  Division  was  pending  at  the  time  of 
the  hearing  of  the  present  appeal.  Ko  return  had  been  made  to 
the  writ  of  fieri  facias. 

The  material  parts  of  the  clause  in  the  Bankruptcy  Act,  1883 
(46  &  47  Yict.  c.  52),  s.  4,  sub-s.  1  {g),  on  which  the  decision 
turned,  are  set  out  in  the  judgment  of  Yaughan  Williams  J, 

Hanselly  for  the  debtor,  in  support  of  the  appeal.  The  receiving 
order  was  wrongly  made,  for  at  the  date  of  the  service  of  the 
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1895      bankruptcy  notice  no  act  of  bankruptcy  bad  been  committed  by 
In  re      tbe  debtor,  inasmuch  as  the  judgment  creditor  was  not  then  in 
Follows.    ^  position  to  issue  execution  for  the  amount  of  the  debt,  and 

Mx  parte  -it 

Follows,  was  not  entitled  to  serve  a  bankruptcy  notice  on  the  debtor : 
Ex  parte  Ford,  In  re  Ford  (1)  ;  Lire  Phillips,  Ex  parte  Phillips.  (2) 
The  interpleader  summons  operated  as  a  stay  of  execution,  within 
the  meaning  of  s.  4,  sub-s.  1  (g),  No  return  having  been  made 
to  the  writ  of  fieri  facias,  the  creditor  was  not  entitled  to  issue  a 
second  execution.  In  Chapman  v.  Bowlhy  (3)  Parke  B.  said : 
"  The  law  on  this  subject  is  clear.  If  a  writ  of  fieri  facias  issues, 
under  which  anything  is  levied,  that  writ  must  be  returned,  and 
any  subsequent  process  must  issue  for  the  whole  sum  due,  minus 
the  amount  that  has  been  so  recovered,  and  must  recite  the  first 
writ."  (4)  All  the  decisions  shew  that  this  is  the  correct  view 
of  the  law.  In  In  re  Phillips,  Ex  parte  Phillips  (2),  Cave  J.  said : 
"  It  would,  in  my  opinion,  be  very  unjust  that  a  creditor  could 
issue  a  fi.  fa.,  and,  at  the  same  time,  a  bankruptcy  notice,  on 
failure  to  comply  with  the  terms  of  which  the  debtor  commits 
an  act  of  bankruptcy.  It  has  been  said  that  the  goods  seized 
may  turn  out  not  to  be  the  goods  of  the  debtor,  and  no  wrong 
may,  therefore,  be  done  to  him.  That  may  be  so.  But  until 
the  creditor  directs  the  sheriff  to  withdraw,  or  the  claim  is 
decided  against  him,  and  so  long  as  he  insists  on  his  execution, 
he  still  has  it,  and  is  estopped  from  saying  that  he  has  not."  (5) 
Moreover  the  bankruptcy  notice,  having  been  issued  after  the 
sale  under  the  execution,  was  wrong  in  claiming  too  much. 
Credit  should  have  been  given  for  the  amount  realized.  This  is 
not  a  mere  formal  defect,  and  could  not  be  amended. 

Muir  Mackenzie,  for  the  respondent.  There  is  nothing  in 
what  has  taken  place  which  can  amount  to  a  stay  of  execution, 
within  the  meaning  of  the  Act.  The  execution  creditor,  there- 
fore, was  entitled  to  serve  the  bankruptcy  notice  on  the  debtor, 
and  the  receiving  order  was  rightly  made. 

[The  following  authorities  were  also  referred  to  in  the  course 
of  the  argument :  Morland  v.  Pellatt  (6) ;  In  re  Bates,  Ex  parte 


(1)  18  Q.  B.  D.  369. 

(2)  5  Morrell,  40. 

(3)  8  M.  &  W.  249. 


(4)  8  M.  &  W.  at  p.  251. 

(5)  5  Morrell,  at  p.  43. 

(6)  8  B.  &  C.  722. 
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Lindsey  (1) ;  In  re  Child,  Ex  par^e  Child  (2) ;  In  re  Miller,  Ex  1895 


[Vaughan  Williams  J.  referred  to  In  re  Connan,  Ex  parte 


Hansell  was  not  heard  in  reply. 

Yaughan  Williams  J.  One  ground  which  was  relied  on  in 
support  of  this  appeal  was,  that  no  act  of  bankruptcy  had  been 
committed.  The  act  of  bankruptcy  alleged  was  non-compliance 
with  a  bankruptcy  notice,  which  had  been  served  on  the  appel- 
lant under  the  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  4, 
sub-s.  1  (g).  By  the  terms  of  that  section,  "  A  debtor  commits 
an  act  of  bankruptcy  ...  (^7)  If  a  creditor  has  obtained  a  final 
judgment  against  him  for  any  amount,  and  execution  thereon  not 
having  been  stayed,  has  served  on  him  ...  a  bankruptcy  notice 
under  this  Act,  requiring  him  to  pay  the  judgment  debt  in 
accordance  with  the  terms  of  the  judgment,  or  to  secure  or  com- 
pound for  it  to  the  satisfaction  of  the  creditor  or  the  Court,  and 
he  does  not,  within  seven  days  after  service  of  the  notice,  .  .  . 
either  comply  with  the  requirements  of  the  notice,  or  satisfy  the 
Court  that  he  has  a  counter-claim,  set-off,  or  cross  demand,  which 
equals  or  exceeds  the  amount  of  the  judgment  debt,  and  which 
he  could  not  set  up  in  the  action  in  which  the  judgment  was 
obtained."  The  facts,  so  far  as  material,  are  as  follows.  A 
judgment  having  been  obtained  by  the  petitioning  creditor 
against  the  appellant  for  89Z.  10s.  4cZ.  in  respect  of  rent,  a  writ  of 
fieri  facias  was  placed  in  the  hands  of  the  sheriff,  who  effected  a 
levy,  which  was  followed  by  a  sale.  A  claim  was  made  to  the 
goods  by  a  third  party.  The  exact  date  of  this  claim  is  left 
uncertain,  but  I  think  the  reasonable  inference  is  that  the 
reason  why  the  sheriff  did  not  immediately  make  a  return,  and 
pay  over  the  money  to  the  execution  creditor,  was  because  this 
claim  had  been  made.  On  April  22  a  bankruptcy  notice  was 
issued  against  the  appellant ;  on  April  27  an  interpleader  sum- 
mons was  taken  out;  on  April  29  the  bankruptcy  notice  was 
served ;  on  April  30  an  interpleader  order  was  made.    It  follows 

(1)  4  Morrell,  192.  (3)  10  Morrell,  183. 


2mrte  Miller.  (3)] 


In  re 
Follows. 


Eyds.  (4)] 


Ex  parte 
Follows. 


(2)  ri892]  2  Q.  B.  77. 


(4)  20  Q.  B.  D.  690. 
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from  the  dates  that,  on  April  22,  the  date  of  the  issue  of  the 
bankruptcy  notice,  the  fieri  facias  had  been  placed  in  the  hands 
of  the  sheriff,  and  the  levy  had  been  made,  but  there  had  been 
no  return.  The  date  of  the  service  of  the  bankruptcy  notice  was 
April  29,  which  was  after  the  issuing  of  the  interpleader  summons. 
It  follows  that  at  the  date  of  the  issuing  of  the  bankruptcy 
notice,  and  at  the  date  of  the  service  of  the  bankruptcy  notice, 
the  execution  creditor  was  not  in  a  position  to  issue  execution 
for  89Z.  10s.  4.d.f  the  whole  amount  of  the  judgment  debt.  The 
old  rule  at  common  law  was  that  a  second  writ  of  fieri  facias 
could  only  issue  if  the  return  to  the  first  writ  of  fieri  facias  had 
already  been  made.  At  the  date  of  the  service  of  the  bankruptcy 
notice  in  the  present  case,  the  execution  creditor  was  also  unable 
to  issue  execution  for  the  whole  amount  of  the  judgment  debt, 
for  the  same  reason  which  would  have  prevented  him  from  doing 
so  at  the  date  of  the  issue  of  the  bankruptcy  notice — that  is, 
because  there  had  been  no  return,  and  also  because,  at  the  date 
of  the  service,  there  was  an  interpleader  summons  pending.  In 
my  opinion,  the  fact  that  the  interpleader  summons  had  been 
issued  brings  the  case  within  the  decisions  in  Ex  parte  Ford, 
In  re  Ford  (1),  and  In  re  Phillips,  Ex  parte  Phillips.  (2)  If  this 
view  is  correct,  the  bankruptcy  notice  in  the  present  case,  which 
gives  the  judgment  debtor  notice  to  pay  the  whole  amount  of  the 
judgment  debt,  is  for  that  reason  bad.  I  do  not  rely  on  any 
right  to  a  stay  of  execution,  but  on  the  plain  intention  of  the 
Act  of  Parliament,  that  a  bankruptcy  notice  shall  only  demand 
payment  of  that  which  the  judgment  creditor  can  enforce  pay- 
ment of.  If  the  amount  of  the  debt  had  been  paid,  the  judgment 
creditor  would  have  ceased  to  have  a  right  to  issue  execution. 
In  the  present  case  it  is  sufficient  to  say  that,  at  the  date  of  the 
issue  of  the  bankruptcy  notice,  and  at  the  date  of  its  service,  the 
judgment  creditor  had  no  right  to  issue  execution  for  anything 
but  the  balance  of  the  judgment  debt  which  remained  due.  A 
question  might  be  raised  as  to  the  right  of  amendment.  As  to 
this,  I  think  that,  if  the  view  expressed  by  Mathew  J.  in  In  re 
Bates,  Ex  parte  Lindsey  (3),  is  to  be  adopted,  there  would  be  a 

(1)  18  Q.  B.  D.  369.  (2)  5  Morrell,  40. 

(3)  4  Morrell,  192. 
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strong  case  for  an  amendment.    But  this  question  does  not  now  1895 
arise,  because  Mr.  Muir  Mackenzie  declined  to  ask  for  an  amend-  re 
ment  of  the  bankruptcy  notice.    The  question  therefore  is,  can  a  ^^^^^ws. 
bankruptcy  notice  issue  for  a  sum  of  money  for  which  execution  Follows. 
cannot  issue  ?    I  will  not  go  through  all  the  cases  in  which  this  vaughan 
question  has  been  raised,  but  it  is  enough  to  say  that  it  has  ^^'^^^^""^ 
been  decided  that  it  cannot.    The  only  question  remaining  is, 
could  execution  have  issued  in  the  present  case  for  the  whole 
amount  of  the  judgment  debt  ?    It  is  clear  that  it  could  not,  for 
the  execution  creditor  would  have  been  bound  to  deduct  the  sum 
of  29Z.  6s.  9d.,  at  least,  from  the  full  amount. 

For  these  reasons  I  am  of  opinion  that  the  bankruptcy  notice 
was  wrongly  issued,  and  the  receiving  order  must  be  set  aside. 

Wright  J.  I  am  of  the  same  opinion.  I  give  no  opinion 
on  the  question  whether  a  bankruptcy  notice  can  issue  where 
execution  has  been  levied,  but  has  not  been  perfected  by  a 
return. 

Appeal  allowed. 
Leave  to  appeal  granted. 

Solicitor  for  appellant :  Ralph  Raphael,  for  Blackham  &  Taylor, 
Birmingham, 

Solicitor  for  respondent :  R.  White,  for  W.  S.  Tunhridge, 
Redditch, 

P.  B.  H. 
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1895      ATTOKNEY-GENERAL  v,  LOED  SUDELEY  and  Others. 

May  22 ; 

^'  Bevenue — Probate  Duty — Foreign  Mortgage, 

A  husband  died  domiciled  in  England.  By  Ms  will,  after  bequeathing 
various  specific  legacies,  he  devised  and  bequeathed  one-fourth  of  the 
residue  of  his  real  and  personal  estate  to  his  wife.  His  will  was  proved 
in  England  ;  and  while  his  estate  was  being  administered  there,  and  before 
the  amount  of  the  clear  residue  had  been  ascertained,  the  wife  died.  The 
husband's  estate  included  money  invested  on  mortgages  of  real  property  in 
New  Zealand.  These  mortgages  remained  unrealized  at  the  date  of  his 
wife's  death,  and  no  part  of  them  had  been  appropriated  to  any  particular 
shares  of  the  ultimate  residue.  The  executors  of  the  wife,  in  their  affidavit 
made  for  the  purpose  of  obtaining  probate  of  her  will,  did  not  include  her 
fourth  share  of  the  said  mortgage  securities,  and  refused  to  do  so,  claiming 
that  it  was  not  liable  to  probate  duty  in  this  country  : — 

Held,  that  the  wife's  share  of  the  mortgage  securities  was  a  foreign 
asset,  and  was  rightly  excluded  from  the  affidavit. 

Infoemation  by  the  Attorney- General  against  the  executors 
of  Frances  Louisa  ToUemache,  deceased,  claiming  that  a  sum  of 
111,850Z.  15s.  Id.,  part  of  the  personal  estate  of  the  said  F.  L. 
Tollemache,  was  liable  to  probate  duty.  Algernon  Gray  ToUe- 
mache by  his  will,  after  bequeathing  various  specific  legacies, 
devised  and  bequeathed  the  residue  of  his  real  and  personal  estate 
to  trustees  to  pay  the  income  thereof  to  his  wife  Frances  Louisa 
Tollemache  for  her  life ;  and  by  a  codicil  he  gave  one-fourth  of 
the  entire  residue  to  his  said  wife  absolutely.  A.  G.  Tollemache 
died  on  January  16,  1892,  domiciled  in  England,  and  his  will 
was  duly  proved  in  England.  At  the  time  of  his  death  he  was 
possessed  of  personal  estate  exceeding  in  value  1,250,000Z., 
including  large  sums  invested  on  mortgages  of  real  estate  in 
New  Zealand.  While  the  estate  under  his  will  was  in  course  of 
being  administered,  and  before  the  amount  of  the  clear  residue 
had  been  ascertained,  his  wife,  F.  L.  Tollemache,  died  on  April  15, 
1893,  having  by  her  will  appointed  the  defendants  her  executors, 
who  duly  proved  her  will  in  England.  At  the  date  of  her  death 
the  said  New  Zealand  mortgage  securities  remained  unrealized, 
and  no  portion  of  them  had  been  appropriated  to  any  particular 
shares  of  the  ultimate  residue.    In  the  affidavit  made  for  the 
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purpose  of  obtainiDg  probate  of  her  will,  the  defendants  included  1895 
her  fourth  share  of  the  personal  estate  of  her  deceased  husband 
exclusive  of  the  New  Zealand  mortgages;  but  they  did  not 
include,  and  claimed  to  exclude,  in  computing  the  value  of  such 
fourth  share,  the  whole  of  such  mortgage  securities.  The  esti- 
mated net  value  of  such  mortgage  securities  at  the  time  of  her 
death  was  447,4037.  2s.  5d.,  her  fourth  share  of  which  was 
111,850Z.  15s.  7d.  The  Crown  claimed  that  this  sum  ought  to 
be  included  as  part  of  the  estate  of  F.  L.  Tollemache  liable  to 
probate  duty. 


Sir  B.  T.  Eeid,  A.-G.,  and  Vaughan  HawJdns,  for  the  Crown. 
It  is  conceded  that  the  executors  of  A.  G-.  Tollemache,  the 
husband,  were  entitled  to  exclude  the  New  Zealand  mortgages 
from  their  probate  duty  account ;  but  the  executors  of  the  wife 
are  in  a  different  position.  They  have  no  title  to  the  mortgages 
themselves  or  to  any  specific  portion  of  them.  Their  only  right 
in  respect  of  them  is  a  right  as  against  the  executors  of  the 
husband  to  have  the  husband's  estate  administered.  Whether 
this  right  is  an  English  or  a  foreign  asset  depends  upon  the 
place  where  the  husband  was  domiciled,  and  where  his  will  was 
proved  and  is  being  administered,  and  not  on  the  place  where 
the  assets  in  question  were  situated.  In  In  the  Goods  of 
Ewing  (1)  a  testator  died  domiciled  in  Scotland,  leaving  per- 
sonal property,  some  of  which  was  situate  in  England.  His 
will  was,  under  the  provisions  of  21  &  22  Vict.  c.  56,  which 
enables  the  executors  of  a  person  dying  domiciled  in  Scotland 
to  include  in  the  inventory  of  his  effects  all  his  property 
wherever  situate  within  the  United  Kingdom,  proved  only  in 
Scotland,  and  while  it  was  being  administered  there  one  of  his 
legatees  died.  Sir  James  Hannen  held  that  the  claim  of  such 
legatee's  executors  was  a  Scottish  and  not  an  English  assets 
being  a  claim  against  the  testator's  executors  to  have  his  will 
duly  administered  in  Scotland.  Therefore,  in  the  present  case, 
as  A.  G.  Tollemache's  will  was  proved  and  is  being  administered 
in  England,  the  claim  of  his  wife's  executors  against  his  estate  is 
an  English  asset,  notwithstanding  that  part  of  the  estate  is 

(1)  6  P.  D.  19. 
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Situate  abroad.  Where  a  testator  is  entitled  to  a  share  of 
property  it  is  immaterial  for  the  purposes  of  taxation  that  a 
part  of  that  of  which  he  is  so  entitled  to  a  share  is  situate  abroad, 
for  a  share  is  an  entire  thing  and  taxable  as  such :  Forbes  v. 
Steven.  (1) 

Channell,  Q.C.,  and  Bremner,  for  the  defendants.  Liability  to 
probate  duty  is  limited  to  that  part  of  the  property  to  be  adminis- 
tered which  is  situate  within  the  jurisdiction  at  the  time  of  the 
testator's  death:  Williams  on  Executors,  8th  ed.  Part  I.  p.  624r; 
Attorney-General  v.  Hope,  (2)  Even  where  there  is  an  agreement 
made  by  a  testator  to  convert  foreign  property  into  English, 
such  as  India  Stock  into  English  Stock,  if  it  is  unconverted  at 
the  time  of  his  death  probate  duty  is  not  payable  on  it :  Pearse 
V.  Pearse.  (3)  But  if  so,  then,  as  the  New  Zealand  mortgages 
remained  unconverted  at  the  time  of  the  widow's  death,  probate 
duty  is  not  payable  on  her  share  of  them.  The  claim  of  her 
executors  against  the  executors  of  her  husband  is  not  an  English 
asset,  for  the  money  is  not  recoverable  in  this  country.  Any 
action  brought  by  her  executors  against  her  husband's  executors 
would  only  be  productive  of  an  account  of  the  property  ;  it  would 
not  result  in  a  recovery  of  the  property  itself.  In  order  to 
recover  the  property  itself,  the  husband's  executors  must  take 
the  necessary  proceedings  in  New  Zealand. 

Vaughan  Hawkins,  in  reply. 

Cur,  adv.  vult. 


Aug.  3.  The  judgment  of  the  Court  (Lord  Kussell  of  Kil- 
lowen  C.J.  and  Charles  J.)  was  read  by 

LoKD  Kussell  of  Killowen  C.J.  This  information  sought 
to  charge  the  executors  of  Frances  Louisa  Tollemache  with 
duty  upon  certain  property  in  New  Zealand,  which  had  been 
bequeathed  to  her  as  part  of  the  residuary  estate  of  Algernon 
Gray  Tollemache,  her  husband.  He  died  on  January  16,  1892, 
domiciled  in  England,  and  at  the  time  of  his  death  he  possessed 
a  large  personal  estate,  including  sums  amounting  to  upwards  of 
400,000Z.  invested  on  mortgages  of  real  estate  in  New  Zealand. 

(1)  L.  E.  10  Eq.  178.  (2)  2  CI.  &  F.  84. 

(3)  9  Sim.  430. 
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By  his  will,  dated  January  31,  1874,  after  bequeathing  various 
specific  legacies  to  his  wife,  Frances  Louisa  Tollemache,  and  to 
others,  he  devised  and  bequeathed  the  residue  of  his  real  and 
personal  estate  to  trustees  upon  trust  to  distribute  it  as  provided 
in.  the  will,  and  in  six  codicils  thereto  subsequently  executed ; 
and  at  the  time  of  his  death  his  wife  became  absolutely  entitled 
by  virtue  of  these  testamentary  dispositions  to  one-fourth  of  the 
residue. 

The  executors  and  trustees  of  A.  G.  Tollemache  proceeded  to 
administer  his  personal  estate,  and  paid  probate  duty  upon  it, 
excluding  therefrom  the  personal  property  in  New  Zealand. 
Before  the  residue  had  been  distributed,  and  whilst  the  estate 
was  in  course  of  being  administered,  Frances  Louisa  Tollemache 
died,  leaving  the  defendants  to  this  information  her  executors, 
and  bequeathing  to  them  her  personal  estate  upon  trust  for  sale 
and  conversion.  The  defendants  proved  her  will  in  May,  1893. 
They  included  as  part  of  her  estate  the  fourth  share  of  the 
residue  of  A.  G.  Tollemache's  estate,  exclusive  of  the  New 
Zealand  mortgages,  which  they  claimed  to  leave  entirely  out  of 
account.  The  estimated  value  of  Mrs.  Tollemache's  fourth  share 
of  the  New  Zealand  property  was  upwards  of  111,000Z.,  and  it 
was  upon  this  sum  that  the  Crown  now  sought  to  recover  duty. 
Whilst  admitting  that  the  executors  of  A.  G.  Tollemache  had 
rightly  excluded  the  New  Zealand  property  from  their  return,  it 
was  contended  that  the  share  of  Frances  Louisa  Tollemache  in 
the  whole  of  the  personal  estate  of  A.  G.  Tollemache  (including 
the  money  invested  in  New  Zealand  mortgages)  was  an  "  asset " 
of  her  estate  recoverable  by  her  executors  in  England  virtute 
officii,  and  that  they  ought  therefore  to  take  probate  of  that 
asset  here,  and  pay  duty  on  the  full  value  thereof,  notwith- 
standing that  some  of  the  assets  of  A.  G.  Tollemache  (those 
already  mentioned)  were  not  locally  situate  in  this  country. 

The  claim  of  the  Crown  was  mainly  rested  upon  the  authority 
of  the  case  In  the  Goods  of  Eiving.  (1)  There  William  Ewing 
died  possessed  of  property  of  small  value  in  England,  and 
entitled  under  the  will  of  John  Orr  Ewing  to  large  assets  in 
Scotland,  which  were  being  duly  administered  in  that  country 

(1)  6  P.  D.  19. 
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by  his  executors,  who  had  availed  themselves  of  the  provisions 
of  21  &  22  Vict.  c.  56,  which  enables  the  executors  of  a  domiciled 
Scotsman  to  include  in  the  inventory  of  his  effects  all  his  pro- 
perty wherever  situate  in  the  United  Kingdom.  The  will  of 
William  Ewing  was  proved  in  Scotland  only.  A  legatee  under 
the  will  having  applied  in  England  for  a  grant  of  administration 
of  William  Swing's  estate  in  England,  the  Court  declined  to 
accede  to  the  application  on  the  ground  that  the  grant  was 
unnecessary,  it  not  having  been  shewn  that  the  executors  were 
not  doing  their  duty.  It  will  thus  be  seen,  that  in  expressing 
the  opinion  presently  mentioned  the  President  (Sir  Jame& 
Hannen)  was  not  pronouncing  judgment  on  a  point  which  it  was 
necessary  to  decide.  He  says  :  "  The  main  ground  on  which 
this  application  has  been  based  is  that  the  claim  of  the  estate  of 
William  Ewing  on  the  estate  of  his  uncle,  John  Orr  Ewing,  is 
an  asset  of  William  Ewing's  estate  in  England  by  reason  of  some 
of  the  assets  of  the  uncle's  estate  having  been  in  England  at  the 
time  of  the  death  of  W.  Ewing,  and,  therefore,  that  the  execu- 
tors of  W.  Ewing's  will  ought  to  take  probate  in  respect  of  these 
assets  here.  It  is  not  disputed  that  the  deceased,  John  Orr 
E  wing,  was  a  domiciled  Scotchman,  and  that  his  will  was  properly 
proved  in  Scotland,  and  is  being  administered  there  in  accord- 
ance with  Scotch  law.  The  elaim  of  the  executors  of  William 
Ewing  in  respect  of  the  interest  of  their  testator  under  his 
uncle's  will  is  a  claim  on  the  executors  of  the  uncle  duly  to 
administer  his  estate  and  to  pay  the  legacy  to  William  Ewing 
out  of  the  funds  which  may  be  applicable  to  that  purpose.  It 
cannot  be  disputed  that  this  claim  or  interest  in  the  estate  of  the 
uncle  constitutes  an  asset  of  the  estate  of  the  deceased  W.  Ewing, 
because  it  is  recoverable  by  the  executors  of  W.  Ewing  virtute 
officii  ;  but  it  appears  to  me  that  it  is  an  asset  in  Scotland,  and 

not  in  England  I  am  not  aware  that  the  point  has  been 

the  subject  of  judicial  determination ;  but  all  analogies  seem  ta 
lead  to  the  conclusion  that  Scotland  is  the  local  situation  of  this 
asset  of  W.  Ewing.  Thus  the  share  of  a  deceased  partner  in  a 
partnership  asset  is  situate  where  the  business  is  carried  on 
(Hanson  on  Probate  Acts,  p.  161),  and  shares  in  a  company  are 
locally  situate  where  the  head  office  is:  Attorney-General  v. 
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Higgins.  (1)  And  the  fact  tliat  some  of  the  assets  of  John  Orr 
Ewing  were  situate  in  England  does  not  appear  to  make  any 
difference.  If  I  were  to  constitute  the  applicant  administrator 
with  the  will  annexed  of  W.  Ewing,  he  could  not  in  that  character 
take  possession  of  or  recover  the  outstanding  assets  of  the  uncle's 
estate,  he  could  not  claim  those  assets  themselves  virtute  officii ; 
his  only  remedy  would  still  be  through  and  by  means  of  his 
claim  upon  the  executors  of  the  uncle  to  have  his  estate  duly 
administered."  (2) 

Now,  applying  these  dicta  to  the  present  case,  it  was  on  the 
part  of  the  Crown  submitted  that  they  established  the  proposi- 
tion contended  for  by  the  Crown.  A.  G.  Tollemache's  executors 
were,  it  was  said,  in  the  same  position  towards  Frances  Louisa 
Tollemache's  executors  as  was  occupied  by  John  Orr  E wing's 
executors  towards  William  E wing's  executors,  and  just  as  in  In 
the  Goods  of  Ewing  (3)  William  E wing's  executors'  asset  was 
the  right  to  sue  for  his  legacy  in  Scotland ;  so  here  the  asset 
of  Frances  L.  Tollemache's  executors  was  the  right  to  sue  the 
executors  of  A.  G.  ToUemache  in  England.  With  great  respect 
for  any  dictum  of  that  very  learned  judge  (Sir  James  Hannen), 
we  cannot  accept  this  as  a  correct  statement  of  the  law.  More- 
over, that  case  differs  in  one  material  particular  from  the  present. 
In  E wing's  case  the  executors  of  William  Ewing  could  not 
only  have  sued  the  executors  of  John  Orr  Ewing  for  his  share, 
but  could  have  recovered  it  without  any  further  probate  (21  &  22 
Vict.  c.  56).  In  the  present  case,  it  is  true  that  the  executors 
of  Frances  Louisa  ToUemache  could  claim  an  account  in  an 
action  here  against  the  executors  of  A.  G.  ToUemache  ;  but  they 
could  not  recover  her  share  of  the  New  Zealand  estate  without 
recourse  being  had  on  their  behalf  by  the  executors  of  A.  G. 
ToUemache  to  the  Courts  of  New  Zealand  to  clothe  themselves 
with  the  legal  title  to  the  residuary  estate  which  it  was  their 
duty  to  distribute.  The  New  Zealand  estate  remained  a  foreign 
asset  in  the  hands  of  the  executors  of  A.  G.  ToUemache,  as 
trustees  for  the  executors  of  Frances  L.  ToUemache,  as  to  her 
share  in  it,  and  at  the  time  of  her  death  it  was  not  within  the 
jurisdiction  of  the  English  Court.    Her  executors  could  not  have 

(1)  2  H.  &  N.  339.      (2)  6  P.  D.  19,  at  pp.  22,  23,  24.      (3)  G  P.  D.  19. 
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recovered  it  here  virtute  officii ;  it  was  no  portion  of  her  estate 
in  England ;  and  the  general  rule  of  law  appears  to  us  to  h& 
applicable  by  which  the  amount  of  probate  duty  is  to  be  regu- 
lated, not  by  the  value  of  all  the  assets  which  an  executor  or 
administrator  may  ultimately  administer  by  virtue  of  the  will  or 
letters  of  administration,  but  by  the  value  of  such  part  as  is  at 
the  death  of  the  deceased  within  the  jurisdiction  of  the  Court  by 
which  the  probate  is  granted :  Williams  on  Executors,  9th  ed. 
vol.  i.  p.  542.  The  reason  of  the  rule  is  that  probate  duty  only 
attaches  on  assets  within  the  jurisdiction  of  the  Ordinary  at  the 
time  of  the  testator's  death  which  he  would  formerly  have  had 
himself  to  administer  in  case  of  intestacy;  and  which  must, 
therefore,  be  so  situated  that  he  could  have  disposed  of  them 
in  pios  usus :  Williams  on  Executors,  supra.  Thus  it  has  been 
held  that  no  probate  duty  is  payable  upon  the  produce  of  the 
sale  of  French  Eentes  standing  in  the  testator's  name  at  the 
time  of  his  death,  although  afterwards  brought  to  England  and 
received  by  the  executor :  Attorney-General  v.  Dimond.  (1)  It 
was  pointed  out  in  the  judgment  of  the  Court  of  Exchequer 
in  that  case  that  probate  could  not  have  been  granted  in  respect 
of  these  Eentes,  because  at  the  time  of  the  death  of  the  testator 
they  were  in  a  foreign  country,  and  consequently  out  of  the 
jurisdiction  of  the  Spiritual  Court;  and  the  distinction  was 
drawn  between  the  liability  to  probate  duty  and  to  legacy  duty^ 
and  it  was  pointed  out  that  it  is  not  the  administration  of  assets 
which  renders  probate  duty  payable,  but  the  local  situation 
of  the  assets  at  the  testator's  death.  In  Attorney- General  v, 
Hope  (2)  the  same  principle  was  applied  to  United  States  stocks, 
the  Lord  Chancellor  stating,  in  the  course  of  his  judgment,  that 
he  had  made  inquiries  "  of  very  learned  parties,  two  very  com- 
petent authorities,  one,  the  learned  Judge  of  the  Prerogative 
Court,  and  the  other  the  King's  Advocate,"  and  that  they  both 
confirmed  the  view  he  took  of  the  Ordinary's  office — a  view 
which  limited  the  Ordinary's  jurisdiction  to  goods  of  a  deceased 
person  within  the  diocese  at  the  time  of  the  death.  Facts  similar 
to  those  in  the  present  case,  raising  the  same  points  or  similar 
points,  must  have  been  of  frequent  occurrence  ;  and  the  absence 
(1)  1  C.  &  J.  356.  (2)  2  CI.  &  F.  84. 
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of  any  authority,  except  the  dictum  referred  to,  tells  strongly 
against  the  present  contention  of  the  Crown,  for  there  is  no 
ground  for  saying  that  duty  has  been  usually  paid  here  in  such 
circumstances  as  the  present. 

We  are,  therefore,  of  opinion  that  the  share  of  Frances  L. 
Tollemache  in  the  mortgage  securities  in  ISfew  Zealand  is  not  an 
asset  of  her  estate  in  England,  and  that  her  executors  are  not 
compellable  to  take  probate  in  respect  thereof.  They  have,  it 
may  be  observed,  already  paid  administration  duty  on  the 
estimated  value  of  the  share  in  the  colony,  where  it  is  locally 
situate.  The  mere  right  to  sue  the  executors  of  A.  G.  Tolle- 
mache in  this  country  for  an  account  and  for  payment  of  the 
share  does  not,  in  our  judgment,  alter  the  character  of  the  asset. 
It  remains  a  foreign  asset,  of  which  the  executors  could  not 
possess  themselves  without  the  intervention  of  the  Colonial 
Court. 

Our  judgment,  for  these  reasons,  is  for  the  defendants  with 
costs. 

Judgment  for  the  defendants. 
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Solicitor  for  the  Crown :  Solicitor  of  Inland  Bevemie. 
Solicitor  for  defendants :  J,  A.  Bertram, 

J.  F.  C. 
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In  re  STOGDON. 
Ex  parte  LEIGH. 


Bankrujofcy  —  Banlcruptcy  Notice  —  Address  of  Creditor — Bankruptcy  Act, 
1883  (46  &  47  Yict,  c.  52),  s.  4,  sul-s.  1  {g)— Bankruptcy  Rules,  1886, 
r.  136 ;  Appendix,  Part  L,  Form  No.  6. 

A  bankruptcy  notice  stated  the  address  of  the  creditor  who  issued  it  to 
Toe  "  White's  Club,  St.  James',  S.W."  The  creditor  did  not  reside  at  the 
club,  and  he  was  in  fact  out  of  England  during  the  whole  of  the  seven 
days  limited  by  the  notice  for  the  payment  of  the  debt.  There  was 
evidence  that,  if  the  debtor  had  gone  to  the  club,  he  would  have  been 
referred  to  the  creditor's  London  solicitor,  who  held  a  general  power  of 
attorney  for  the  creditor,  and  could  have  received  payment  of  the  debt  on 
his  behalf : — 

Seld,  that  an  address  at  which  the  creditor  could  not  be  found,  but 
could  only  be  heard  of,  so  that  the  debtor  could  not  pay  the  debt  there, 
was  not  such  an  address  as  was  required  by  the  Bankruptcy  Act  and 
Eules;  that  the  notice  was  consequently  invalid,  and  that  the  non- 
payment of  the  debt  within  the  seven  days  did  not  constitute  an  act  of 
bankruptcy. 

Appeal  by  E.  C.  Leigh,  a  creditor,  against  the  dismissal  by- 
one  of  the  Bankruptcy  Kegistrars  of  a  bankruptcy  petition 
presented  by  the  appeUant  against  J.  C.  Stogdon. 

The  act  of  bankruptcy  relied  upon  was  the  non-compliance  by 
the  debtor  with  a  bankruptcy  notice  which  the  appellant  had 
served  upon  him.  The  notice  was  in  the  form  No.  6  in  Part  L 
of  the  Appendix  to  the  Bankruptcy  Kules,  1886.  It  required 
the  debtor  within  seven  days  after  service  of  the  notice  on  him 
to  pay  "  to  K.  C.  Leigh,  of  White's  Club,  St.  James',  S.W.,  the 
sum  of  2525Z.  6s.  lOd,  claimed  by  him  as  being  the  amount  due 
on  a  final  judgment  obtained  by  him  against  you  in  the  High 
Court  of  Justice,  Queen's  Bench  Division,  dated  the  12th  of 
June,  1895,  whereon  execution  has  not  been  stayed,  &c." 

The  creditor  did  not  reside  at  the  club,  and  it  was  admitted 
that  he  was  in  fact  out  of  England  during  the  whole  of  the  seven 
days  limited  by  the  notice  for  payment  of  the  debt. 
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There  was  an  affidavit  by  the  creditor  that  he  had  given  a 
general  power  of  attorney  to  his  solicitor  to  act  for  him  during 
his  absence,  and  that  the  debtor  knew  of  this  power.  'No 
mention,  however,  was  made  of  this  power  in  the  bankruptcy 
notice.  The  creditor  also  deposed  that,  if  the  debtor  had  gone 
to  White's  Club,  he  would  have  been  referred  to  the  creditor's 
London  solicitor,  who  would  have  accepted  payment  from  the 
debtor  for  the  creditor.  There  was  no  evidence  that  the  debtor 
had  gone  to  the  club. 


C.  A. 
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Cooper  Willis,  Q.(7.,  for  the  creditor.  The  bankruptcy  notice  is 
in  the  form  prescribed  by  the  rules.  No  other  address  in  England 
could  have  been  given  by  the  creditor.  It  could  not  be  his 
duty  to  remain  at  the  club  during  the  whole  of  the  seven  days 
to  receive  payment  of  the  debt,  in  case  the  debtor  should  choose 
to  tender  it.  The  debtor  knew  that  the  creditor  was  travelling 
on  the  Continent,  and  that  he  had  given  a  general  power  of 
attorney  to  his  solicitor,  and  if  he  had  wished  to  pay  the  debt 
he  could  easily  have  done  so.  There  is  no  evidence  that  he 
went  to  the  club  to  inquire.  The  prescribed  form  of  bankruptcy 
notice  requires  the  debtor  to  pay  the  debt  to  the  creditor,  but 
it  does  not  say  where  it  is  to  be  paid.  It  is  sufficient  to  give  a 
true  address ;  it  is  not  necessary  that  it  should  be  the  address 
at  which  it  is  intended  that  payment  of  the  debt  should  be 
made.  Suppose  a  creditor  gave  the  address  at  which  he  was 
actually  residing  on  the  day  on  which  he  issued  the  bankruptcy 
notice,  and  then  the  next  day  he  removed  to  another  address ; 
could  it  be  said  that  in  such  a  case  he  had  not  given  a  proper 
address  ?  Is  the  creditor  bound  not  to  change  his  residence 
during  the  seven  days?    Lamhe  v.  Smythe.  (1) 

Herbert  Beed,  Q.C,  and  Frank  Mellor,  for  the  debtor,  were  not 
called  upon. 

LoKD  EsHER  M.E.    In  my  opinion  regard  must  be  had  to  the 
substance  and  meaning  of  the  Bankruptcy  Act  and  Eules,  and 
not  merely  to  the  words.    Unless  the  requirements  of  the  Act 
and  Rules  are  complied  with  in  substance,  they  are  not  complied 
(1)  15M.  &W.  433. 
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with  at  all.  Here  I  think  the  creditor  gave  no  address  such  as 
is  required  by  the  Act  and  the  Kules.  None  of  the  things  which 
the  debtor  is  required  by  the  bankruptcy  notice  to  do  could  be 
done  by  him  at  White's  Club,  and  therefore  his  omission  to  do 
them  did  not  constitute  an  act  of  bankruptcy.  The  Eegistrar's 
decision  was  right,  and  the  appeal  must  be  dismissed. 

Kay  L.J.  The  address  given  by  the  creditor  was  one  at 
which  he  might  be  heard  of,  but  at  which  he  was  certain  not  to 
be  found.  If  the  address  given  is  one  at  which  the  creditor 
may  be  heard  of,  but  at  which  the  debt  cannot  be  paid  to  him, 
the  provisions  of  the  Act  and  the  Kules  are,  in  my  opinion,  not 
complied  with.  The  prescribed  form  means  that  the  debtor  is 
required  to  pay  the  debt  to  the  creditor  at  an  address  at  which 
he  will  be  found.  Here  the  creditor  was  out  of  England  during 
the  whole  of  the  seven  days ;  and  I  agree  with  what  the  Master 
of  the  KoUs  said  during  the  argument,  that  under  such  circum- 
stances it  would  be  monstrous  to  make  a  man  a  bankrupt  for  the 
non-payment  of  a  debt. 

A.  L.  Smith  L.J.    I  agree. 

Ajppeal  dismissed. 
Solicitors :  Mason  &  Edwards  ;  C.  E.  Soames. 

W.  L.  C. 
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8(de  of  Goods — Possession  of  Goods  under  Agreement  with  option  to  Buy — 
Hire  and  Purchase  Agreement — Disposition  of  Goods  by  Pers  on  having 
option  to  Purchase — "  Person  having  agreed  to  buy  Goods  " —  Factors  Act, 
1889  (52  &  53  Vict.  c.  45),  s.  9. 

Appeal  of  the  plaintiff  from  the  judgment  of  a  Divisional 
Court.  (1) 

Upon  the  appeal  being  called  on,  counsel  for  the  defendant 
intimated  that  in  view  of  the  decision  of  the  House  of  Lords  in 
Helhy  v.  Matthews  (2),  which  had  been  given  since  the  decision 
of  the  Divisional  Court  in  the  present  case,  he  was  unable  to 
contest  the  right  of  the  plaintiff  to  succeed  in  this  appeal. 

Groser,  for  the  plaintiff. 

Arthur  Hughes  (Jelf,  Q.C.,  and  Herhert  Smith,  with  him),  for 
the  defendant. 


Appeal  allowed. 


Solicitor  for  plaintiff:  JT.  E,  Tudor. 
Solicitors  for  defendant :  Proud/oof  &  Chaplin. 


(1)  [1895]  1  Q.  B.  653. 


(2)  [1895]  A.  C.  471. 


W.  J.  B. 


Vol.  II.  1895. 
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A.  [IN  THE  COURT  OP  APPEAL.] 

1895 

Aug.  9.  THE  BEITISH  INSULATED  WIKE  COMPANY, 

LIMITED  V.  PEESCOT  UKBAN  DISTKICT  COUNCIL. 

Local  Government — Local  Authority —  Contract —  Validity — S;pecifying  Penalty 
—PuUic  Health  Act,  1875  (38  &  39  Vict.  c.  55),  s.  174,  suhs.  2. 

An  appeal  was  presented  against  the  decision  of  the  Divisional 
Court.  (1) 

Upon  the  hearing  of  the  appeal  it  was  stated  that  the  Local 
•Government  Board  would  sanction  the  payment  of  the  arrears 
due  under  the  contract  which  the  Divisional  Court  had  held  to 
be  invalid,  and  that  it  had  been  arranged  that  a  new  contract, 
containing  a  penalty  clause,  should  be  entered  into  in  place  of 
the  invalid  contract 

Upon  these  terms, 

The  Court  (Lord  Esher  M.E.  and  Kay  and  A.  L.  Smith  L.J  J.) 
dismissed  the  appeal,  without  delivering  any  judgments. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Norris,  Aliens  &  Chapman,  for  J.  Leslie 
&  Co.,  Liverpool, 

Solicitors  for  defendants  :  Chester,  Mayhew,  Broome  &  Griffithes, 
for  Henry  Cross,  Prescot. 

(1)  Ante,  p.  463. 

W.  L.  C. 
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[IN  THE  COURT  OF  APPEAL.]  0.  A. 

MANCHESTER  TRUST  v.  FURNESS.  ^^^^ 

July  18,  19. 

Shi;p — Charterparty — Bill  of  Lading — Proviso  tliat  the  Master  in  Signing  Bill 
of  Lading  shall  he  the  Agent  of  the  Charterer — Liahility  of  Owner — Con- 
structive Notice. 

A  charterparty  contained  a  proviso  that  the  captain  and  crew,  although 
appointed  and  paid  by  the  owners,  should  be  the  servants  of  the  charterers, 
and  that  in  signing  bills  of  lading  the  captain  should  only  do  so  as  the 
agent  of  the  charterers,  and  that  the  charterers  would  indemnify  the 
owners  against  all  liabilities  arising  from  the  captain  signing  the  bills  of 
lading.  The  captain  signed  bills  of  lading  in  the  ordinary  form  for  goods 
to  be  delivered  to  the  holders  of  the  bills  of  lading,  they  paying  freight 
and  other  conditions  as  per  charterparty.  The  goods  were  misdelivered, 
and  an  action  was  brought  by  the  holders  of  the  bills  of  lading  against  the 
shipowners  for  the  loss  :  — 

Held,  affirming  the  judgment  of  Mathew  J.,  (1.)  that  the  special  clause 
in  the  charterparty  was  binding  only  between  the  owners  and  the  char- 
terers, and  did  not  affect  the  liability  of  the  owners  to  the  holders  of  the 
bills  of  lading,  who  were  entitled  to  consider  the  captain  as  the  agent  of  the 
owners ;  (2.)  that  the  reference  to  the  charterparty  in  the  bills  of  lading 
did  not  give  the  holders  constructive  notice  of  the  contents  of  the  charter- 
party,  the  equitable  doctrine  of  constructive  notice  of  contents  of  documents 
not  being  applicable  to  mercantile  transactions. 

Baumiuoll  Manufactur  v.  Furness  ([1893]  A.  C.  8)  distinguished. 

Appeal  from  the  judgment  of  Matliew  J.  in  favour  of  the 
plaintiffs.  (1) 

The  action  in  this  case  was  brought  against  the  owners  of  the 
steamship  Boston  City,  to  recover  damages  for  the  non-deHvery 
of  2200  tons  of  coals  shipped  at  Cardiff  and  deliverable  at  Rio 
Janeiro  under  bills  of  lading  signed  by  the  master  of  the  ship. 
The  defendants  denied  liability,  on  the  ground  that  the  bills  of 
lading  had  been  signed  by  the  master,  not  as  their  agent,  but  as 
the  agent  of  the  charterers  of  the  ship,  Messrs.  Benchimol  & 
Sobrinho. 

The  charterparty,  which  was  dated  April  7,  1893,  was  for  a 
period  of  six  months.  It  was  in  the  ordinary  form  of  a  charter- 
party  where  the  possession  of  the  ship  was  retained  by  the 
owners,  but  contained  some  special  clauses.    It  was  stipulated 

(1)  Ante,  p.  282. 
2  Q  2 
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C.  A.      that  the  owners  should  provide  and  pay  for  all  the  provisions  and 
1895      wages  of  the  captain,  officers,  engineers,  firemen  and  crew ;  should 
Manchester  insure  the  vessel,  and  maintain  her  in  thoroughly  efficient  state 
Trust         hull  and  machinery  during  the  service ;  that  the  charterers 
FuRNEss.]   should  pay  for  the  use  of  the  ship  8s.  per  ton  monthly,  and,  in 
default  of  such  payment,  the  owners  were  to  have  the  faculty  of 
withdrawing  the  ship  from  the  service  of  the  charterers  without 
prejudice  to  any  claim  which  they  might  have  on  the  charterers 
in  pursuance  of  the  charter ;  that  the  cargo  should  be  discharged 
at  any  dock  or  place  that  the  charterers  should  direct  where  the 
vessel  could  safely  lie  afloat;   that  the  whole  burden  and 
passenger  accommodation  (if  any)  of  the  ship  should  be  at  the 
charterers'  disposal,  reserving  only  proper  and  efficient  space  for 
the  ship's  officers,  crew,  tackle,  provisions  and  stores. 

The  charterparty  also  contained  the  following  special  clause  : 
"  The  captain  and  crew,  although  paid  by  the  owners,  shall  be 
the  agents  and  servants  of  the  charterers  for  all  purposes,  whether 
of  navigation  or  otherwise,  under  this  charter.  In  signing  bills 
of  lading  it  is  expressly  agreed  that  the  captain  shall  only  do  so 
as  the  agent  for  the  charterers  ;  and  the  charterers  hereby  agree 
to  indemnify  the  owners  from  all  consequences  or  liabilities  (if 
any)  that  may  arise  from  the  captain  signing  bills  of  lading,  or 
otherwise  complying  with  the  same."  It  was  also  stipulated  that 
if  the  charterers  should  have  reason  to  be  dissatisfied  with  the 
conduct  of  the  captain,  officers,  or  engineers,  the  owners  should, 
on  receiving  particulars  of  their  conduct,  investigate  the  same, 
and,  if  necessary,  make  a  change  in  the  appointment. 

There  was  also  a  clause  that  in  the  event  of  loss  of  time  from 
deficiency  of  men  or  stores,  the  payment  of  hire  should  cease 
until  the  ship  was  again  in  an  efficient  state  to  resume  her  ser- 
vice ;  and  that  the  ship  should  not  be  answerable  for  any  loss  or 
damage  arising  from  stowage,  explosions,  or  bursting  of  boilers, 
&c. ;  and  that  the  owners  should  have  a  lien  on  the  cargoes  for 
freight,  and  the  charterers  should  have  a  lien  on  the  ship  for 
moneys  paid  in  advance  and  not  earned. 

A  cargo  of  coals  was  shipped  by  Benchimol  &  Sobrinho  at 
Cardiff  before  the  end  of  April,  1893,  and  the  master  signed 
bills  of  lading  in  the  following  form :  "  Shipped  in  good  order 
and  well  conditioned  by  Cory  Brothers  &  Co.  for  account  of 
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Messrs.  Benchimol  &  Sobrinho  in  and  upon  the  good  steamship      C.  A. 
Boston  City,  whereof  T.  Clark  is  master,  for  this  present  voyage,  1895 
and  bound  for  Kio  de  Janeiro  ....  tons  of  Cory's  Merthyr  Manchester 
steam  coal,  which  are  to  be  delivered  in  the  like  good  oondition  Trust 
at  the  aforesaid  port  of  Eio  de  Janeiro  (all  and  every  the  dangers,  Durness. 
&c.,  excepted)  unto  order,  or  to  assigns,  he  or  they  paying  freight 
for  the  same,  and  other  conditions  as  per  charterparty."  The 
ship  was  not  to  be  answerable  for  loss  through  explosions,  burst- 
ing of  boilers,  breakage  of  shafts,  or  any  latent  defect  in  the 
machinery  or  hull  not  resulting  from  want  of  due  diligence  by 
the  owners  of  the  ship,  or  by  the  ship's  husband  or  manager. 
There  were  no  special  words  shewing  whose  agent  the  master 
was  in  signing  the  bills  of  lading.    The  owners  of  the  ship  gave 
the  master  a  copy  of  the  charterparty  with  directions  to  carry  it 
into  effect. 

The  bills  of  lading  were  delivered  by  the  master  to  the 
charterers,  who  indorsed  them  to  the  plaintiffs,  who  were  bankers 
at  Manchester,  to  cover  an  advance  of  3217Z.,  and  were  forwarded 
by  their  agents  to  Eio,  with  instructions  that  the  coals  should 
be  delivered  against  payment  of  the  advance.  The  charterers, 
however,  persuaded  the  master  to  take  the  ship  to  Buenos  Ayres 
instead  of  Eio,  having  assured  him  that  the  coal  belonged  to 
them,  and  that  the  bills  of  lading  would  be  forwarded  to  that 
port.  On  the  ship's  arrival  at  Buenos  Ayres  the  representative 
of  the  charterers  told  the  master  that  the  bills  of  lading  were  in 
his  possession,  and  the  master,  without  requiring  the  production 
of  the  documents,  delivered  the  coals  to  the  charterers.  The 
coals  were  sold,  and  the  proceeds  received  by  the  charterers,  who 
soon  afterwards  stopped  payment,  without  repaying  the  amount 
due  to  the  plaintiffs. 

The  plaintiffs  accordingly  brought  this  action  against  the 
owners  of  the  ship ;  and  Mathew  J.,  by  whom  the  action  was 
tried,  held  that  the  special  clause  in  the  charterparty  did  not 
exonerate  the  owners  from  liability,  and  gave  judgment  for  the 
plaintiffs  for  the  amount  claimed. 

The  defendants  appealed. 

Sir  Walter  FhilUmore  and  H,  Eolman,  for  the  defendants.  By 
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0.  A.      the  special  clause  in  the  charterparty  the  charterers  were  put  in 
1895      the  place  of  the  owners,  and  the  master  was  made  their  agent^ 
Manchester  the  agent  of  the  owners.    It  was  clearly  the  intention 

Trust  ^£  parties  to  relieve  the  owners  from  all  liability  under  the 
FuRNEss.  bills  of  lading,  and  their  intention  could  not  have  been  expressed 
more  plainly :  Baumwoll  Manufactur  v.  Furness-  (1)  ;  Cohin  v. 
Newberry.  (2)  The  bills  of  lading  contained  a  proviso  referring 
to  the  conditions  contained  in  the  charterparty,  and,  therefore, 
both  the  master  and  the  holders  of  the  bills  of  lading  had  con- 
structive notice  of  the  special  stipulations  in  the  charterparty. 

Joseph  Walton,  Q.C.,  and  Carver,  for  the  plaintiffs.  The  real 
question  is  whether  the  relation  of  master  and  servant  continued 
to  exist  between  the  owners  of  the  ship  and  the  captain  :  Baum- 
woll Manufactur  v.  Furness,  (1)  The  plaintiffs  do  not  deny  that 
a  charterparty  may  be  so  drawn  as  to  terminate  that  relationship 
and  make  the  captain  the  servant  of  the  charterer,  and  that  was 
the  ground  of  the  decision  in  the  last-mentioned  case.  But  that  is 
not  so  here.  The  captain  was  appointed  and  paid  by  the  owners, 
and  could  be  dismissed  by  them ;  and  if  he  had  been  guilty  of 
negligence  in  the  navigation  of  the  ship  they  would  have  been 
responsible,  not  the  charterers.  The  effect  of  the  special  clause 
in  the  charterparty  was  that,  as  between  the  owners  and  the 
charterers,  the  charterers  should  be  responsible  for  the  captain's 
signature  to  the  bills  of  lading;  but  that  did  not  affect  the 
liability  of  the  owners  to  the  consignees  of  the  goods.  The 
reference  to  the  charterparty  in  the  bills  of  lading  was  a  common 
form ;  it  only  related  to  such  clauses  as  affect  the  duties  of  the 
captain  with  respect  to  the  goods,  and  did  not  give  him  or  the 
holder  of  the  bills  of  lading  notice  of  the  special  clauses  in 
the  charterparty  :  Fry  v.  Chartered  Mercantile  Banh  of  India  (3)  ; 
Berraino  v.  Camphell.  (4) 
E,  Eolman,  in  reply. 

LiNDLEY  L.J.    This  is  an  appeal  by  the  defendants  from  a 
decision  of  Mathew  J.  in  favour  of  the  plaintiffs. 
The  bill  of  lading  under  which  the  plaintiffs  claim  is  in  the 


(1)  [1893]  A.  C.  8.  (3)  L.  E.  1  C.  P.  689. 

(2)  7  Bing.  190;  1  CI.  &  F.  283.  (4)  [1891]  1  Q.  B.  283. 
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ordinary  form.    It  is  signed  by  Thomas  Clark,  master,  his      o.  A. 
principal  not  being  disclosed  ;  it  may  be  the  shipowner,  or  it  1895 
may  be  someone  else  ;  and  the  bill  of  lading  is  to  the  effect  that  manchestee 
the  goods  shipped  are  to  be  delivered  to  the  holder  of  the  bill  Trust 
of  lading,  "  he  or  they  paying  freight  for  the  same  and  other  Fueness. 
conditions  as  per  charterparty."    So  there  is  a  distinct  reference  Lmdiey 
in  the  bill  of  lading  to  the  charterparty  to  that  extent. 

The  charterparty,  which  was  dated  on  April  7,  1893,  is  a  time 
charter,  and  by  it  the  defendants,  who  are  the  owners  of  the  ship 
Boston  Citify  agree  to  let,  and  the  charterers,  who  are  a  Spanish 
firm  of  Benchimol  &  Sobrinho,  agree  to  hire,  the  steamship  for 
the  term  of  six  months.  [The  Lord  Justice  then  referred  to  the 
material  clauses  in  the  charterparty  which  are  stated  above,  and 
proceeded  : — ] 

Now,  upon  the  true  construction  of  that  document,  and  having 
regard  to  the  circumstances  to  which  I  have  alluded,  the  question 
arises  whether  the  shipowners  are  liable  for  the  non-delivery  of 
this  cargo  by  the  captain.  The  story  of  the  trick  played  upon 
the  captain,  and  how  he  fell  into  the  trap  which  was  laid  for 
him,  was  stated  at  the  bar,  and  I  need  not  go  through  it ;  but 
the  long  and  the  short  of  it  is  that  having  signed  bills  of  lading 
for  delivery  of  the  coal  at  Kio,  he  was  deceived  and  misled,  and 
he  took  the  coals  to  Buenos  Ayres,  and  there  they  were  stolen — 
that  is  what  it  comes  to  ;  and  the  question  is  now  who  is  to  bear 
the  loss.  The  plaintiffs,  who  are  holders  of  the  bills  of  lading,  rely 
upon  the  general  rule  of  law  that  prima  facie  at  all  events  a  bill 
of  lading  signed  by  the  master  is  signed  by  the  master  as  the 
servant  or  agent  of  the  shipowner.  Of  course,  in  the  ordinary 
course  of  business  that  is  so ;  but  it  may  turn  out  that  the  master 
is  not  the  servant  or  agent  of  the  shipowner,  and  in  the  case  to 
which  we  were  referred  of  Baumwoll  Manufactur  v.  Furness  (1), 
the  charter  was  such  that  the  master  was  not  the  servant  of  the 
shipowner,  but  was  the  servant  of  the  charterer.  The  peculiarity 
of  that  case  was  this,  that  although  the  charterparty  there 
contained  a  great  many  clauses  similar  to  those  which  we  find 
in  the  charterparty  in  this  case,  the  hiring  of  the  master  was  by 
the  charterer  and  not  by  the  shipowner.   The  charterer  employed 

(1)  [1893]  A.  C.  8. 
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0.  A.  him,  paid  him,  dismissed  him,  and  upon  the  strength  of  that 
1895      clause  the  House  of  Lords  held,  affirming  the  decision  of  this 

Manohestek  Court,  that  the  master  was  in  fact  the  servant  of  the  charterer, 
^^^^^      and  was  not  in  fact  the  servant  of  the  shipowner.    Now  it  is 
FuRNEss.    said  that,  notwithstanding  that  case,  the  peculiar  clause  to 

LindieyL.j.  wMch  I  have  alluded  shews  that  in  truth  the  master  here  had 
ceased  to  be  or  was  not  the  servant  of  the  owner,  but  had  become 
the  servant  of  the  charterer,  and  the  real  question  we  have 
to  consider  is  what  is  the  effect  of  that  clause  as  between  the 
holder  of  the  bill  of  lading  and  the  shipowner.  Let  us  look 
first  of  all  at  the  true  construction  of  the  clause  as  between  the 
shipowner  and  the  charterer.  They  are  the  persons  who  make 
that  bargain,  and  as  between  them  the  captain  and  crew,  although 
paid  by  the  owners,  are  to  be  the  agents  and  servants  of  the 
charterers.  Then  the  clause  contains  an  indemnity,  which  to 
my  mind  is  extremely  significant.  It  seems  as  if  these  parties 
felt  that,  notwithstanding  this  clause,  the  owners  might  be  held 
liable  for  the  acts  of  the  master;  and  they  stipulated  in  that 
event,  notwithstanding  the  previous  bargain  that  the  captain  is 
to  be  the  agent  and  servant  of  the  charterer — the  charterer  shall 
indemnify  the  shipowner.  The  view  taken  by  Mathew  J.  is  that 
that  is  a  stipulation  which  is  valid  as  between  the  charterers  and 
the  owners,  but  which  does  not  affect  the  true  position  of  the 
captain  and  the  crew,  and  has  no  effect  at  all  upon  the  holder 
of  the  bill  of  lading,  although  the  bill  of  lading  refers  in  terms 
to  this  charterparty.  Upon  reflection,  I  am  of  opinion  that  that 
is  the  true  and  correct  view.  I  cannot  regard  all  these  clauses 
taken  together  without  coming  to  the  conclusion  that  the  master 
was,  and  continued  to  be  in  fact,  the  servant  of  the  owner, 
subject  to  a  stipulation  that  as  between  the  owner  and  the 
charterers  the  charterers  should  treat  him  as  his  servant,  and 
indemnify  the  owners  from  the  consequences  of  what  the  captain 
might  do  as  regards  signing  bills  of  lading  and  so  on. 

Now,  if  that  is  the  true  view  it  settles  the  question.  But 
then  we  are  pressed  with  the  fact  that  in  this  case  the  bill  of 
lading  referred  to  the  charterparty,  and  it  is  said  that  the  holder 
of  the  bill  of  lading  took  it  with  notice  of  the  charterparty,  and 
with  notice  therefore  of  this  contract,  and  with  notice  that  the 
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master  was  the  servant  of  the  charterers.  That  argument  appears  C.  A. 
to  me  to  be  pushing  the  doctrine  of  constructive  notice  a  great  1895 
deal  too  far.  It  is  quite  true  that  the  bill  of  lading  refers  to  the  Manchester 
oharterparty  to  the  extent  which  I  have  mentioned.  The  effect  Trust 
of  that  reference  has  been  considered  more  than  once:  it  has  Furness. 
been  considered  in  Serraino  v.  Camphell  (1),  and  also  in  Fry  Lmdiey 
V.  Chartered  Mercantile  Bank  of  India  (2),  and  the  effect  of 
the  reference  is  to  incorporate  so  much  of  the  charterparty  as 
relates  to  the  payment  of  freight  and  other  conditions  to  be 
performed  on  the  delivery  of  the  cargo.  But  there  is  no  autho- 
rity whatever  for  incorporating  more  than  that.  What  is  wanted 
in  this  case  is  to  say  that  by  reason  of  the  reference  to  the  charter- 
party  the  holder  of  the  bill  of  lading  and  the  person  who  takes 
it  in  the  ordinary  course  of  business  are  to  be  treated  as  having 
notice  of  all  the  contents  of  the  charterparty.  There  is  no 
doctrine  that  goes  to  anything  like  that  extent ;  and  as  regards 
the  extension  of  the  equitable  doctrines  of  constructive  notice 
to  commercial  transactions,  the  Courts  have  always  set  their  faces 
resolutely  against  it.  The  equitable  doctrines  of  constructive 
notice  are  common  enough  in  dealing  with  land  and  estates,  with 
which  the  Court  is  familiar ;  but  there  have  been  repeated  protests 
against  the  introduction  into  commercial  transactions  of  anything 
like  an  extension  of  those  doctrines,  and  the  protest  is  founded 
on  perfect  good  sense.  In  dealing  with  estates  in  land  title 
is  everything,  and  it  can  be  leisurely  investigated ;  in  commercial 
transactions  possession  is  everything,  and  there  is  no  time  to 
investigate  title  ;  and  if  we  were  to  extend  the  doctrine  of  con- 
structive notice  to  commercial  transactions  we  should  be  doing 
infinite  mischief  and  paralyzing  the  trade  of  the  country.  That 
I  am  not  going  too  far  in  making  these  observations  will  be 
found  by  turning  to  English  and  Scottish  Mercantile  Investment 
€o.  V.  Brunton  (3),  and  also  to  what  Lord  Herschell  said  about 
constructive  notice  in  London  Joint  Stock  Bank  v.  Simmons.  (4) 
That  case  had  reference  to  a  notice  in  respect  of  debentures, 
but  whether  commercial  documents  are  negotiable  instruments, 
or  whether  they  are  more  or  less  like  them,  is  a  matter  to  my 

(1)  [1891]  1  Q.  B.  283.  (3)  [1892]  2  Q.  B.  700. 

(2)  L.  K.  1  C.  P.  689.  (4)  [1892]  A.  C.  201. 
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0.  A.      mind  of  very  little  importance.    Lord  Herschell  said  in  that 
1895       case  (at  p.  221)  :  "  I  should  be  very  sorry  to  see  the  doctrine  of 
Manchester  constructive  notice  introduced  into  the  law  of  negotiable  instru- 
Trust     ments."     He  did  not  pause  to  inquire  there  whether  those 
FrENEss.    debentures  were  negotiable  instruments  or  not ;  but  as  regards 
Lindiey  L.J.  debentures  and  everything  of  that  kind,  and  other  commercial 
documents,  the  protest  which  I  have  been  making  has  been  made 
before,  and  I  do  not  think  it  is  likely  to  be  made  in  vain. 

Having  got  thus  far,  we  come  back  to  the  question,  whose 
servant  was  the  master  in  signing  the  bill  of  lading  ?  The 
counsel  for  the  appellants  have  exerted  themselves  very  in- 
geniously to  persuade  us,  on  the  strength  of  the  case  of  Colvin  v. 
Newberry  (1),  that  we  ought  to  hold  he  is  the  servant  of  the 
charterer.  I  do  not  think  we  ought.  In  the  first  place,  the 
facts  of  the  two  cases  are  totally  different.  The  case  of  Colvin  v. 
Newberry  (1)  was  a  very  curious  case.  The  master  there,  so  far 
as  I  understand  it,  had  no  principal  at  all.  He  was  the  char- 
terer, and  he  was  the  person  navigating  the  ship  ;  he  was  the 
master,  and  he  was  doing  everything  on  his  own  account,  subject 
to  some  payment  to  the  shipowner.  But  although  there  is  a  great 
difficulty  in  reconciling  all  the  earlier  cases  about  demises  of 
ships  and  so  on,  the  test  is  in  each  case  that  which  was  applied 
by  the  House  of  Lords  in  the  case  of  the  Baumwoll  Manufactur 
V.  Furness  (2) — Whose  servant  is  the  master  ?  Who  is  his  un- 
disclosed principal  when  he  signs  the  bill  of  lading  ?  My 
answer  to  that  question  is,  that  upon  the  true  construction  of 
these  documents  he  was  the  servant  of  the  shipowner.  The 
appeal  must  therefore  be  dismissed. 

Lopes  L.J.  On  consideration,  I  am  clearly  of  opinion  that 
the  learned  judge  in  the  Court  below  was  right.  The  question 
which  we  have  to  decide,  and  which  determines  everything,  is 
this :  Whose  servant  was  the  master  when  he  signed  the  bill  of 
lading  ?  Was  he  the  servant  of  the  charterers,  or  of  the  owners  ? 
I  have  no  doubt  that,  as  regards  third  parties,  the  master  was  the 
servant  of  the  owners.  They  had  hired  him  ;  they  paid  him 
they  alone  could  dismiss  him.    I  will  illustrate  it  by  a  case  of 

(1)  7  Bing.  190 ;  1  CI.  &  F.  283.  (2)  [1893]  A.  C.  8. 
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this  kind.    Suppose  the  Boston  City  had  come  into  collision  with      0.  A. 
another  ship  through  the  negligence  of  the  master,  could  it  be  i895 
said  that  the  owners  would  not  be  liable  ?    In  my  opinion  such  Manchester 
a  contention  would  be  impossible.    It  is  conceded  that  if  there  Tbust 
was  no  such  clause  as  that  novel  and  unusual  one  to  which  my  Fukness, 
brother  Lindley  has  referred,  there  would  be  no  difficulty  in  this  Lopes 
case.    Therefore,  the  important  matter  to  consider  is,  what  is  the 
true  meaning  of  that  clause  ?    Now,  in  my  opinion  the  meaning 
of  that  clause  is  this — that  it  protected  the  owners  so  far  as  the 
charterers  are  concerned,  but  it  did  not  protect  them  against 
third  parties.    But  then,  it  is  said,  in  this  case  a  notice  was  con- 
veyed to  the  indorsees  of  the  bill  of  lading  for  value  of  what 
was  contained  in  the  charterparty  by  means  of  reference  to  it 
contained  in  the  bill  of  lading.    The  words  relied  on  in  the  bill 
of  lading  are  these — "  other  conditions  as  per  charterparty,"  and 
that  is  all.    Now  these  words,  in  my  judgment,  are  not  sufficient 
to  give  notice  to  the  indorsees  of  a  bill  of  lading  for  value  of  any 
such  special  provision  as  the  one  relied  upon  in  the  charterparty. 
It  would  require  very  clear  and  very  explicit  words  contained 
in  a  bill  of  lading  to  exonerate  the  owners  from  liability  to  third 
parties,  such  as  the  holders  of  a  bill  of  lading — to  exonerate  the 
owners  from  the  liability  attaching  to  them  by  the  acts  of  their 
master.    The  holders  of  the  bill  of  lading,  in  the  absence  of  any 
such  explicit  words  as  I  have  mentioned,  would  naturally  believe 
and  imagine  that  the  master  when  he  signed  the  bill  of  lading 
was  exercising  the  ordinary  authority  which  attaches  to  him  in 
his  capacity  of  master. 

Now,  I  think  that  disposes  of  the  case.  I  would  only  wish  to 
add  this,  that  I  entirely  agree  with  every  word  that  has  been 
said  by  my  brother  Lindley  with  regard  to  constructive  notice. 
If  I  am  correct  in  the  view  I  have  taken,  it  is  perfectly  clear  that 
the  master  was  the  servant  of  the  owners,  so  far  as  regards  the 
plaintiffs  in  this  action,  and  that  there  was  nothing  in  that  clause 
which  relieved  them  from  the  liability  which  in  ordinary  circum- 
stances would  attach  to  them  owing  to  the  act  of  their  master. 

KiGBY  L.J.  I  am  of  the  same  opinion,  and  I  have  very  little 
to  add.    I  think  the  real  question  here  may  be  said  to  be,  Have 
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C.  A.      the  shipowners — by  which,  of  course,  I  mean  the  permanent  owners, 
1895      the  absolute  owners — ^given  up  altogether  the  possession  and 
Manchester  Control  of  the  ship  to  the  charterer  ?    I  think  it  is  impossible 
Trust         jq^^^  ^\^q  charter  without  seeing  that  they  had,  in  many  cases 
FuRNEss.    at  any  rate,  reserved  to  themselves  the  possession  and  control 
Eigby  L.J.   through  the  master — cases  that  may  occur  almost  at  any  moment 
during  the  whole  of  this  time  charter.    I  will  not  go  through 
the  matters  in  particular;  but,  with  the  exception  of  the  two  lines, 
"  the  captain  and  crew,  although  paid  by  the  owners,  shall  be 
the  agents  and  servants  of  the  charterers  for  all  purposes,  whether 
of  navigation  or  otherwise,  under  this  charter,"  I  do  not  think 
there  is  anything  at  all  in  substance  that  could  lead  to  the  con- 
clusion that  the  possession  and  control  were  given  up  substan- 
tially and  entirely  to  the  charterers.    I  quite  agree  that  the 
clauses  that  we  find  here  are  not  to  be  taken  to  be  conclusive  in 
a  case  where  the  master  is  actually  and  de  facto  and  for  all 
purposes  the  agent  of  the  charterer.    That  was  decided  in 
Baumwoll  Manufactur  v.  Furness  (1)  in  the  House  of  Lords,  and 
it  only  illustrates  the  point.    Who  is  the  person  in  control,  and 
in  what  capacity  does  he  act  ?  With  regard  to  that,  I  agree  with 
Mr.  Carver  th  at  the  possession  and  control  are  entirely  reserved, 
for  many  important  purposes,  to  the  actual  shipowners — whether 
it  be  for  the  maintenance  of  the  ship,  or  withdrawing  the  steamer 
from  the  services  of  the  charterers  if  they  will  not  make  to  the 
master  the  proper  advances,  or  for  the  reservation  of  proper  and 
sufficient  space  for  ship's  officers  and  crew  and  tackle — which 
seems  to  me  to  have  some  bearing,  because,  if  the  ship  were 
given  up  entirely  with  the  officers  and  crew,  this  reservation 
would  be  absurd ;  the  charterers  would  do  just  as  they  pleased 
in  the  matter.    That  is  clearly  not  within  their  power.    All  the 
other  clauses  about  the  customary  assistance  of  the  ship's  crew 
to  be  given  to  the  charterers  point  to  a  retaining  of  control 
through  the  master  for  the  actual  shipowners.    Then  we  have 
to  consider  this  clause  which  undoubtedly  is  an  important  one : 
"  The  captain  and  crew,  although  paid  by  the  owners,  shall  be  the 
agents  and  servants  of  the  charterers,  for  alljpurposes  whether  of 
navigation  or  otherwise,  under  this  charter."    Can  that  mean 

(1)  [1893]  A.  C.  8. 
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that  for  all  errors  of  navigation  the  shipowners,  as  between  them-      C.  A. 
selves  and  third  parties,  shall  be  free  from  responsibility  ?    It  1895 
cannot  mean  that.    I  think  the  fair  meaning  is  :  A  captain  and  Manchester 
crew  are  placed  at  your  disposal,  to  be  under  your  orders  for  all  Trust 
purposes  where  there  is  not  a  reservation  of  the  right  of  the  Furness. 
master  acting  on  behalf  of  the  shipowners,  and  that  comes  to    Rig^y  l.j. 
this,  that  as  regards  the  liability  between  the  shipowners  and  the 
charterers  that  shall  be  the  state  of  things.    The  acts  of  the 
officers,  the  master  and  others  shall  be  the  acts  of  the  charterers 
as  between  the  shipowners  and  the  charterers  themselves.  It 
would  be  a  very  strong  thing  to  say  that  this  goes  the  entire  dis- 
tance of  giving  up  the  whole  possession  and  control  because  we 
find  that  clause  about  indemnity  from  all  consequences  and  lia- 
bility, if  any.    ISTo  doubt  the  words  are  cautiously  put  in,  because 
it  cannot  be  supposed  there  will  ordinarily  be  any  such  conse- 
quences.   But  still  it  goes  a  long  way  to  contradict  the  idea  that 
the  shipowners  had  no  responsibility  as  between  themselves  and 
third  parties  for  the  acts  of  the  master. 

I  will  say  nothing  about  the  question  of  constructive  notice, 
because  Lindley  L.J.  has  already  expressed,  in  language  which 
I  will  not  weaken  by  any  repetition,  my  judgment  on  the 
question  of  the  introduction  into  commercial  transactions  of  the 
doctrine  of  constructive  notice.  I  will  only  say  that  I  am 
satisfied  that  this  would  be  a  very  extreme  application  of  the 
doctrine  of  equity  as  regards  constructive  notice. 

Apjoeal  dismissed. 

Solicitors :  Addleshaw,  Warhurton  &  Trenam,  for  Addleshaw 
dt  Warhurton,  Manchester  ;  Bovming,  Holman  &  Go, 

M.  W. 
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C.  A.  [IN  THE  COURT  OF  APPEAL.] 
1895 

Juiy2Q.  OWNEKS  OF  CAKGO  ON  SHIP  "MAOEI  KWG"  v. 
  HUGHES. 

Ship— Bill  of  Lading — Warranty — "  Seaworthiness  " — Fitness  of  Refrigerating' 

Machinery. 

A  cargo  of  frozen  meat  was  shipped  on  board  a  steamship  at  Melbourne^ 
in  Australia,  for  carriage  to  London.  The  ship  was  fitted  with  refrigerating 
machinery.  The  bill  of  lading  was  headed  "  Refrigerator  bill."  It  described 
the  cargo  as  consisting  of  4553  carcases  of  hard  frozen  mutton,  and  stated 
that  they  were  shipped  in  apparent  good  order  and  condition,  and  were  to 
be  delivered  in  London  in  the  like  good  order  and  condition,  subject  to  the 
exceptions  thereinafter  mentioned.  The  bill  of  lading  contained  the 
following  clause :  "  Steamer  shall  not  be  accountable  (inter  alia)  for  the 
condition  of  goods  shipped  under  this  bill  of  lading,  nor  for  any  loss  or 
damage  thereto  arising  from  failure  or  breakdown  of  machinery,  insulation^ 
or  other  appliances.  .  .  ." 

In  an  action  by  the  shippers  against  the  shipowners  for  damages  for 
injury  to  the  cargo,  by  reason  of  the  breaking  down  of  the  refrigerating 
machinery  during  the  voyage  : — 

Held  (affirming  the  decision  of  Mathew  J.),  that  the  bill  of  lading  con- 
tained an  implied  warranty  that  the  refrigerating  machinery  was  at  the 
time  of  shipment  fit  to  carry  the  frozen  meat  in  good  condition  to  Europe, 
and  that  the  exceptions  applied  only  to  what  might  happen  during  the 
voyage,  and  not  to  the  original  fitness  of  the  machinery. 

Appeal  by  the  defendants  against  the  judgment  of  Mathew  J.^ 
on  the  trial  of  a  preliminary  point  of  law. 

The  action  was  brought  by  the  owners  of  a  cargo  of  frozen 
meat,  shipped  at  Melbourne,  in  Australia,  on  board  the  steamship 
Maori  King  for  conveyance  to  London,  against  the  owners  of 
the  ship,  claiming  damages  for  the  non-delivery  or  conversion 
of  the  goods,  or  in  the  alternative  for  breach  of  warranty  of 
seaworthiness  of  the  vessel. 

The  bill  of  lading  was  headed  "  Kefrigerator  bill."  It  stated 
that  there  were  "shipped  in  apparent  good  order  and  condition  " 
on  board  the  vessel  "  4553  carcases  of  hard  frozen  mutton  to  be 
delivered  (subject  to  the  exceptions  and  conditions  hereinafter 
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mentioned)  in  the  like  good  order  and  condition  "  in  London.  0.  A. 
The  freight  was  to  be  at  the  rate  of  Id,  per  pound  net  weight  1895 


(as  per  margin),  and  to  become  due  on  delivery.  Owners  op 

The  bill  of  lading  contained  the  following  provisions:  "  Steamer  g^^S^^ouj 
shall  not  be  accountable  for  the  condition  of  goods  shipped  King" 
under  this  bill  of  lading,  nor  for  any  loss  or  damage  thereto  Hughes. 
arising  from  failure  or  breakdown  of  machinery,  insulation,  or 
other  appliances,  nor  for  detention,  nor  for  the  consequences  of 
any  act,  neglect,  default,  or  error  of  judgment  of  the  master, 
officers,  engineers,  crew,  or  other  persons  in  the  service  of  the 
owners,  nor  for  any  other  cause  whatsoever  "  ;  and  also  "  Loss  or 
damage  resulting  from  any  of  the  following  causes  or  perils 
are  excepted,  viz.,  insufficiency  in  packing  or  in  strength  of 
packages,  loss  or  damage  from  coaling  on  the  voyage,  rust, 
vermin,  breakage,  leakage,  sweating,  evaporation,  or  decay,  in- 
jurious effects  of  other  goods,  effects  of  climate  or  heat  of  holds, 
risk  of  craft,  of  transshipment,  and  of  storage  afloat  or  on  shore, 
€re  on  board  in  hulk,  in  craft,  or  on  shore,  explosion,  accidents 
to  or  defects  in  hull,  tackle,  boilers,  or  machinery,  or  their 
appurtenances,  barratry,  jettison,  neglect,  default  or  error  in 
judgment  of  the  master,  mariners,  engineers,  or  others  in  the 
service  of  the  owners ;  collision,  stranding,  or  other  perils  of  the 
seas,  rivers,  or  navigation  of  whatever  nature  or  kind  and  howso- 
ever caused,  and  accidents,  loss,  damage,  delay,  or  detention, 
from  any  act  or  default  of  the  Egyptian  Government  or  the  admi- 
nistration of  the  Suez  Canal."  It  was  alleged  by  the  plaintiffs 
that  the  refrigerating  machinery  broke  down  on  the  voyage, 
and  that  the  meat  was  sold  at  Sydney  by  the  defendants  at  a 
.great  loss. 

The  ship  was  fitted  with  refrigerating  machinery. 

The  statement  of  claim  alleged  that  it  was  an  implied  term  in 
the  undertaking  contained  in  the  bill  of  lading  that  the  Maori 
King  and  the  refrigerating  machinery  therein  were  at  the  time  of 
shipment  fit  to  carry  the  frozen  meat  to  Europe. 

The  defendants  alleged  that,  in  consequence  of  a  break- 
down of  the  refrigerating  machinery  during  the  voyage,  it 
became  necessary  to  land  the  meat  at  Sydney,  and  to  sell  it  there 
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C.  A.      at  once  before  it  became  putrid,  and  tke  defendants  asserted  that 
1895      by  the  terms  of  the  bill  of  lading  they  were  exonerated  from 
OwNEEsop  liability. 

Ship^''^Maori         order  was  made  for  the  trial  (before  the  trial  of  the  issues 
King"     of  fact)  of  the  preliminary  question  of  law,  whether  the  bill  of 
Hughes,    lading  contained  an  implied  warranty  of  the  fitness  of  the 
refrigerating  machinery  as  alleged  by  the  plaintiffs. 

Mathew  J.  held  "  that  it  was  an  implied  term  in  the  under- 
taking contained  in  the  bill  of  lading  that  the  ship  and  the 
refrigerating  machinery  therein  should  be  at  the  time  of  ship- 
ment of  the  plaintiffs'  frozen  meat  fit  to  carry  the  same  to 
Europe,  and  that  the  defendants  were  not  relieved  from  a  breach 
of  the  undertaking  by  any  of  the  terms  of  the  bill  of  lading." 

Judgment  was  accordingly  entered  for  the  plaintiffs  upon  the 
preliminary  question  of  law. 
The  defendants  appealed. 


Moultorif  Q.C.,  Joseph  Walton,  Q.G.,  and  James  Fox,  for  the 
defendants.  The  bill  of  lading  contains  no  express  warranty  of 
the  fitness  of  the  refrigerating  machinery,  and  none  ought  to  be 
implied.  The  ordinary  implied  warranty  of  seaworthiness  of  the 
ship  at  the  commencement  of  the  voyage  does  not  extend  to  the 
fitness  of  the  machinery.  The  defendants  would  clearly  not 
have  been  liable  for  the  loss  if  there  had  been  no  refrigerating 
machinery  on  board.  'Why  should  they  be  liable  because  they 
have  taken  elaborate  precautions  to  prevent  the  decomposition 
of  the  cargo  ?  The  defendants  are  protected  by  the  exceptions 
in  the  bill  of  lading.  The  defendants  were  bound  to  exercise 
due  care;  but  there  was  no  warranty  that  there  was  not  any 
latent  defect  in  the  machinery :  Steel  v.  State  Line  Steam- 
ship Go,  (1) 

[Kay  L.J.  referred  to  Stanton  v.  Bichardson  (2) ;  Manchester 
Bonded  Warehouse  Co.  v.  Carr  (3) ;  Beadhead  v.  Midland  By. 
Co.  (4)] 

Bigham,  Q.G,,  and  Scrutton,  for  the  plaintiffs.    Though  there 

(1)  3  App.  Gas.  72.  (3)  5  C.  P.  D.  507. 

(2)  L.  E.  7  C.  P.  421 ;  9  0.  P.  390.        (4)  L.  E.  2  Q.  B.  412  ;  4  Q.  B.  379. 
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is  in  the  bill  of  ladiog  no  express  warranty  of  " seaworthiness  "      f\  A. 
or  of  the  fitness  of  the  refrigerating  machinery  for  its  purpose  at  1895 
the  time  of  the  shipment  of  the  goods,  such  a  warranty  neces-   ownees  of" 
sarily  arises  by  legal  implication  from  the  nature  of  the  contract.  g^^p^f^EAOEi 
The  heading  of  the  bill  of  lading — "  Kefrigerator  bill " — and  the  King" 
description  of  the  cargo  as  "  hard  frozen  mutton  "  shew  that  this  Hughes. 
must  be  so.    The  warranty  is  not  only  that  the  ship  is  fit  to 
encounter  the  perils  of  the  sea,  but  that  she  is  fit  to  bring  her 
cargo  to  its  destination— that  the  ship  which  the  shipowner  offers 
to  the  shipper  of  the  goods  is  fit  to  carry  the  specified  cargo 
to  the  proposed  destination.    There  is  necessarily  to  be  implied 
here  a  warranty  that  there  is  on  board  the  ship  refrigerating 
machinery  absolutely  fit  for  its  purpose  at  the  commencement  of 
the  voyage.    This  must  have  been  in  the  contemplation  of  both 
parties  to  the  contract.    The  exceptions  do  not  relieve  the  ship- 
owner from  liability;  thoy  apply  only  to  things  which  may 
happen  during  the  voyage,  and  not  to  the  original  fitness  of  the 
machinery :  Tattersall  v.  National  Steamship  Co.  (1) ;  Steel  v. 
State  Line  Steamship  Co,  (2) 
James  Fox,  in  reply. 


LoED  EsHER  M.E.  The  question  is,  whether,  under  the 
circumstances  which  existed  at  the  time  when  this  contract  was 
made — circumstances  known  to  persons  who  deal  with  such 
matters — there  is  contained  in  this  bill  of  lading  an  implied 
warranty  that  the  refrigerating  machinery  was  at  the  time  of 
the  shipment  in  a  fit  condition  to  carry  the  frozen  meat  to 
Europe — fit,  that  is,  upon  an  ordinary  voyage  and  under  ordinary 
circumstances.  The  question  is,  in  other  words,  whether  that 
condition  of  the  machinery  is  not  promised  by  the  bill  of  lading 
to  the  shipper  by  the  shipowner,  because  if  the  promise  is 
absolute,  it  amounts  to  a  warranty. 

Now,  the  bill  of  lading  is  headed  "  Eefrigerator  bill,"  and  those 
words  must  have  some  meaning.  In  my  opinion,  the  necessary 
meaning  of  that  heading,  when  you  know  the  circumstances,  is, 
that  there  is  refrigerating  machinery  on  board  the  ship  for  the 
|)urpose  of  keeping  frozen  the  meat  which  is  shipped  in  a  frozen 

(1)  12  Q.  B.  D,  207.  (2)  3  App.  Cas.  72. 
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0.  A.  state,  for  it  is  described  in  the  bill  of  lading  as  4553  carcases  of 
1895       hard  frozen  mutton." 


Owners  of  obligation,  therefore,  is  to  be  implied  from  the  bill  of 

Ship^'^Maori  l^^i^g       hsiYe  such  machinery  on  board  for  the  purpose  of 
KiNCx  "     receiving  the  frozen  meat ;  and  the  implication  arises  in  the  way 
HuGHEg.    in  which  all  implications  are  made  by  law,  and  the  only  way  in 
LordEsherM.R.  which  they  cau  be  made,  namely,  that  the  Court  can  see  that 
the  implied  obligation  must  have  been  in  the  contemplation- 
and  intention  of  both  parties  to  the  contract. 

Now,  the  shipper  who  has  frozen  meat  to  send  to  Europe  knows^ 
that,  if  no  precaution  is  taken,  it  will  be  liable  to  decompose  on 
the  voyage.  He  therefore  must  be  taken  to  stipulate  (he  would 
be  destitute  of  common  sense  if  he  did  not)  that  there  shall  be 
on  board  the  ship  the  known  class  of  machinery  which  will  keep 
his  meat  frozen  during  an  ordinary  voyage.  That  is  what  he 
wants,  and  that  is  what  he  pays  for.  He  does  not  pay  the 
ordinary  freight ;  he  pays  the  higher  freight  which  is  usual  for 
a  ship  with  such  refrigerating  machinery.  The  shipowner,  on 
the  other  hand,  must  know  perfectly  well  that  the  shipper  will 
not  put  frozen  meat  on  board  his  ship,  and  pay  him  an  increased 
freight  for  its  carriage,  unless  the  shipowner  provides  him 
with  such  machinery  as  will  on  an  ordinary  voyage  keep  the 
meat  frozen.  Therefore  both  parties  must  have  contemplated, 
if  they  thought  about  it  at  all,  that  there  should  be  such 
machinery  on  board  the  ship.  If,  however,  the  machinery  will 
not  work  it  is  useless :  it  is  the  same  thing  as  if  there  were  none. 
Both  parties  must,  therefore,  be  taken  to  have  intended  that 
there  should  be  on  board  such  machinery  in  proper  working 
condition  at  the  time  when  the  ship  is  to  start  with  the  frozen 
meat.  It  by  no  means  follows  that  both  parties  must  have  con- 
templated that,  whatever  accident  might  happen,  the  machinery 
should  continue  fit  for  its  purpose  during  the  whole  voyage. 
The  shipper,  no  doubt,  would  like  to  have  such  a  stipulation 
made ;  but  the  shipowner  would  certainly  not  agree  to  it.  There- 
fore you  have  no  right  to  imply  so  large  a  contract  as  that,  in 
the  absence  of  an  express  stipulation  for  it.  But  the  original 
obligation  that  the  machinery  shall  at  the  starting  of  the  vessel 
be  fit  for  the  purpose  for  which  it  is  supplied,  and  for  which 
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payment  is  made,  is  one  which  the  Court  can  see  that  as  a  matter      0.  A. 
of  business  both  parties  must  have  intended,  and,  that  being  so,  1895 
an  agreement  to  that  effect  must  be  inferred  or  implied  in  the  ownees~of' 
bill  of  lading,  as  it  would  be  in  any  other  document  under  gj![^p^u^|^Q,jjj 
similar  circumstances.    And,  if  you  imply  a  stipulation  in  the     ^ing  " 
bill  of  lading,  the  result  is  the  same  as  if  it  were  actually  written  Hughes. 
in  it.    The  moment  you  can  by  implication  insert  a  stipulation  j^^^^  E^her  M.i5, 
in  a  written  document,  it  is,  though  not  expressed,  as  much  part 
of  the  written  document  as  if  it  had  been  actually  written  in  it. 

The  principle  on  which  a  condition  or  a  warranty  or  any  other 
stipulation  is  implied  will  apply  to  many  other  contracts ;  but 
whether  that  implication  can  be  made  must  be  determined  in 
each  case  when  it  arises.  In  the  present  case  I  have  no  doubt 
that,  according  to  the  ordinary  rules  which  govern  the  Court, 
the  stipulation  in  question  is  to  be  implied  and  therefore  to  be 
introduced  into  the  contract.  But  it  applies  only  to  the  state  of 
things  existing  at  the  commencement  of  the  voyage,  and  not  to 
anything  which  may  happen  after  the  voyage  has  begun. 

But  there  are  exceptions  in  this  bill  of  lading  just  as  in  every 
bill  of  lading  which  is  in  the  ordinary  form  ;  and,  if  there  are  in 
the  contract  express  stipulations  which  are  in  terms  inconsistent 
with  the  primary  implication  to  which  I  have  referred,  that 
stipulation  cannot  be  implied.  In  that  case  there  would  be 
express  stipulations  with  regard  to  the  condition  of  the  machinery 
or  the  ship  at  starting,  and  when  there  are  express  stipulations 
as  to  any  matter  you  cannot  imply  any  others.  But  the  ex- 
ceptions here  are,  in  my  opinion,  of  the  same  kind  as  exceptions 
in  ordinary  bills  of  lading — that  is,  with  regard  to  matters  which 
may  happen  during  the  voyage.  They  are  exceptions  from  the 
obligation  of  the  shipowner  to  deliver  the  goods  at  the  end  of 
the  voyage  in  the  same  condition  as  they  were  intrusted  to  him 
at  its  commencement.  They  do  not  apply  to  the-  primary 
warranty  of  the  condition  of  the  machinery  at  the  time  when  its 
application  is  to  begin.  I  agree,  therefore,  with  my  brother 
Mathew  that  it  was  an  implied  term  in  this  bill  of  lading  that 
the  refrigerating  machinery  was  at  the  time  of  shipment  fit  to 
carry  frozen  meat  to  Europe  on  an  ordinary  voyage  made  under 
ordinary  circumstances.     He  made   use  of  the  term  "sea- 
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0.  A.  worthiness,"  but  lie  did  not  mean  the  seaworthiness  of  the  ship. 
1895       He  was  dealing  with  the  "  seaworthiness  "  of  the  machinery  as 


Owners  of  distinct  from  that  of  the  ship.    In  his  judgment  the  machinery 
Ship^'^Maoei       warranted  to  be  what  might  be  called  in  nautical  phraseology 
King  '*     "  seaworthy,"  though  it  is  not  strictly  an  accurate  term.  But 
Hughes,    he  meant  that  the  machinery  was  to  be  at  the  time  of  ship- 
Lord  iShTr  M.K.  inent  fit  as  machinery  to  carry  frozen  meat  to  Europe  under 
the  ordinary  conditions  of  an  ordinary  voyage.    I  have  no  doubt 
that  the  learned  judge  was  right  in  that  respect,  and  therefore 
his  judgment  on  the  preliminary  question  of  law  must  be  affirmed, 
and  the  appeal  must  be  dismissed. 

The  appeal  is  against  a  finding  on  a  preliminary  question  of 
law.  The  order  contains  a  declaration  of  the  rights  of  the  parties, 
and  it  is  equivalent  to  a  judgment.  But  it  is  not  a  final  j  udgment 
in  the  action  ;  it  is  a  preliminary  judgment,  or,  in  other  words, 
an  interlocutory  judgment  or  order.  An  appeal  lies  from  it,  but 
it  is  an  interlocutory  appeal,  and  is  subject  to  the  conditions 
imposed  on  interlocutory  appeals.  There  may  be  an  appeal 
from  this  Court  to  the  House  of  Lords;  but  as  a  matter  of 
practice  I  believe  that  when  such  an  appeal  is  presented  the 
learned  judge  who  has  tried  the  preliminary  question  will  not 
try  the  issues  of  fact  which  arise  until  after  the  final  determi- 
nation of  the  preliminary  question  by  the  House  of  Lords,  if  the 
parties  choose  to  take  the  case  there.  If,  therefore,  suitors  wish 
to  have  a  preliminary  question  of  law  tried  quickly,  they  know 
what  they  have  to  do  ;  but,  if  one  party  wishes  to  have  a  preli- 
minary question  tried  only  for  the  purpose  of  delay,  by  carrying 
it  to  the  House  of  Lords,  the  other  party,  if  he  is  anxious  to 
have  his  case  disposed  of  quickly,  had  better  resist  to  the  utmost 
the  making  of  an  order  for  the  trial  of  the  preliminary  question. 

Kay  L.J.  We  have  to  deal  with  a  bill  of  lading  relating  to  a 
shipment  of  frozen  meat.  The  bill  of  lading  has  at  the  head  of 
it  the  words  "  Eefrigerator  bill."  It  has  been  stated  to  us  that 
for  the  carriage  of  a  cargo  of  frozen  meat  a  higher  rate  of 
freight  is  paid  than  for  ordinary  goods.  The  bill  of  lading  states 
that  the  goods  received  on  board  the  ship  for  carriage  from 
Australia  to  England  consist  of  so  many  carcases  of  hard  frozen 
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mutton  ;  and  it  is  stated  in  express  terms  that  this  hard  frozen  C.  A. 
mutton,  so  shipped  in  a  refrigerator  ship,  is  "  to  be  delivered  1895 
(subject  to  the  exceptions  and  conditions  hereinafter  mentioned)  Owners  of 
in  the  like  good  order  and  condition"  in  London,  when  the  sh?p^'^Maobi 
responsibility  of  the  shipowner  is  to  cease.  Then  there  follows  a 
set  of  conditions  or  exceptions  which  we  have  already  intimated  HnGHEs. 
relate  to  what  may  happen  daring  the  voyage,  and  not  to  the  KayL.j, 
state  of  the  ship  or  the  machinery  when  the  goods  are  placed  on 
board.  A  defect  in  the  state  of  the  ship  or  the  machinery  when 
the  goods  are  placed  on  board  would  not  (it  is  enough  for  me 
to  say  might  not)  come  within  any  of  those  exceptions.  But 
I  cannot  help  feeling  that  the  real  question  which  was  submitted 
to  my  brother  Mathew,  and  upon  which  this  appeal  is  brought, 
may  never  arise  at  all.  If  it  should  turn  out  that  the  goods 
were  not  delivered  in  the  order  and  condition  in  which  they 
were  shipped,  and  that  that  arose  from  the  condition  of  the  ship 
at  the  time  when  they  were  shipped,  there  would  be  a  breach  of 
the  express  contract  contained  in  the  bill  of  lading,  and  it 
would  not  be  necessary  to  inquire  whether  there  was  any  implied 
contract.  Supposing,  however,  that  it  should  be  necessary  to 
make  such  an  inquiry,  the  real  inquiry,  as  it  seems  to  me,  would 
be,  not  as  to  the  "  unseaworthiness  "  of  the  ship  properly  so 
called,  but  whether  the  ship  was,  at  the  time  when  the  goods 
were  shipped,  provided  with  proper  appliances  to  enable  her 
to  carry  these  goods  in  their  hard  frozen  condition,  and  deliver 
them  in  that  condition  at  the  end  of  the  voyage.  If  it  be 
necessary  to  consider  that  question,  the  learned  judge  has 
treated  it  as  being  a  question  whether  there^  was  an  implied 
warranty  of  "  seaworthiness,"  as  it  is  called ;  and  no  doubt  the 
cases  to  which  he  referred,  and  other  cases  which  might  be  cited, 
do  appear  to  treat  a  matter  of  that  kind  as  though  it  was  within 
the  ordinary  warranty  of  "  seaworthiness  "  of  the  ship.  To  take 
as  an  instance.  Steel  v.  State  Line  Steamship  Co.  (1),  I  find  that 
Lord  Cairns  L.C.  uses  this  language  (at  p.  76)  :  What  is  the 
meaning  of  the  contract  created  by  those  word  s,  supposing  they 
stood  alone?  I  think  there  cannot  be  any  reasonable  doubt 
entertained  that  this  is  a  contract  which  not  merely  engages  the 

(1)  3  App.  Cas.  72. 
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C.  A.      shipowner  to  deliver  the  goods  in  the  condition  mentioned,  but 
1895       that  it  also  contains  in  it  a  representation  and  an  engagement — 
OwKERs  OF  a  contract — by  the  shipowner  that  the  ship  on  which  the  wheat 
Shtp^'^Maoki    placed  is  at  the  time  of  its  departure  reasonably  fit  for  accom- 

KiNG"     plishing  the  service  which  the  shipowner  engages  to  perform. 

Hughes.    Reasonably  fit  to  accomplish  that  service  the  ship  cannot  be 

jiay  L. J.  unless  it  is  seaworthy."  And  again  he  says  (at  p.  77)  :  "  It  must 
be  from  this,  and  only  from  this,  that  in  a  contract  of  this  kind 
there  is  implied  an  engagement  that  the  ship  shall  be  reasonably 
fit  for  performing  the  service  which  she  undertakes.  In  prin- 
ciple I  think  there  can  be  no  doubt  that  this  would  be  the 
meaning  of  the  contract,  but  it  appears  to  me  that  the  question 
is  really  concluded  by  authority."  Then  Lord  Blackburn  (at 
p.  86)  says :  "  I  take  it,  my  Lords,  to  be  quite  clear,  both  in 
England  and  in  Scotland,  that  where  there  is  a  contract  to  carry 
goods  in  a  ship,  whether  that  contract  is  in  the  shape  of  a  bill  of 
lading,  or  any  other  form,  there  is  a  duty  on  the  part  of  the 
person  who  furnishes  or  supplies  that  ship,  or  that  ship's  room, 
unless  something  be  stipulated  which  should  prevent  it,  that  the 
ship  shall  be  fit  for  its  purpose.  That  is  generally  expressed 
by  saying  that  it  shall  be  seaworthy ;  and  I  think  also  in  marine 
contracts,  contracts  for  sea  carriage,  that  is  what  is  properly 
called  a  '  warranty,'  not  merely  that  they  should  do  their  best  to 
make  the  ship  fit,  but  that  the  ship  should  really  be  fit."  I  read 
that  for  this  purpose — I  understand  that  one  of  the  defences  in 
the  present  case  will  be  this — we  did  not  contract  absolutely 
that  the  ship  was  at  the  time  of  the  shipment  fit  for  the  purpose ; 
all  we  contracted  was,  that  we  would  do  everything  we  reason- 
ably could  do  to  make  her  fit  for  the  purpose. 

Now,  Lord  Blackburn  distinctly  deals  with  that  question,  and 
says  that  that  is  not  the  contract.  It  is  ordinarily  called  a 
contract  of  "seaworthiness,"  though  in  the  present  case  that 
would  hardly  be  accurate  language,  for  the  question  is  not, 
properly  speaking,  one  of  the  seaworthiness  of  the  ship.  But 
Lord  Blackburn  says  it  is  ordinarily  called  a  question  of  sea- 
worthiness, and  the  warranty  implied  is,  not  an  engagement  that 
the  shipowners  will  do  their  best  to  make  the  ship  fit  for  the 
purpose  of  the  particular  voyage,  but  a  warranty  that  she  is 


■2  Q.  B.  QUEEN'S  BENCH  DIVISION.  559 

absolutely  fit  at  the  time  when  the  goods  are  shipped.  If  it  is  0.  A. 
necessary  to  decide  the  point,  I  think  that  in  the  present  case,  1895 


when  you  look  at  the  nature  of  the  contract — a  contract  con-  owneesop 
tained  in  a  bill  of  lading  which  is  headed  "  Eefrigerator  bill "  ;  a  sh?p  "^fM^oRi 
contract  to  carry  meat  which  is  described  as  being  at  the  time  of  King" 
shipment "  hard  frozen  "  ;  a  contract  which  provides  that  (subject  Hughes. 
to  certain  accidents  which  may  occur  during  the  voyage)  the     Kay  l 
meat  shall  be  delivered  in  the  same  good  order  and  condition  as 
that  in  which  it  was  shipped — there  is  a  clear  implication — 
what  Lord  Cairns  called  "  a  representation  and  an  engagement 
— a  contract — by  the  shipowner  that  the  ship  is  at  the  time  of 
its  departure  "  in  a  proper  condition  to  carry  out  that  particular 
voyage  which  is  contracted  for  by  the  bill  of  lading. 

Kow,  we  have  been  told  that  refrigerator  ships  are  provided 
with  machinery  by  which  air  is  compressed ;  and  air  if  much 
compressed  becomes  so  hot  that  you  cannot  bear  to  put  your 
hand  on  the  vessel  in  which  it  is  contained,  and  that  is  because 
^11  the  latent  heat  which  was  in  the  air  still  remains  there  when  it 
is  compressed  into  a  small  compass,  and  becomes  apparent  to  the 
sense  of  touch.  The  compressed  air  is  subjected  to  a  cooling 
process  which  removes  the  heat  which  has  thus  become  sensible ; 
-and  when  the  air  is  allowed  to  expand  again  it  is  found  to  be 
without  the  heat  which  before  was  in  it,  and  is  very  cold,  and  in 
that  cold  condition  it  is  allowed  to  enter  the  refrigerating 
chamber,  which  it  keeps  sufficiently  cool  to  preserve  the  meat  in 
its  frozen  condition  throughout  the  voyage,  and  thus  enables  the 
shipowner  to  fulfil  his  contract  to  deliver  the  meat  in  that 
condition.  Now,  if  that  machinery,  at  the  time  when  the  voyage 
began  and  when  the  meat  was  shipped,  was  not  in  a  condition  to 
perform  that  service,  there  would,  in  my  opinion,  be  a  breach  of 
the  implied  contract  to  provide  a  ship  fit  for  the  service  which 
the  bill  of  lading  contemplates,  and  that  breach  would  not  fall 
within  any  of  the  exceptions  contained  in  the  bill  of  lading.  I 
think,  therefore,  that,  if  we  are  to  decide  this  question,  the 
appeal  fails,  and  it  must  be  dismissed. 


A.  L.  Smith  L.J.  I  also  think  that  my  brother  Mathew  was 
right  in  holding  that  there  is  an  implied  term  in  the  undertaking 
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0.  A.  contained  in  this  bill  of  lading  that  the  ship  Maori  King  and  the 
1895       refrigerating  machinery  therein  were  at  the  time  of  the  ship- 


OwNERs  OF  ment  fit,  under  ordinary  circumstances,  to  carry  the  frozen  meat 
Smp^"  MoAHi     Europe.    Against  that  finding  this  appeal  is  brought. 

King"  The  question  turns  upon  a  contract  for  carriage  by  sea,  and 
Hughes,  different  considerations  apply  to  such  a  contract  from  those 
A.  L.  Smith  L.J.  which  apply  to  contracts  for  carriage  by  land.  Now,  the  first 
part  of  this  bill  of  lading  is  in  a  very  ordinary  form.  It  is  given 
by  the  shipowner  to  the  owner  of  the  goods,  and  by  it  the  ship- 
owner contracts  with  the  owner  of  the  goods  to  carry  hard  frozen 
meat  from  Australia  to  London.  The  meat  is  stated  to  be 
"  shipped  in  apparent  good  order  and  condition,"  and  it  is  "  to  be 
delivered  "  (subject  to  certain  exceptions)  in  like  good  order  and 
condition  "  from  the  ship's  deck  at  the  port  of  discharge  in  this 
country.  I  pause  there  for  a  moment  to  inquire  whether  in  such 
a  bill  of  lading  there  is  any  implied  warranty  that  the  ship  (or  I 
will  say  that  part  of  the  ship  in  which  this  frozen  meat  was  to  be 
taken),  in  which  the  shipowner  undertook  that  he  would  carry 
these  goods  to  this  country,  was  fit  for  the  purpose  for  which  both 
parties  were  contracting  when  the  bill  of  lading  was  given.  It 
is  true  that  connected  with  that  part  of  this  ship  there  was — and 
this  was  known  to  the  parties  contracting — special  machinery  to- 
be  employed,  and  to  be  kept  employed  during  the  voyage, 
otherwise  this  frozen  meat  would  become  decomposed,  and  under 
this  bill  of  lading  might  then  have  been  thrown  overboard  by 
the  shipowner.  But  was  there  contained  in  the  words  which  I 
have  read  a  warranty  that  that  part  of  the  ship  in  which  the 
meat  was  to  be  carried  was,  when  the  ship  set  sail,  fit  for  the 
purpose  for  which  the  parties  were  contracting  ?  In  my  opinion^ 
there  was.  I  will  deal  with  the  exceptions  in  a  moment.  But 
the  importance  of  the  point  which  was  raised  before  my  brother 
Mathew,  and  decided  by  him  in  favour  of  the  plaintiffs,  is  this : 
that,  unless  there  is  this  implied  warranty  that  that  part  of 
the  ship  was  fit  for  the  purpose  for  which  the  parties  were 
negotiating,  it  seems  to  me  probable  that  the  defendants  would 
have  an  answer  to  the  action  in  the  exceptions  from  the  absolute 
obligation  to  deliver  in  like  good  order  and  condition  which 
are  contained  in  the  first  part  of  the  bill  of  lading.    The  bill 
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of  lading  ''runs  thus  :  "  Shipped  in  apparent  good  order  and      0.  A. 
condition  4553  carcases  of  hard  frozen  mutton  to  be  delivered  in  1895 
like  good  order  and  condition  "  except  (inter  alia)  in  the  case  of  Owners  of 
"  failure  or  breakdown  of  machinery."    Now,  there  has  been  a  gg^p  ^^maoei 
failure  or  breakdown  of  machinery  on  the  voyage,  and  the  main  " 
point  now  to  be  decided  (I  do  not  say  the  ultimate  point  to  be  Hughes, 
decided  when  the  action  is  tried)  is,  whether  the  plaintiffs  are  a.l. smith  l.j. 
right  in  saying  that  there  is  an  implied  warranty  that  that  part 
of  the  ship  in  which  the  meat  is  taken  shall  be  "  seaworthy  " 
when  the  voyage  begins.    That  is  the  real  contest  now.    In  my 
opinion  there  is  such  an  implied  warranty.    Some  observations 
made  by  me  in  1884  in  Tattersall  v.  National  Steamship  Co.  (1) 
have  been  referred  to.   I  think  what  I  then  said  was  right,  because 
I  really  said  no  more  than  Lord  Cairns  and  Lord  Blackburn  had 
said  in  Steel  v.  State  Line  Steamship  Co.  (2)    I  only  stated  in 
inferior  language  what  those  eminent  judges  had  already  laid 
down.    Therefore  I  am  of  opinion,  taking  only  the  first  part  of 
this  bill  of  lading,  that  there  is  an  implied  warranty  such  as  my 
brother  Mathew  has  held. 

I  come  now  to  the  point  whether  there  are  other  terms  in  the 
bill  of  lading  which  shew  that  this  implied  warranty  could  not 
have  been  intended.  An  implication  only  arises  when  it  must 
be  presumed  that  the  contracting  parties  intended  what  they  did 
not  put  on  paper.  Could  it  be  said  even  with  plausibility  here 
that  the  owner  of  the  frozen  meat  was  content  to  put  it  on  board 
a  ship  with  refrigerating  machinery  which  was  in  such  a  state 
that,  although  it  might  hold  together  until  the  ship  had  set  sail, 
might  break  down  the  day  after,  and  yet  he  was  not  to  look  to 
the  shipowner  for  damages  ?  I  think  that  is  most  improbable 
on  both  sides,  and  neither  party  intended  it.  In  my  opinion 
there  is  the  implied  warranty  which  I  have  mentioned ;  and  in 
my  judgment  all  the  exceptions  afterwards  mentioned  apply 
after  the  ship  has  set  sail.  They  are  exceptions  during  the 
voyage,  when,  if  all  or  any  of  the  matters  which  are  mentioned 
take  place,  the  shipowner  is  not  to  be  liable.  Bat  if  there  is  (a& 
I  hold  there  is)  an  implied  warranty  that  the  machinery  shall  be 
fit  for  its  purpose  when  the  ship  sets  sail,  then,  in  my  judgment, 
(1)  12  Q.  B.  D.  297.  (2)  3  App.  Cas.  72. 
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0.  A.  the  exceptions  in  no  way  touch  that,  and  are  no  answer  to  a 
1895       claim  by  the  owner  of  the  goods  founded  on  the  original  unfit- 


OwNERs  OF  iiess  of  the  machinery.    For  these  reasons  I  think  my  brother 

Sh^p^'^Maori  ^athew  was  right,  and  that  the  appeal  must  be  dismissed. 
King" 

Appeal  dismissed. 


Hughes. 


Solicitors :  Parker y  Garrett  &  Parker  ;  Waltons,  Johnson  Buhh, 
&  Whatton. 

W.  L.  0. 


O.A.  [IN  THE  COURT  OF  APPEAL.] 

1895 


July  6,  30. 


MONSEN  V.  MACFAELANE  &  CO. 

Ship — Cliarterjparty — Colliery  Guaranty — Incorporation  in  Charterparty — 
Demurrage — Commencement  of  Lay-days. 

A  charterparty,  dated  July  16,  1894,  provided  that  tlie  ship  should 
proceed  to  a  customary  loading  place  in  the  Royal  Dock,  Grimsby  and 
there  receive  a  cargo  of  coal  "  to  be  loaded  as  customary  at  Grimsby  as 
per  colliery  guarantee  in  fifteen  colliery  working  days."  Demurrage  to  be 
at  the  rate  of  4id.  per  ton  per  day. 

By  a  colliery  guaranty,  dated  July  20,  1894,  the  colliery  company 
agreed  with  the  charterers  to  load  the  ship  with  a  cargo  of  coal  "in 
fifteen  colliery  working  days  after  the  said  ship  is  wholly  unballasted  and 
ready  in  dock  at  Grimsby  to  receive  her  entire  cargo  (strikes  of  pitmen, 
&c.,  always  excepted).  Time  not  to  commence  before  August  2.  Time 
to  count  from  the  day  following  that  on  which  notice  of  readiness  is 
received,  the  said  notice  (in  writing)  to  be  handed  to  office  ....  as  soon 

as  the  ship  is  actually  ready  as  above  stipulated  and  not  before  

The  ship  to  move  to  the  spout  and  proceed  with  her  loading  whenever 
required  to  do  so  during  the  entire  continuance  of  her  lay-days.  Demur- 
rage as  per  charterparty,  but  not  exceeding  4c?.  per  registered  ton  per 
colliery  working  day."  The  customary  loading  place  for  coal  in  the  Royal 
Dock,  Grimsby,  was  under  a  "  spout "  or  shoot,  through  which  the  coal 
was  shot  on  board  the  ship. 

Notice  that  the  ship  was  ready  was  given  on  September  3.  She  had  to 
wait  her  turn  to  get  under  the  spout,  and,  but  for  delay  for  which  it  was 
admitted  the  charterers  were  responsible,  she  could  have  been  placed 
under  it  on  September  17.  She  did  not  in  fact  get  under  it  until 
October  10.  The  loading  was  completed  on  October  13.  In  an  action  by 
the  shipowner  against  the  charterers  for  demurrage  : — 

Held,  by  Lord  Esher  M.R.  and  A.  L.  Smith  L.J.  (affirming  the  decision 
of  Mathew  J.),  Kay  L.J.  dissenting,  that  the  provisions  of  the  colliery 
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V. 

Macfarlane 


guaranty  as  to  loading  were  incorporated  into  the  charterparty,  and  that  o.  a. 

the  fifteen  lay-days  commenced  to  run  from  the  day  after  that  on  which  ^g^^ 

notice  was  given  that  the  ship  was  ready  in  the  dock  at  Grimsby  to  .  . 

receive  the  cargo  :  Monsen 

.Held,  by  Kay  L.  J.,  that  the  provisions  of  the  colliery  guaranty  were  not 

incorporated  into  the  charterparty,  and  that  the  lay-days  did  not  begin  to  ^  Qq^ 
run  until  the  day  after  that  on  which  the  ship  might,  but  for  the  acts  of 
the  defendants,  have  been  under  the  spout. 

Appeal  against  a  judgment  of  Mathew  J. 

The  action  was  brought  by  a  shipowner  against  the  charterers 
of  the  ship  for  demurrage  at  the  port  of  loading. 

The  charterparty  was  dated  July  16,  1894,  and  it  was  thereby 
agreed  that  the  ship  FJeld,  being  then  in  Glrimsby,  should,  with 
a,ll  convenient  speed,  "  proceed  to  a  customary  loading  place  in 
the  Eoyal  Dock,  Grimsby,  as  required  by  charterers, .  .  .  and 
there  receive  on  board  from  the  factors,  or  agents  of  the  char- 
terers, a  full  and  complete  cargo  of  Kiveton  Park  coals  from  such 
colliery  as  charterers  or  their  agents  may  direct.  ...  To  be 
loaded  as  customary  at  Grimsby  as  per  colliery  guarantee  in  fifteen 
colliery  working  days.  .  .  .  Demurrage  to  be  at  the  rate  of  4:d. 
per  register  ton  per  day." 

The  colliery  guaranty  (which  was  in  a  form  in  common  use 
at  the  port  of  Grimsby)  was  dated  July  20,  1894,  and  was  ad- 
dressed to  the  charterers.   By  it  the  Kiveton  Park  Coal  Company 
undertook  "  to  load  the  ship  Fjeld  with  best  hard  steam  coal  in 
fifteen  colliery  working  days  (Sundays  and  colliery  holidays  not 
working  days)  after  the  said  ship  is  wholly  unballasted  and  ready 
in  dock  at  Grimsby  to  receive  her  entire  cargo  (strikes  of  pitmen, 
frosts  and  storms,  delays  at  spout  caused  by  stormy  weather  or 
floods,  or  delay  on  the  part  of  the  railway  company,  either  in 
supplying  trucks  or  loading  the  coals  from  the  colliery,  or  any 
other  accident  stopping  the  workings,  loading  or  shipping  of  the 
said  cargo  always  excepted).    Time  not  to  commence  before 
August  2,  1894.    Time  to  count  from  the  day  following  that  on 
which  notice  of  readiness  is  received,  the  said  notice  (in  writiug) 
to  be  handed  to  ofiSce  during  office  hours  as  soon  as  the  ship  is 
actually  ready  as  above  stipulated  and  not  before.    No  notices 
received  on  Sundays  or  any  colliery  holidays.   The  ship  to  move 
to  the  spout  and  proceed  with  her  loading  whenever  required  to 
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C.  A.      do  so  during  the  entire  continuance  of  her  lay-days.  Demurrage 
1895       as  per  charterparty,  but  not  exceeding  4:d,  per  registered  ton  per 
MoNSEN     colliery  working  day." 
Marfarlane     There  was  only  one  coal  staith  or  spout  in  the  Eoyal  Dockj. 
&  Co.      Grimsby,  at  which  a  ship  of  the  size  of  the  FJeld  could  load,  and 
all  ships  loading  coal  at  the  Eoyal  Dock  were  obliged  to  load  at 
a  coal  staith,  this  being  the  "customary  loading  place."  On 
September  3  the  captain  gave  notice  that  the  ship  was  ready  to 
load,  and  she  was  entered  in  the  "  turn  book  "  as  ready  to  go  to 
the  staith.    Her  turn  did  not  come  until  September  17,  and  she' 
could  not  therefore  have  loaded  any  coal  till  that  day.  The 
colliery  company  did  not  give  notice  that  they  were  ready  to 
deliver  the  coal  until  October  9.   The  ship  went  to  the  staith  on 
October  10,  and  her  loading  was  completed  on  October  13.  If 
she  had  gone  to  the  staith  on  September  17  her  loading  would 
have  been  completed  on  September  20. 

Mathew  J.  held  that  the  provisions  of  the  colliery  guaranty 
as  to  loading  were  incorporated  into  the  charterparty,  and  that 
the  plaintiff  was  entitled  to  twenty-three  days'  demurrage  from 
September  20  to  October  13. 
The  defendants  appealed, 

Joseph  Walton,  Q.G.,  and  Danchweris,  for  the  defendants.  The 
colliery  guaranty  is  not  incorporated  in  the  charterparty.  The 
shipowner  was  not  a  party  to  the  guaranty  and  had  no  control 
over  it.  It  was  executed  after  the  charterparty,  and  the  ship- 
owner never  even  saw  it.  It  is  addressed  to  the  charterers,  not 
to  the  shipowner.  Though  the  custom  of  a  port  may  be  intro- 
duced into  a  charterparty  there  is  no  authority  for  incorporating 
a  distinct  document  such  as  this  colliery  guaranty.  The  lay- 
days do  not  commence  until  the  ship  has  arrived  at  the  customary 
loading  place — i.e.  at  the  berth  :  Nelson  v.  Dahl  (1) ;  Tharsia 
Sulphur,  dtc,  Co.  V.  Morel  Brothers  &  Co.  (2)  ;  Good  &  Co.  v. 
Isaacs.  (3)  The  reference  in  the  charterparty  to  the  colliery 
guaranty  could  not  alter  the  place  of  destination  previously 
mentioned  in  the  charterparty.   The  ship  was  in  the  Eoyal  Dock 

(1)  12  Ch.  D.  568,  581.  (2)  [1891]  2  Q.  B.  647. 

(3)  [1892]  2  Q.  B.  555. 
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on  September  4  ;  if  she  had  had  her  proper  turn  she  would  have      0.  A. 
^ot  to  the  loading  place  on  September  17.    She  did  not  get  1895 
there  till  October  10.    This  was  the  fault  of  the  coal  company,  Monsen 
because  they  gave  a  preference  to  other  vessels.    The  shipowner  j^i^tj^arlan: 
cannot  sue  upon  the  colliery  guaranty  unless  it  is  introduced      ^  CJo. 
into  and  made  part  of  the  charterparty  :  Restitution  Steamship 
{Jo.  v.  Pirie  &  Co.  (1)    A  clause  which  incorporates  a  colliery 
guaranty  into  a  charterparty  ought  to  be  construed  so  as  to  give 
effect  to  the  whole  of  the  charterparty.   It  being  known  that  the 
•ship  was  already  in  Grimsby  Dock  when  the  charterparty  was 
executed,  she  was  not  an  "  arrived  "  ship  until  she  was  under  the 
"  staith."    She  was  not  "  ready  "  until  she  was  at  the  place  at 
which  according  to  the  custom  of  the  port  she  ought  to  load : 
{jrood  &  Co.  V.  Isaacs.  (2)   The  reference  to  the  colliery  guaranty 
is  controlled  by  the  words  "to  be  loaded  as  customary  at 
Orimsby  " :  Tapscott  v.  Balfour.  (3) 

Even  if  the  colliery ,  guaranty  is  imported  into  the  charter- 
party,  the  words  "  ready  in  the  dock  at  Grimsby  to  receive  her 
cargo  "  mean  "  ready  under  the  staith."  There  was  evidence 
that  the  ship  might  have  got  under  the  staith  on  September  17. 
The  fifteen  days  would  then  have  run  from  September  18,  and, 
there  being  two  Sundays  included,  the  lay-days  would  have 
expired  on  October  4. 

Lawson  Walton^  Q.C,  and  T.  G.  Carver,  for  the  plaintiff.  It 
is  admitted  that,  if  there  were  not  any  special  clause  in  the 
charterparty,  the  lay-days  would  not  commence  until  the  ship 
had  got  to  the  place  where  she  could  load  her  cargo.  But 
there  is  a  special  clause  in  this  charterparty,  and  it  imposes  an 
express  obligation.  The  charterparty  contains  no  provision  as 
to  loading  except  in  the  reference  to  the  colliery  guaranty,  and 
that  guaranty  defines  the  loading  obligations  of  the  charterers. 
The  guaranty  is  in  a  form  in  common  use  at  the  port,  and  all 
its  provisions  as  to  the  loading  of  the  ship  are  incorporated 
into  the  charterparty. 

Joseph  Walton,  Q.C.,  in  reply.  The  provisions  of  the  colliery 
guaranty  as  to  the  loading  of  the  ship  may  be  imported  into 

(1)  61  L.  T.  (N.S.)  330.  (2)  [1892]  2  Q.  B.  555. 

(3)  L.  E.  8  C.  P.  46. 
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C.  A.  the  charterparty,  but  not  the  provision  as  to  the  time  when  the 

1895  ship  is  to  be  treated  as  "  arrived."     It  may  well  be  that  the 

MoNSEN  colliery  company  are  bound  more  strictly  to  the  charterers  than 

^-  the  charterers  are  to  the  shipowner. 
&  Co.  Cur.  adv.  vult. 

July  80.  LoKD  EsHER  M.K.  This  is  an  action  for  demurrage 
brought  by  a  shipowner  against  the  charterers  of  the  ship.  The 
action  is  brought  upon  the  charterparty,  and  the  dispute  is  as  to 
the  day  on  which  the  lay-days  began.  I  will  consider  for  a 
moment  the  subject-matter  of  such  a  contract.  In  Nelson  v. 
Bahl  (1)  this  Court  took  occasion  to  explain  several  well-known 
forms  of  charterparty  and  to  state  when  under  those  forms  the 
lay-days  would  commence.  But  that  was  not  intended  to  be  an 
exhaustive  enumeration.  There  may  well  be  other  forms  of 
charterparty  to  which  the  rule  laid  down  in  that  case  is  not 
applicable.  It  appears  to  me  that  the  charterparty  in  the  present 
case  is  not  within  any  of  the  forms  which  were  dealt  with  in 
Nelson  v.  BaJil  (1),  but  is  one  which  applies  to  a  particular  port. 
That  port  is  a  coal  port — a  port  at  which  coals  are  shipped  direct 
from  the  colliery.  Who  are  the  parties  to  the  loading  of  a  ship  ? 
Primarily  the  shipowner  and  the  shipper.  The  loading  is  a 
combined  operation  by  the  shipper  and  the  shipowner.  The 
shipowner  is  bound  to  have  his  ship  ready  to  receive  the  cargo, 
and  the  shipper  is  bound  to  have  his  cargo  ready  to  put  into 
the  ship.  He  is  bound  to  bring  the  cargo  to  the  side  of  the 
ship  and  up  to  the  deck,  and  then  the  shipowner  has  to  receive 
the  cargo  and  to  deal  with  it.  But  in  such  a  port  as  Grimsby 
there  are  other  parties  without  whose  concurrence  the  work  of 
loading  a  ship  cannot  be  done.  The  port  consists  of  a  dock 
which  is  under  the  control  of  a  harbour-master.  The  shipowner 
cannot  place  his  ship  just  where  he  pleases ;  he  must  submit  to 
the  regulations  of  the  harbour-master.  The  coals  are  brought 
to  the  port  by  the  colliery  owner,  and  they  have  to  be  put  on 
board  the  ship  by  means  of  a  "  staith  "  or  "  spout,"  under  which 
the  ship  has  to  lie.  The  coals  cannot  come  there  without  the 
act  of  the  colliery  owner.   In  such  a  port  as  this  there  are  there- 


(1)  12  Ch.  D.  568. 
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fore  four  parties  to  the  transaction  of  loading  a  ship  with  coal —  c.  A. 
the  shipowner,  the  charterer,  the  colliery  owner,  and  the  harbour-  i895 


master.  It  follows  that  in  such  a  port  there  must  be  some  cus-  monsen 
tomary  mode  of  dealing  with  a  cargo,  and  the  charterparty  must  M^ui-JiL^^j^ 
be  in  a  form  appropriate  to  such  a  method  of  loading.  It  ^ 
appears  to  me  that  the  form  of  charterparty  which  has  been  used  LordEaher  m,r, 
here  enables  the  parties  to  deal  properly  with  all  these  matters. 
It  begins  in  the  ordinary  way.  Then  it  says  that  the  ship,  being 
then  in  Grimsby,  is  to  proceed  with  all  convenient  speed  "to  a 
customary  loading  place  in  the  Koyal  Dock,  Grimsby,"  but  it 
does  not  say  where  that  place  is.  Then  the  transaction  is 
described  in  general  terms.  But,  inasmuch  as  there  are  several 
parties  to  the  transaction  of  loading,  it  was  necessary  to  deter- 
mine the  rights,  duties,  and  liabilities  of  each  party,  and  in 
a  charterparty  that  is  always  done  by  the  demurrage  clause.  The 
object  of  that  clause  is  to  settle  the  rights,  duties  and  liabilities 
of  the  parties  to  the  loading  of  the  ship.  That  clause  is  one, 
not  several  clauses ;  if  the  duties  and  liabilities  are  settled  as- 
regards  one  party  they  are  necessarily  settled  as  regards  them 
all.  The  object  is  to  determine  the  rights,  duties,  and  liabilities^ 
of  each  party  to  the  one  transaction  of  loading.  The  charter- 
party  deals  with  each  part  of  the  transaction  as  a  part  of  the  one 
transaction  consisting  of  that  which  each  party  has  to  do.  Here 
the  ship  is  "  to  be  loaded  as  customary  at  Grimsby  as  per  colliery 
guarantee,"  that  is,  as  customary  at  Grimsby  when  there  is  a 
colliery  guaranty,  and  she  is  to  be  loaded  in  "  fifteen  colliery 
working  days."  This  deals  with  the  right  of  the  charterer,  and 
it  gives  him  fifteen  working  days  in  which  to  perform  his  part 
of  the  transaction.  The  charterer  takes,  and  the  shipowner  gives- 
him  a  margin  of  time.  Then  demurrage  is  to  be  at  a  specified 
rate  per  diem.  Demurrage  does  not  apply  to  the  lay-days ;  it  isr 
to  be  paid  for  additional  days  beyond  the  fifteen  days.  If  the 
ship  is  detained  beyond  the  fifteen  days  demurrage  is  to  be 
paid  by  the  charterer  by  way  of  damages.  The  "  lay-days  "  are 
the  loading  days.  A  specified  number  of  days  is  given  to  the 
charterer  in  which  he  is  to  perform  his  part  of  the  loading  of  the 
vessel.  A  longer  time  is  allowed  than  would  be  required  if 
the  charterer  used  the  utmost  expedition ;  but  in  order  to  meet 
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0.  A.      contingencies  a  considerable  margin  is  allowed.    The  loading  is 
1895      to  be  "  as  customary  at  Grimsby  as  per  colliery  guarantee."  The 
MoNSEN    effect  of  those  words  is,  in  my  opinion,  to  incorporate  the  colliery 
Maefaelane  g^^^^^ty  into  the  charterparty,  and  to  introduce  it,  so  far  as  it 
&  Co.      is  applicable,  into  the  demurrage  clause.    The  charterer  under- 
LordEsherM.R.  takes  to  load  the  ship  "in  fifteen  colliery  working  days."  The 
colliery  guaranty  adopts  the  same  figures,  and  the  coal  com- 
pany undertake  to  load  the  ship  "  in  fifteen  colliery  working 
days  after  the  said  ship  is  wholly  unballasted  and  ready  in  dock 
at  Grimsby  to  receive  her  entire  cargo."    "  Time  to  count  from 
the  day  following  that  on  which  notice  of  readiness  is  received." 
It  is  necessary  to  fix  the  time  from  which  the  lay-days  are  to 
run.    They  are,  in  my  opinion,  to  run  from  the  day  following 
that  on  which  the  shipowner  gives  notice  in  writing  that  the 
ship  is  ready  to  receive  the  cargo.    But,  when  a  ship  in  such  a 
port  as  this  is  subject  to  the  control  of  the  harbour-master,  it  is 
customary  for  the  shipowner  to  give  notice  of  readiness  to  him  as 
well  as  to  the  charterer,  and  then  the  ship  is  put  by  the  harbour- 
master on  turn  to  go  under  the  spout  according  to  the  date  of 
the  notice.    If  when  the  ship's  turn  comes  the  charterer  has  not 
got  the  coal  ready  to  put  on  board  the  harbour-master  will  pass  her 
by,  and  allow  another  ship  to  go  under  the  spout.    It  would  be 
absurd  to  place  the  ship  under  the  spout  if  the  coals  are  not 
ready  to  be  put  on  board.    The  coals  are  not  delivered  to  the 
shipowner  until  they  are  at  the  bottom  of  the  spout.    It  is  the 
duty  of  the  charterer  to  see  that  he  has  the  use  of  the  spout 
within  the  appointed  lay-days.  Suppose  the  colliery  owner  did  not 
bring  the  coal  to  the  spout  within  the  time  fixed  by  the  charter- 
party,  who  would  be  answerable  for  the  delay  ?    As  between  the 
shipowner  and  the  charterer,  clearly  the  latter  would  be  answer- 
able.   The  charterer  must  see  that  he  had  the  coal  ready  to  be 
loaded  at  the  spout  within  the  lay-days.    It  is  for  this  reason 
that  at  such  a  port  as  this  the  charterer  always  takes  care  to 
obtain  from  the  colliery  owner  a  guaranty  that  the  coals  shall 
be  delivered  to  him  within  the  same  time  as  that  which  is  fixed 
by  the  charterparty  for  the  loading.    The  charterer  is  under 
an  obligation  to  the  shipowner,  and  he  has  by  means  of  the 
guaranty  a  remedy  over  against  the  colliery  owner. 
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This  being  the  state  of  things,  when  did  the  lay-days  begin  in  0.  A. 
the  present  case  ?    It  would,  as  Mathew  J.  said,  be  as  a  matter  of  1895 


business  ridiculous  to  say  that  they  began  only  when  the  ship  was  Mon»en 
actually  under  the  spout.  The  harbour-master  would  certainly  -^^^^^^^j,^^ 
not  allow  her  to  remain  under  the  spout  for  fifteen  days.  It  is  &  Co. 
proved  that  it  would  take  only  three  days  to  load  the  ship  Lord  Esher  m.r. 
working  day  and  night.  The  harbour-master  would  not  allow 
her  to  go  under  the  spout  until  the  coal  was  ready  to  be  shipped. 
So  that,  if  the  lay-days  did  not  commence  until  the  ship  was 
under  the  spout,  there  never  could  be  any  demurrage.  Either 
the  ship  would  never  come  under  the  spout  at  all,  or  there  never 
could  be  any  demurrage.  It  was  for  this  reason  that  the  colliery 
guaranty  fixed  the  date  from  which  the  lay-days  were  to  begin 
by  the  provision,  "  time  to  count  from  the  day  following  that 
on  which  notice  of  readiness  is  received."  What  is  meant  by 
"  readiness  "  ?  All  that  the  shipowner  could  do  was  to  get  his 
ship  ready,  so  that  when  she  was  under  the  spout  she  would  be 
able  at  once  to  receive  the  coal.  He  must  place  the  ship  as 
near  to  the  spout  as  the  harbour-master  would  permit  her  to  be, 
and  have  everything  on  board  ready  for  the  reception  of  the 
coal,  and  when  she  is  in  that  place  and  condition  he  is  to  give 
notice  of  readiness  to  the  charterer  that  he  may  get  his  coal 
ready  for  shipment.  Notice  must  also  be  given  to  the  harbour- 
master. It  seems  to  me,  therefore,  upon  the  construction  of 
this  charter,  coupled  with  the  colliery  guaranty,  that  the  lay- 
days begin  to  run  on  the  day  after  that  on  which  notice  of 
readiness  is  received  by  the  charterer,  and  after  that  everything 
is  at  the  risk  of  the  charterer.  If  the  colliery  owner  does  not 
fulfil  his  obligation  to  the  charterer,  the  charterer  will  have  to  pay 
demurrage  to  the  shipowner,  and  umder  the  guaranty  he  will  be 
able  to  recover  from  the  colliery  owner.  In  my  opinion,  therefore^ 
the  judgment  of  Mathew  J.  was  right,  and  should  be  affirmed. 

Kay  L.J.  This  appeal  does  not  raise  any  question  of  mer- 
cantile or  commercial  law,  but  only  what  is  the  right  construction 
of  a  charterparty. 

The  action  is  by  a  shipowner  against  the  charterers  for  demur- 
rage at  the  port  of  loading. 
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C.  A.         The  charterparty  is  in  a  form  calculated  to  puzzle  any  one  as 
1895      to  its  meaning.    It  refers  to  another  document  called  a  colliery 
MoNSEN     guaranty,  and  whether  any,  and,  if  any,  what  part  of  that 
\r.PARLANE  g^^^^^^y  is  incorporated  in  the  charterparty,  and,  if  it  be,  what 
&  Co.      is  the  effect  of  the  incorporation  is  the  problem  to  be  solved. 
Kay  L.J.     The  charterparty  provides  for  lay-days :  the  question  is  when 
they  began.    The  lay-days  are  fifteen  ;  but  they  are  not  fifteen 
loading  days  :  they  are  fifteen  "  colliery  working  days."  The 
cargo  to  be  shipped  was  coal.    It  would  seem  that  the  charterers 
wished  to  stipulate  for  an  ample  number  of  days  to  enable  them 
to  obtain  the  coal  from  the  colliery.    The  ship  was  actually 
loaded  in  three  days.    Fifteen  days  would  be  much  longer  than 
would  be  requisite  if  the  coal  was  ready.    The  fifteen  days  were 
wanted  to  give  sujBScient  time  for  the  coal  to  be  got  ready. 

Without  the  colliery  guaranty  the  form  of  the  charterparty 
is  one  as  to  which  a  number  of  decisions  have  established  a 
canon  of  construction.  It  is  an  agreement  that  the  ship  Fjeld, 
then  in  Grimsby,  should  with  all  convenient  speed  "  proceed  to 
a  customary  loading  place  in  Eoyal  Dock,  Grimsby,  or  as  near 
thereto  as  she  may  safely  get  always  afloat,  and  there  receive  on 
board  from  the  factors  or  agents  of  the  said  charterers  a  full  and 
■complete  cargo  of  Kiveton  Park  coals  from  such  colliery  as 
the  charterers  or  their  agents  may  direct " ;  and,  among  other 
exceptions,  there  is  this :  "  strikes,  lock-outs,  or  accidents  at  the 
colliery  directed,  or  on  railways,  or  any  other  hindrances  of  what 
nature  soever  beyond  the  charterers'  or  their  agents'  control 
throughout  this  charter  always  excepted  " ;  and  the  charterparty 
contained  these  words,  which  occasion  the  difficulty :  "  to  be 
loaded  as  customary  at  Grimsby  as  per  colliery  guarantee  in 
fifteen  colliery  working  days."  Omitting  the  words  "  as  per 
colliery  guarantee,"  it  has  been  decided  in  several  cases,  of 
which  Nelson  v.  Dalil  (1),  Thar  sis  Sulphur  Co.  v.  Morel  Brothers 
&  Co.  (2),  and  Good  v.  Isaacs  (3)  are  the  latest,  that,  according 
to  the  true  construction  of  such  a  charterparty,  the  lay-days, 
which  are  the  time  within  which  the  ship  is  to  load,  do  not 
begin  until  she  has  arrived  at  the  place  mentioned  in  the  char- 

(1)  12  Ch.  D.568;  affirmed  6  App.  (2)  [1891]  2  Q.  B.  647. 

Cas.  38,  (3)  [1892]  2  Q.  B.  555. 
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terparty  where  the  loading  is  to  be  made.  Moreover,  notice  that  0.  A. 
the  ship  is  ready  to  receive  her  cargo  need  not  be  given  until  1895 
she  is  at  the  place  named  :  Nelson  v.  DahL  (1)  The  place  named  Monsen 
in  this  charterparty  is  "  a  customary  loading  place  in  Eoyal  maoparlane 
Dock,  Grimsby."  In  this  Koyal  Dock  there  are  two  berths 
with  shoots  or  "spouts,"  as  they  are  called  in  these  documents,  KayLJ. 
for  loading  coal  into  ships.  Only  one  of  these  berths  had 
sufficient  depth  of  water  to  float  the  FJeld.  Therefore,  this 
berth  was  the  place  of  loading  indicated  in  this  charterparty ; 
and,  as  the  ship  could  not  occupy  the  berth  until  permitted  by 
the  harbour-master,  prima  facie  the  lay-days  would  not  begin 
until  the  ship  occupied  the  berth  by  that  permission.  Of 
course,  the  colliery  owners  were  not  parties  to  this  contract. 
When  the  charterparty  was  signed  no  colliery  guaranty  had 
been  given  as  to  the  cargo  for  this  ship,  but  one  was  arranged 
shortly  afterwards.  I  understand  that  it  was  in  a  printed  form 
filled  up  in  writing.  It  was  an  agreement  by  the  owners  of  the 
Kiveton  Colliery  with  the  charterers.  The  shipowner  was  not 
a  party  to  it.  By  it  the  colliery  owners  undertook  to  load  the 
FJeld  with  coal  "  in  fifteen  colliery  working  days  (Sundays  and 
colliery  holidays  not  working  days),  after  the  said  ship  is  wholly 
nnballasted  and  ready  in  dock  at  G-rimsby  to  receive  her  entire 
cargo  (strikes  of  pitmen,  frosts  and  storms,  delays  at  spout 
caused  by  stormy  weather  or  floods,  or  delay  on  the  part  of  the 
railway  company,  either  in  supplying  trucks  or  loading  the  coals 
from  the  colliery,  or  any  other  accident  stopping  the  workings, 
loading  or  shipping  of  the  cargo  always  excepted)."  So  far  it 
seems  to  be  part  of  the  common  form.  There  is  then  introduced 
in  writing :  "  Time  not  to  commence  before  August  2,  1894  " ; 
and  then  follows  in  the  common  form  :  "  Time  to  count  from  the 
day  following  that  on  which  notice  of  readiness  is  received  ;  the 
said  notice  (in  writing)  to  be  handed  to  office  during  office  hours, 
9  A.M.  to  5  P.M. ;  Saturdays,  9  a.m.  to  1  p.m.,  as  soon  as  the 
ship  is  actually  ready,  as  above  stipulated,  and  not  before.  jSTo 
notice  received  on  Sundays  or  any  colliery  holidays."  I  pause 
to  observe  that,  this  being  an  agreement  between  the  colliery 
owners  and  the  charterers,  the  notice  here  referred  to  is  a  notice, 
(1)  12  Ch.  D.  at  p.  581. 
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0.  A.      not  by  the  shipowner,  who  had  nothing  to  do  with  the  colliery 

1895  owners,  but  by  the  charterers  to  the  colliery  owners,  and  the 
MoNSEN  stipulations  as  to  the  hours  at  which,  and  the  office  at  which,  the 
Macfaelane  'notice  was  to  be  delivered  did  not  affect  the  shipowner  in  any 

^  ^Q-      way.    The  office  referred  to  is  the  office  of  the  colliery  company. 

KayLj.  The  guarant)^  proceeds:  "The  ship  to  move  to  the  spout  and 
proceed  with  her  loading  whenever  required  to  do  so  during  the 
entire  continuance  of  her  lay-days.  Demurrage  as  per  charter- 
party,  but  not  exceeding  4cZ.  per  registered  ton  per  colliery 
working  day.  The  non-fulfilment  of  any  of  the  above  conditions 
to  render  this  guarantee  null  and  void."  These  conditions  cannot^ 
I  should  think,  be  imported  into  the  charterparty.  How  could 
any  one  seriously  contend  that  a  failure  by  the  colliery  owners  or 
the  charterers  to  observe  the  provisions  of  the  guaranty  would 
make  the  charterparty  void,  or  how  could  the  stipulation  as  to 
the  amount  of  demurrage  between  the  colliery  owners  and  the 
charterers  affect  the  shipowner?  Moreover,  the  clause  as  to 
demurrage  distinguishes  in  terms  between  the  guaranty  and 
the  charterparty — "  Demurrage  as  per  charterparty."  The  ex- 
ceptions in  the  guaranty  are  worded  differently  from  those 
in  the  charterparty.  Can  these  be  treated  as  added  to  those 
in  the  charterparty?  Even  if  the  exceptions  in  the  charter- 
party  are  equally  extensive,  the  argument  loses  none  of  its 
force :  one  set  were  as  between  the  charterers  and  the  ship- 
owner ;  the  other  between  the  charterers  and  the  colliery 
owners.  They  could  not  be  read  as  being  twice  over  in  the 
charterparty.  It,  therefore,  seems  to  me  unreasonable  to  say 
that  the  whole  of  the  guaranty  is  to  be  read  into  the  charter- 
party.  Is  any  part  of  it  incorporated  ?  I  should  rather  construe 
the  reference  to  the  guaranty  as  meaning  only  to  explain  why 
the  lay-days  are  to  be  "  colliery  working  days."  "  Fifteen  colliery 
working  days  as  per  colliery  guarantee,"  referring  to  the  guaranty 
to  describe  the  colliery  working  days,  or  perhaps  only  to  shew 
why  that  description  of  the  days  was  used  in  the  charterparty. 
I  cannot  read  the  charterparty  as  meaning  that  whatever  stipu- 
lations as  to  time  might  be  contained  in  any  guaranty  thereafter 
to  be  given  by  the  colliery  owners  to  the  charterers  should  be 
treated  as  binding  between  the  charterers  and  the  shipowner. 
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Take,  for  instance,  the  special  provision  introduced  in  writing,  C.  A. 
"Time  not  to  commence  before  August  2,  1894."    Can  the  1895 


shipowner  be  held  bound  by  this  provision,  which  did  not  exist  in  monsbn 
the  common  form,  and  could  not  be  anticipated  when  he  signed  i^^qp^r^^ne 
the  charterparty  on  July  16  ?    Suppose  the  berth  and  the  ship      &  Co. 
had  been  ready  on  July  17,  could  not  the  shipowner  have  KayL.j. 
claimed  demurrage  if  the  ship  were  not  loaded  within  fifteen 
colliery  working  days  thereafter?    Or  suppose  the  charterers 
delayed  giving  notice  to  the  colliery  owners  that  the  ship  was 
ready,  is  the  shipowner  only  to  begin  the  lay-days  from  one 
day  after  that  notice  was  given  by  the  charterers  to  the  colliery 
owners?    The  learned  judge  seems  to  have  considered  that 
the  lay-days  began  on  the  day  following  that  on  which  the 
shipowner  gave  notice  to  the  charterers  that  the  ship  was 
ready.    This  he  says  was  on  September  3,  so  that  the  lay- 
days began  on  the  4th.    The  ship  could  not  get  to  the  berth 
indicated  in  the  charterparty  till  September  17.    I  confess  I 
cannot  find  anywhere  in  these  documents,  whether  read  together 
or  separately,  an  agreement  that  the  lay-days  are  to  begin  one 
day  after  notice  by  the  shipowner  that  the  ship  is  ready.  The 
notice  mentioned  in  the  guaranty,  as  I  have  already  pointed 
out,  is  a  notice  to  be  given  by  the  charterers  to  the  colliery 
owners,  and  to  read  that  as  meaning  a  notice  given  by  the  ship- 
owner to  the  charterers  is  not  to  construe  the  agreement,  but 
to  add  to  it  a  stipulation  which  it  does  not  contain.    Moreover,  , 
the  words  in  the  guaranty,  "  After  the  said  ship  is  wholly 
unballasted  and  ready  in  dock  at  Grimsby  to  receive  her  entire 
cargo,"  I  should  read  as  meaning  "  ready  according  to  the  charter- 
party."    That  clause  does  not  refer  merely  to  the  ship  being 
empty.   If  it  did,  the  reference  to  the  dock  would  be  unmeaning. 
"  Keady  in  dock  "  does  not  mean  ready  in  any  dock.    It  must 
mean  ready  in  the  dock  in  which  the  ship  was  to  be  loaded.  It 
is  agreed  that  she  could  not  be  loaded  in  the  Koyal  Dock  until 
-she  got  under  one  particular  spout ;   and  "  to  be  loaded  as 
customary  at  Grimsby  "  in  the  Eoyal  Dock  means  to  be  loaded 
at  that  spout.    Therefore  it  seems  to  me  that,  even  as  between 
the  colliery  owners  and  the  charterers,  the  ship  would  not  be 
jeady  in  dock  until  she  was  at  the  spout. 
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C.A.         The  construction  which  the  learned  judge  has  put  upon  this- 
1895       charterparty  involves  a  result  which,  as  it  seems  to  me,  neither 
MoNSEN    party  intended,  and  which  would  be  very  unjust.    If,  whenever 
Macfarlane       ^^^P       empty  and  in  a  condition  to  receive  cargo  and  lying 
&  Co.      in  the  Koyal  Dock,  notice  might  be  given  by  the  shipowner  to- 
Kay  L.J.     the  charterers,  and  the  lay-days  must  then  commence,  that  notice^ 
might  be  given,  although  it  was  perfectly  well  known  that  she 
could  not  get  to  her  berth  under  the  spout  within  fifteen  days. 
It  seems  to  me  impossible  to  suppose  that  the  charterers  intended 
to  run  this  risk. 

In  my  opinion  the  lay-days  ought  not  to  begin  before 
September  17,  the  first^  day  on  which  the  ship  could  get  to  her 
berth  in  the  Eoyal  Dock. 

As  September  17  was  the  first  day  on  which  by  the  custom  of 
the  port  the  ship  could  occupy  her  berth,  in  my  opinion  the  lay- 
days began  then.  The  fifteen  lay-days  would  expire  on  October  2  ; 
and  the  demurrage  should,  I  think,  be  reckoned  from  that  date. 


A.  L.  Smith  L.J.  (after  reading  the  charterparty  and  the 
colliery  guaranty,  continued).  I  cannot  doubt  that  the  meaning 
of  the  guaranty,  as  between  the  charterers  and  the  Kiveton  Park 
colliery,  is  that  the  colliery  company  (subject  to  the  exceptions 
mentioned)  undertook  to  load  the  ship  with  coal  within  fifteen 
colliery  working  days  from  the  day  after  that  upon  which  notice 
was  given  that  the  ship  was  ready  in  the  dock  at  Grimsby  to 
receive  her  entire  cargo — i.e.,  empty  and  ready  in  dock  to  receive 
it — and  that,  as  between  the  charterers  and  the  colliery  company, 
the  latter  had  then  fifteen  working  days  in  which  to  load  the 
ship,  although  the  actual  loading  whilst  under  the  spout  might 
only  occupy  two  or  three  days.  It  has  been  found  by  my  brother 
Mathew  that  the  ship  was  ready  in  the  dock  to  receive  her  cargo 
upon  September  3,  when  due  notice  thereof  was  given,  and  he 
held  that  the  fifteen  lay-days  commenced  to  run  from  the  next 
day — namely,  September  4,  1894 — he  being  of  opinion  that  the 
terms  of  the  colliery  guaranty  as  to  loading,  which  necessarily 
included  the  question  of  lay-days,  were  incorporated  into  the 
charterparty  by  the  clause,  "  To  be  loaded  as  customary  at 
Grimsby  as  per  colliery  guarantee  in  fifteen  colliery  working 
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days."  The  defendants  contend  that  this  is  not  so,  and  that  by  0.  A. 
the  terms  of  the  charterparty  the  lay-days  did  not  commence  1895 


until  the  ship  was  under  the  spout,  which  was  the  customary  Monsen 
loading  place  in  the  Koyal  Dock  at  Grimsby.  They  admit  that  m^c^/^lane 
under  the  circumstances  of  this  case  the  lay-days  began  on  &Co. 
September  18;  for  the  ship,  but  for  the  defendants'  acts,  could  a.  l.  smith  l.j. 
have  been  under  the  spout  on  September  17,  and  also  that  she 
was  kept  away  from  the  spout  by  acts  for  which  the  defendants 
are  responsible  from  that  day  (September  17)  until  October  10, 
1894,  when  she  went  under  the  spout  and  loaded  a  full  and 
complete  cargo  in  three  days,  ending  on  October  13,  1894. 
Now,  the  object  for  which  a  colliery  guaranty  is  taken  by  and 
given  to  a  charterer,  and  for  which  it  is  by  him  incorporated  into 
a  charterparty,  is  well  known  to  shipowners,  charterers,  and 
colliery  proprietors,  and  it  is  admitted  that  the  guaranty  in  the 
present  case  is  in  the  ordinary  form,  being  mostly  in  print.  It 
is  a  document  which  is  obtaiaed  by  a  charterer,  who  is  about  to 
load  a  ship  under  a  charterparty  with  coals,  from  a  colliery 
owner,  in  order  that  the  charterer  may  obtain  from  him  a 
guaranty  that  he  will  load  the  ship  with  coal  within  a  given 
time,  i.e.  within  a  given  number  of  lay-days.  It  is  a  document 
which  the  charterer  who  takes  coal  from  a  colliery  wherewith  to 
load  a  ship  is  ever  anxious  to  have  incorporated  into  the  charter- 
party,  so  that,  as  regards  the  time  to  be  occupied  in  loading  the 
ship,  he  may  be  under  no  greater  obligation  to  the  shipowner 
than  the  colliery  owner  is  under  to  him,  and  by  its  incorporation 
he  secures  for  himself  the  advantage  of  not  having  to  pay 
damages  (whether  by  way  of  demurrage  or  detention)  to  the 
shipowner  which  he  cannot  recover  over  against  the  colliery 
owner,  who  is  the  real  master  of  the  situation  as  regards  the  time 
to  be  occupied  in  loading  the  ship  with  coal. 

I  agree  with  the  argument  of  the  defendants,  that,  if  the  first 
clause  in  the  charterparty,  namely,  "  the  ship  .  .  .  shall  proceed 
to  a  customary  loading  place  in  the  Eoyal  Dock,  Grimsby,  as 
required  by  the  charterers,  and  there  receive  on  board  a  full 
and  complete  cargo  of  Kiveton  Park  coals,"  had  stood  alone, 
the  cases  of  Nelson  v.  Bahl  (1),  Thar  sis  Suljphur  Co,  v.  Morel 

(1)  12  Ch.  D.  568. 
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C.  A.      Brothers  &  Co.  (1),  and  Good  v.  Isaacs  (2)  have  decided  that  the 
1895       ship  would  not  have  been  an  "  arrived  ship,"  so  that  the  lay-days 
MoNSEN     would  commence  to  run,  until  she  had  got  under  the  spout  in 

Macpaklane        Boyal  Dock  at  Grimsby,  which  was  the  named  place  in  that 
&  Co.      dock  to  which  the  shipowner  had  to  take  his  ship  in  order  to 

A.  L.  Smith  L.J.  rcccive  her  cargo.  But  by  this  charterparty,  in  addition  to  the 
above-mentioned  clause,  it  was  expressly  agreed  between  the 
shipowner  and  the  charterers  that  the  ship  was  "  to  be  loaded 
as  customary  at  Grimsby  as  per  colliery  guarantee  in  fifteen 
colliery  working  days,"  and,  when  that  guaranty  is  looked  at, 
it  appears  to  me  that  the  fifteen  lay-days  in  which  the  ship  was 
to  be  loaded  were  to  commence  to  run,  not  from  the  date  when 
the  ship  was  under  the  spout,  as  the  defendants  now  contend, 
but  from  the  day  after  that  on  which  notice  was  given  that  the 
ship  was  wholly  unballasted  and  ready  in  the  dock  at  Grimsby 
to  receive  her  entire  cargo.  Now,  what  is  the  meaning  of  the 
clause  in  the  charterparty  "  to  be  loaded  as  customary  at  Grimsby 
as  per  colliery  guarantee  in  fifteen  colliery  working  days "  ? 
Does  it  mean  that  the  ship  is  to  be  loaded  as  customary  at 
Grimsby  in  fifteen  colliery  working  days  after  the  ship  is  under 
the  spout,  which  is  certainly  not  in  accordance  with  the  terms 
of  the  colliery  guaranty,  or  does  it  mean  that  the  ship  is  to  be 
loaded  as  customary  at  Grimsby  in  fifteen  colliery  working  days 
after  notice  given  that  the  ship  is  in  the  dock  ready  to  receive 
her  entire  cargo,  which  is  in  accordance  with  the  colliery 
guaranty  ?  I  cannot  read  this  charterparty  otherwise  than  as  a 
contract  in  this  latter  sense.  I  read  the  words  "  to  be  loaded  as 
customary  at  Grimsby  as  per  colliery  guarantee  "  as  meaning  "  as 
provided  for  by  the  guarantee,"  which  clearly  made  the  fifteen 
lay-days  in  which  the  ship  was  to  be  loaded  by  the  charterer  com- 
mence from  the  day  after  the  notice  of  readiness  was  given,  and 
not  from  the  day  when  the  ship  happened  to  get  under  the  spout. 
If  this  charterparty  is  to  be  read  as  meaning  that,  as  between 
the  shipowner  and  the  charterer,  the  lay-days  were  to  begin  at 
one  date,  and,  as  between  the  charterer  and  colliery  owner,  they 
were  to  begin  at  another,  it  would  frustrate  the  very  object  for 
which  the  charterer  obtained  the  incorporation  of  the  colliery 
(1)  [1891]  2  Q.  B.  647.  (2)  [1892]  2  Q.  B.  555. 
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guaranty  as  to  loading,  and  to  which  the  shipowner  agreed,  and      c.  A. 

I  cannot  think  that  this  is  its  true  construction.    It  would  re-  1395 

quire  stroug  words  in  the  charterparty  to  shew  that  this  was  the  monsen 

intention  of  the  parties  and  was  the  true  construction  of  the  ^« 

^  ,  Macfaklane 

charterparty,  and  no  such  words  are  to  be  found  therein.  &  Co. 

It  is  true  that,  under  the  peculiar  circumstances  of  this  case,  A.L.smithL.j. 
the  charterers  having  kept  the  ship  away  from  the  spout  from 
September  17,  1894,  to  October  10,  1894,  the  incorporation  of 
the  colliery  guaranty  into  the  charterparty  has  in  the  result 
turned  out  a  detriment  to  the  charterers,  instead  of,  as  they  con- 
templated, to  their  advantage ;  but  this  cannot  affect  the  true 
reading  of  the  charterparty  with  the  incorporated  guaranty; 
and,  in  my  judgment,  for  the  reasons  which  I  have  given 
Mathew  J.  was  right  in  the  conclusion  at  which  he  arrived,  and 
this  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitors :  Bowcliffes,  Bavjle  &  Co.,  for  Hill  dc  Dickinson, 
Liverpool ;  Stohes  &  StoJces, 

W.  L.  C. 


[IN  THE  COURT  OF  APPEAL.]  ^  C.  A. 

LAYY  V.  LONDON  COUNTY  COUNCIL.  . 

July  15,  16. 


MetrojooUs — Management  Acts — General  Line  0/ Buildings — "Building,  Struc- 
ture, or  Erection  " — Metropolis  Management  Act,  1862  (25  &  26  Vict.  c.  102), 
s.  75. 


The  question  whether  a  wall  is  a  "  building,  structure,  or  erection " 
within  the  meaning  of  s.  75  of  the  Metropolis  Management  Act,  1862, 
depends  upon  the  height  of  the  wall  and  the  purpose  for  which  it  is  built. 

The  forecourt  of  a  house  in  a  street  in  the  metropolis  had  for  many  years 
been  bounded  on  the  side  nearest  the  street  by  a  dwarf  wall  between  two 
and  three  feet  high.  The  owner  of  the  premises  pulled  down  the  dwarf 
wall  and  built  on  its  site  a  wall  eleven  feet  high,  which  was  intended  to  be 
used  as  a  screen  on  which  to  exhibit  advertisements,  and  also  to  serve  as 
a  boundary  to  the  forecourt.  The  new  wall  was  beyond  the  general  line 
of  buildings  in  the  street,  and  was  erected  without  the  consent  of  the 
London  County  Council : — 

Held  (affirming  the  decision  of  the  Divisional  Court),  that  the  dwarf  wall 
was  not  a  "  building,  structure,  or  erection  "  within  the  meaning  of  s.  75  of 
the  Metropolis  Management  Act,  1862,  and  that  so  long  as  it  existed  the 
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site  on  whicli  it  stood  was  to  be  regarded  as  vacant  land  for  tlie  purposes 
of  the  section,  but  that  the  substituted  wall  was  a  "  building,  structure,  or 
erection  "  within  the  section,  and  that  the  magistrate  had  jurisdiction  to 
order  its  demolition. 

Held,  also,  that  the  issuing  of  the  certificate  of  the  superintending 
architect  of  the  general  line  of  buildings  was  not  a  condition  precedent 
to  the  taking  out  of  the  summons  against  the  owner  of  the  house ;  and 
that  as  the  order  was  made  after  the  certificate  had  been  issued,  the  order 
was  valid. 

Appeal  from  the  decision  of  a  Divisional  Court  (Day  and 
Wright  JJ.).  (1) 

The  appellants  were  the  owners  of  a  dwelling-house  and  pre- 
mises in  the  metropolis  situate  at  the  corner  of  the  City  Koad  and 
Duncan  Terrace.  The  house  stood  back  about  thirty-eight  feet 
from  the  footway  of  the  City  Koad,  and  the  space  between  the 
house  and  the  footway  was  a  forecourt,  which  for  many  years  prior 
to  1894  had  been  bounded  on  the  side  towards  the  City  Koad  and 
Duncan  Terrace,  by  a  dwarf  brick  wall  two  or  three  feet  in  height 
and  nine  inches  in  thickness  above  the  footings,  surmounted  by  a 
stone  coping,  and  upon  the  coping  were  iron  railings  five  feet  six 
inches  in  height.  In  May,  1894,  the  appellants  removed  the  dwarf 
wall  to  its  footings,  and  erected  upon  the  footings  a  wall  eleven 
feet  high  and  strengthened  by  piers.  This  wall  was  erected  as  a 
station  on  which  to  exhibit  advertisements,  but  was  also  intended 
to  serve  as  a  boundary  wall  to  the  forecourt.  The  whole  of  the 
wall  was  in  front  of  the  general  line  of  buildings  as  certified  by 
the  superintending  architect,  and  was  erected  without  the  consent 
of  the  respondents,  the  London  County  Council.  The  appel- 
lants were  summoned  for  having  unlawfully  erected  a  structure 
beyond  the  general  line  of  buildings  without  the  consent  of 
the  London  County  Council,  contrary  to  the  provisions  of  s.  75 
of  the  Metropolis  Management  Act,  1862.  The  certificate  of 
the  superintending  architect  had  not  been  issued  when  the 
summons  was  taken  out,  but  it  had  been  issued  before  the 
summons  was  heard  by  the  magistrate.  The  Divisional  Court 
held,  affirming  the  decision  of  the  magistrate,  that  the  new  wall 
so  built  by  the  appellants  was  a  structure  within  the  meaning  of 
the  statute,  and  ordered  its  demolition. 

(1)  [L895]  1  Q.  B.  915. 
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McCall,  Q.C.f  and  B.  G.  Glen,  for  the  appellants.    In  the  first  C.A. 

place,  the  new  wall  was  not  a  building  within  the  meaning  of  the  1895 

Act ;  and,  secondly,  if  it  was  a  building,  the  dwarf  wall  which  lavy 

existed  before  was  also  a  building :  Wendon  v.  London  County  lq^^qj^ 

Council  (V) :  Lord  Auckland  v.  Westminster  Board  of  WorJcs.  (2)  County 
m,        '       I     1        1  .      •  1        -.     .     .  1  Council 

There  is  a  further  objection  to  the  order  m  the  present  case,  that 

the  certificate  of  the  superintending  architect  had  not  been 
given  when  the  summons  was  taken  out.  The  issue  of  the  certi- 
ficate is  a  condition  precedent  to  the  summons  being  taken  out : 
Spademan  v.  Plumstead  Board  of  WorJcs.  (3) 

For  man,  (Ghannell,  Q.G.,  F.  K.  North,  and  Daldy,  with  him),  for 
the  respondents.  The  issuing  of  the  certificate  was  not  a  condi- 
tion precedent  to  the  summons  being  taken  out,  and  it  was  issued 
before  the  summons  was  heard ;  the  order  was,  therefore,  quite 
regular :  London  County  Council  v.  Cross  (4) ;  Bauman  v.  Vestry 
of  St.  Pancras.  (5)  With  respect  to  the  wall,  it  is  a  question  of 
degree  whether  it  is  a  building  or  not  within  the  Act.  In  the 
present  case  it  was  not  merely  a  boundary  wall,  but  was  a  station 
for  advertisements :  Ellis  v.  Plumstead  Board  of  Works.  (6) 

B.  C.  Glen,  in  reply, 

LiNDLEY  L.J.  This  case  raises  a  question  of  some  importance 
as  to  the  power  of  the  London  County  Council  to  order  a  structure 
to  be  pulled  down  under  the  provisions  of  the  Metropolis  Manage- 
ment Acts.  The  facts  of  the  case  are  these.  The  appellants 
here  are  the  owners  of  a  house  in  the  City  Road,  and  it  is  quite 
obvious  that  long  before  there  was  any  controversy  about  what 
they  might  do  or  might  not  do  there  was,  to  use  the  language  of 
s.  75  of  the  Act,  "  a  general  line  of  buildings."  It  was  an  old 
road,  and  it  is  impossible  to  read  the  facts  stated  by  the  magis- 
trate without  seeing  that  there  was  then  a  general  line  of  build- 
ings, although  there  was  no  architect's  certificate.  In  1892  the 
appellants  wanted  to  build  over  the  garden  in  front  of  their 
house,  which  house  was  in  the  general  line  of  buildings,  and  the 
authorities  objected.    In  1894  the  appellants  applied  again  for 


(1)  [1894]  1  Q.  B.  812. 

(2)  L.  E.  7  Ch.  597. 

(3)  10  App.  Cas.  229. 


(4)  61  L.  J.  (M.a)  160. 

(5)  L.  E.  2  Q.  B.  528. 

(6)  68  L.  T.  291. 
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liberty  to  erect  some  kind  of  building,  and  again  that  was 
objected  to. 

Now,  the  state  of  things  at  that  time  was  this.  The  appellants, 
as  I  said,  had  a  house  in  a  row,  and  the  general  line  of  buildings 
was  obvious  to  everybody.  .  Their  little  garden  in  front  was 
bounded  by  a  dwarf  wall  two  or  three  feet  high  and  nine  inches 
in  thickness,  with  a  coping,  and  then  iron  railings  some  five  feet 
high  at  the  top.  Now,  after  the  authorities  had  been  applied  to 
for  consent,  and  after  they  had  objected,  what  the  appellants  did 
they  did  with  their  eyes  open.  They  have  pulled  down  the 
dwarf  wall  and  have  built  another  wall  eighteen  inches  thick  of 
a  totally  different  description,  eleven  feet  high,  and  strengthened 
by  piers,  and  their  object  is,  as  the  case  states,  to  utilize  that 
wall  as  a  screen  for  advertisements.  Then  the  London  County 
Council  took  out  a  summons  in  order  to  compel  them  to  pull 
that  down.  At  that  time,  to  my  mind,  the  appellants  had  clearly 
erected  a  new  building — I  will  consider  presently  the  language 
of  the  Act- — which  was  in  front  of  the  general  line  of  buildings, 
and  they  had  done  that  which  they  had  no  right  to  do  under 
s.  75. 

The  summons  was  taken  out  on  July  11, 1894.  Two  days  after- 
wards the  architect  fixed  this  line :  whether  it  was  exactly  the 
old  line  of  buildings  or  not,  I  do  not  know ;  however,  he  fixed  the 
line.  Then  there  was  a  dispute  about  that  and  an  appeal,  and 
ultimately  the  summons  was  heard,  and,  the  magistrate  having 
heard  this  summons,  finds  as  a  fact  as  follows :  "  The  whole  of 
the  said  wall,  which  I  find  so  far  as  it  is  a  question  of  fact  to  be 
a  structure,  is  in  front  of  the  line  of  fronts  of  the  adjacent  houses 
and  of  the  general  line  of  buildings  defined  as  hereinafter 
mentioned.  And  it  is  situate  in  the  City  Eoad  at  a  point  where 
the  distance  of  the-'general  line  of  buildings  from  the  highway 
does  not  exceed  fifty  feet."  Therefore,  so  far  as  it  is  a  question 
of  fact,  the  magistrate  finds  against  the  appellants,  and  the  order 
is  made  on  this  summons  for  the  demolition  of  this  wall.  Then 
they  appeal,  and  the  points  they  take  on  the  appeal  are  these  : 
first,  that  the  magistrate  had  no  jurisdiction  to  entertain  the 
summons,  because  when  the  summons  was  taken  out  the  architect 
had  not  defined  the  line,  and  that  his  certificate  is  a  condition 
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precedent  even  to  the  issue  of  the  summons;  and  reliance  is 
placed  upon  the  judgment  of  Lord  Selborne  in  the  case  of 
Spademan  v.  Plumstead  Board  of  Wor'ks  (1)  in  support  of  that 
contention.  This  is  not  the  first  time  that  I  have  had  to  consider 
the  decision  of  Lord  Selborne  in  that  case.  It  was  carefully 
examined  by  my  brother  Kay  and  myself  in  the  case  of  London 
County  Council  v.  Cross  (2),  and  we  came  to  the  conclusion  then, 
as  I  do  now,  that  Lord  Selborne's  judgment  does  not  go  anything 
like  the  length  contended  for  by  the  appellants.  The  case  of 
London  County  Council  v.  Gross  (2)  is  a  decision  which  I  not  only 
think  is  correct,  but  it  is  a  decision  of  the  Court  of  Appeal  which 
we  should  be  bound  to  follow  whether  we  thought  it  right  or 
not.  That  is  a  decision  to  the  effect  that  where  you  have,  as  you 
have  here,  a  clear  general  line  of  buildings,  the  section  is  contra- 
vened by  anybody  who,  without  the  consent  of  the  local  authority, 
builds  beyond  the  general  line.  I  agree  that  it  was  held  that 
the  penalty  cannot  be  imposed  or  an  order  cannot  be  made  for 
the  demolition  of  buildings  unless  the  general  line  is  certified 
before  the  penalty  is  imposed  or  the  order  has  been  made.  That 
I  think  does  follow,  not  only  from  the  language  of  the  section 
but  from  the  two  decisions  upon  it.  Therefore,  that  first  point  I 
consider  is  covered  by  London  County  Council  v.  Cross  (2),  which 
decision  I  am  prepared  to  abide  by  and  to  follow. 

The  next  part  of  the  case  is  this.  It  is  said  that  this  wall,  the 
nature  of  which  I  have  described,  is  not  a  building,  structure,  or 
erection  within  the  meaning  of  s.  75  of  the  Metropolis  Manage- 
ment Act,  1862,  and  reliance  is  placed  upon  the  case  of  Wendon 
V.  London  County  Council  (3),  in  which  it  was  held  that  a  parti- 
cular wall  was  not  within  that  section.  Now,  our  position  is 
this.  The  magistrate  found  as  a  fact  that  this  is  a  building,, 
structure,  or  erection  erected  beyond  the  general  line.  We  are 
asked  to  say,  I  suppose  as  a  matter  of  law,  that  it  cannot  be.  It 
seems  to  me  it  would  be  perfectly  absurd  to  say  that.  When 
you  know  the  nature  of  this  erection  it  seems  to  me  we  should 
be  stultifying  ourselves  if  we  said  as  a  matter  of  law  that  it  could 
not  be  a  building,  structure,  or  erection.   I  have  not  the  slightest 

(1)  10  App.  Cas.  229.  (2)  61  L.  J.  (M.C.)  160. 

(3)  [1894]  1  Q.  B.  812. 
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doubt  myself  that  the  finding  of  the  magistrate  was  perfectly- 
right  on  the  facts. 

But  reliance  was  also  placed  with  reference  to  this  particular 
part  of  the  case,  which  is  an  important  one,  upon  the  decision  of 
the  Court  of  Appeal  in  the  case  of  Lord  AucMand  v.  Westminster 
Board  of  Worhs  (1),  where  a  construction  was  put  for  the  first 
time  upon  s.  75  of  the  Act  of  1862.  What  the  Court  of  Appeal 
held  there  was  not  only  good  sense,  but  is  obviously  correct  on 
the  true  construction  of  the  Act  of  Parliament ;  and  it  was  to  this 
effect,  that  the  local  authority  cannot  avail  themselves  of  s.  75  to 
get  out  of  their  obligation  under  s.  74;  if  they  are  bound  to 
make  complaint  under  s.  74,  they  cannot  condemn  under  s.  75. 
James  and  Mellish  L.JJ.  pointed  out  that  in  order  to  avoid  such 
a  result  as  that  the  75th  section  would  have  to  be  read  in  sub- 
stance as  if  it  ran,  "  No  new  building,  structure,  or  erection  shall 
be  made,"  and  so  on.  Then  the  appellants  contend  that  if  they 
had  only  raised  the  old  boundary  wall  they  would  not  have  con- 
travened s.  75.  I  do  not  say  that  they  would.  There  I  think  it 
does  become  a  question  in  each  case  of  what  has  been  done.  In 
Wendon  v.  London  County  Council  (2)  the  Court  of  Appeal  found, 
having  regard  to  the  facts  of  that  case,  that  the  wall  which  was 
there  under  consideration  did  not  come  within  "  a  building, 
structure,  or  erection."  Of  course,  in  one  sense  every  wall,  every- 
thing erected,  is  a  building,  structure,  or  erection ;  but  that 
section  must  be  construed  reasonably  and  with  reference  to  the 
object  for  which  it  is  passed.  That  is  apparent  from  the  case  of 
Lllis  V.  Flumstead  Board  of  WorJcs  (3),  to  which  Mr.  Forman 
referred,  where  it  was  said  (and  I  have  no  doubt  correctly  said) 
that  if  a  man  merely  puts  up  a  fence  to  mark  off  his  boundary 
and  preserve  his  rights  as  the  owner,  although  in  one  sense  it 
may  be  a  building,  structure,  or  erection,  it  is  not  necessarily  a 
building,  structure,  or  erection  which  falls  within  the  mischief 
aimed  at  by  the  Act  and  avoided  by  s.  75. 

We  must  look  at  this  case,  and  not  at  the  effect  of  other  cases. 
In  this  case  we  must  ask  ourselves,  as  men  of  the  world,  whether 
such  a  new  wall  as  this  is  not  a  building,  structure,  or  erection 

(1)  L.  K.  7  Ch.  597.  (2)  [1894]  1  Q.  B.  812. 

(3)  68  L.  T.  291. 
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within  the  mischief  of  s.  75.  I  have  not  the  slightest  hesitation 
whatever  in  saying  that  I  think  it  is.  I  do  not  hesitate  to  say 
that  I  think  repairing  an  old  dwarf  wall  and  putting  on  new 
rails  instead  of  the  old  ones,  if  worn  out,  would  not  be  an 
infringement  of  the  section ;  but  this  is  an  entire  structure  or 
building  of  a  totally  different  character  from  what  was  there 
before,  and  for  a  totally  different  purpose,  and  it  is  merely  an 
attempt  to  throw  dust  in  the  eyes  of  the  Court  to  say  that  this 
is  only  a  boundary  wall.  It  is  nothing  of  the  sort :  it  is  a  large, 
strong  wall — it  is  an  eighteen-inch  wall,  which  answers  the  pur- 
pose of  a  boundary  wall  of  course,  but  it  is  not  wanted  of  that 
size  and  of  that  height  for  the  reasonable  preservation  of  that 
little  bit  of  yard  behind  it ;  it  is  intended  and  is  adapted  for  a 
totally  different  purpose.  I  think  the  appeal  fails  on  every 
point,  and  must  be  dismissed  with  costs. 


O.A. 

1895 
Lavy 

V. 

London 
County 
Council. 

Lindley  L.  J. 


Lopes  L.J.  I  am  of  the  same  opinion.  The  facts  may  be 
shortly  stated  thus.  The  forecourt  of  a  house  belonging  to  the 
appellants  in  a  street  in  the  metropolis  has  been  for  many  years 
bounded  on  the  side  next  the  street  by  a  dwarf  wall  about  two  or 
three  feet  high.  The  defendants,  the  owners,  pulled  down  this 
dwarf  wall  and  built  on  its  site  a  wall  eleven  feet  high,  intending 
to  use  that  wall  for  the  purpose  of  exhibiting  advertisements 
upon  it,  and  also  intending  it  to  serve  as  a  boundary  wall  to  their 
premises,  much  in  the  same  way,  I  presume,  as  the  dwarf  wall  had 
served  before.  This  new  wall,  beyond  all  question,  it  is  not  dis- 
puted, was  beyond  the  general  line  of  buildings  and  so  forth,  and 
it  is  also  not  disputed  that  it  was  erected  without  the  sanction  of 
the  London  County  Council.  That  being  so,  two  points  arise.  It 
is  contended  by  the  appellants  in  the  first  place  that  no  offence 
has  been  committed,  because  at  the  time  that  the  complaint  to 
the  magistrate  was  made  no  general  line  of  buildings  had  been 
defined  by  the  architect.  It  is  said  that  the  defining  of  that 
line  by  the  architect  was  a  condition  precedent  to  any  proceed- 
ings being  instituted,  and  therefore  that  this  offence  is  not  made 
out.  Now,  in  my  opinion,  the  defining  of  that  line  is  not  a  con- 
dition precedent.  I  should  have  said  so  myself  if  I  had  had  to 
construe  the  Act  for  the  first  time ;  but  the  point  has  been 
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0.  A.      considered  more  than  once.    It  was  most  carefully  considered  in 

1895      the  case  of  the  London  County  Council  v.  Cross  (1) ;  and  I  find 

"^^~Y  brother  Lindley  L.J.  used  these  words,  which  have  strong 

r  ^*  ,  reference  to  this  point :  "  But  it  is  contended  that  there  was  not- 
London  ^ 

County     then  any  offence,  or  matter  of  complaint,  because  the  architect's 
— -  '    certificate  defining  the  line  of  buildings  was  not  then  in  exist- 

Lopes  L.J.  Qj^QQ^  Qj^^  Qj^Q  asked  to  say  that  there  is  no  offence  until  the 
architect's  certificate  is  made."  Then  the  Lord  Justice  proceeds : 
"  That  appears  to  me  contrary  to  the  construction  of  the  section 
if  we  look  at  it  apart  from  authority,  and  contrary  to  the  con- 
struction which  has  always  been  put  on  that  section  by  the 
Court."  To  my  mind,  that  clearly  disposes  of  that  point.  I 
quite  agree  with  what  has  been  said,  that  before  a  conviction  is 
obtained  that  that  line  would  have  to  be  defined ;  but  it  is  not  a 
condition  precedent.  It  has  been  also  suggested  that  adopting 
that  view  creates  a  hardship,  inasmuch  as  the  person  may  not 
know  what  the  line  might  be,  and  therefore  may  build  and  after- 
wards find  that  he  is  subjected  to  being  convicted  and  having 
his  building  demolished.  Keally  that  is  not  so  when  you  look 
at  the  whole  of  the  provisions.  They  have  to  obtain  the  consent 
of  the  London  County  Council.  In  this  case  it  appears  that 
they  had  endeavoured  to  obtain  it,  and  failed  to  obtain  it ;  and  it 
cannot  be  possibly  said  that  they  did  what  they  did  with  their 
eyes  shut.  Their  eyes  were  open,  and  they  knew  perfectly  well 
what  they  were  doing.  I  do  not  think,  therefore,  they  are  to  be 
commiserated  with  regard  to  that  which  has  happened  to  them. 

The  next  point  taken,  which  is  the  material  point,  is  this — that 
this  wall  is  not  a  building,  structure,  or  erection  within  s.  75. 
Now,  when  we  have  to  determine  that  question,  it  seems  to  me 
to  be  all-important  to  bear  in  mind  what  the  object  of  these  pro- 
visions is.  The  object  of  these  provisions  is  this — to  maintain  in 
new  streets  a  uniform  line  of  frontage.  It  cannot,  I  presume,  be 
said  for  one  moment  that  any  walls,  whether  high  or  low,  are  not 
buildings,  structures,  or  erections.  They  obviously  are  such ;  but 
there  are  walls  and  walls.  There  is  a  wall  of  a  certain  height — 
two  or  three  feet  high — which  would  not  in  any  way,  I  take  it, 
disturb  the  uniformity  of  a  street;  then  there  are  walls  of  a 
(1)  61  L.  J.  (M.C.)  160. 
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greater  height— twelve  or  fourteen  feet,  or  even  more — which      0.  A. 
would  absolutely  destroy  the  uniformity  of  that  frontage,  and  1895 
absolutely  defeat  the  purposes  of  these  provisions.  The  question  lavy 
in  every  case  is  a  question  of  fact,  and  a  question  for  the  magis-  London 
trate  to  decide,  namely,  whether  the  wall  in  question  is  such  a  q^^J^j^ 
wall  as  to  be  a  building,  structure,  or  erection  within  the  meaning 
of  this  Act — within  the  mischief  of  this  Act.    That  is  a  question 
of  fact  for  the  magistrate  to  determine;  it  is  a  question  of 
degree,  and  I  think  that  is  very  well  stated  by  Lord  Coleridge 
in  the  case  of  Ellis  v.  Plimsfead  Board  of  Works  (1),  where  he 
says :  "  I  think,  however,  that  the  particular  thing  shewn  to  us 
in  the  photographs  and  plans  in  this  case  is  such  an  erection 
as  the  section  applies  to.    In  saying  that,  I  am  not  prepared  to 
go  the  length  of  saying  that  every  possible  *  building,  structure, 
or  erection '  which  a  man  might  put  up  for  the  purpose  merely 
of  ascertaining  and  bounding  his  own  property  from  the  public 
road  would  necessarily  come  within  the  section."    Then  he  goes 
on  to  say  that  it  is  a  question  for  the  magistrate  in  each  case ; 
and,  "  In  this  case,  as  far  as  I  can  judge,  the  magistrate  had  to 
deal  with  something  which  he  might  very  well  find,  upon  the 
facts  before  him,  to  be  a  building,  structure,  or  erection  such 
as  the  section  was  intended  to  prevent."  j  i 

In  my  opinion,  these  words  exactly  apply  to  the  present  case. 
I  think,  therefore,  the  decision  of  the  Court  below  was  right. 

KiGBY  L.J.  I  am  of  the  same  opinion.  Long  before  the  acts 
complained  of  there  was  in  the  City  Eoad  in  this  part  of  it  a 
general  line  of  buildings  apparent  to  every  one  who  passed 
through  and  along  the  road.  Assuming  for  a  moment  that  the 
wall  which  has  been  built  is  a  boundary,  structure,  or  erection 
within  the  meaning  of  s.  75,  the  appellants  built  that  in  front  of 
the  general  line  of  buildings,  and  thereby  committed  an  oiGfence. 
It  was  quite  right,  therefore,  for  the  London  County  Council  to 
take  out  a  summons,  which  they  did  on  July  11,  1894,  because 
an  offence  had  been  committed.  I  do  not  see  that  there  is 
anything  in  Lord  Selborne's  speech  in  the  House  of  Lords  in 
Spachman  v.  Flumsfead  Board  of  Works  (2)  at  all  requiring  that 

(1)  68  L.  T.  291.  (2)  10  App.  Cas.  229. 
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0.  A,  there  should  be  a  certificate  by  the  superintending  architect  as  a 

1895  condition  precedent  in  regard  to  the  offence  committed  or  pro- 

Lavy  ceedings  taken.  The  Act  provides  that  he  shall  finally  decide,  but 

London  ^  think  that  that  certificate,  given  two  days  after  the  taking  out  of 

County     i]^q  summons,  quite  fulfils  the  requirements  of  the  statute.  Well, 
Council.  ^  i  .  i  i 
  then,  this  is  not  a  case  m  which  there  is  a  mere  boundary  wall. 

Eigby  L.  .       appears  to  be  something  far  different  from  a  boundary  wall. 

We  are  asked,  on  the  strength  of  the  authority  of  Wendon  v. 
London  County  Council  (1),  to  say  that  a  wall  cannot  be  a  struc- 
ture.   That  appears  to  me  to  be  very  nearly  approaching  to  an 
absurdity.    I  can  quite  see  that  the  wall  that  was  being  built  in 
that  case  was  not  a  structure — it  was  only  the  commencement  of 
a  structure ;  it  was  not  a  completed  wall — it  was  a  wall  that  had 
been  left  half  finished ;  it  was  the  commencement  of  a  structure, 
but  not  such  a  structure  as  would  prevent  the  building  that  was 
actually  completed  afterwards  from  being  a  new  structure.  As 
regards  the  present  one,  I  have  no  doubt  at  all  about  it. 
Ordinary  boundary  walls  may  be  outside  s.  75,  and  I  think  in 
practice  they  have  been  treated  as  being  so :  it  is  a  question  of 
degree  in  every  case.    If  a  man  has  a  dwarf  wall  round  a  garden, 
or  something  of  that  kind  outside  the  general  building  line — if 
that  be  the  mere  means  of  marking  off  his  property  to  keep  it 
private,  and  not  substantially  interfering  with  the  general  line 
of  buildings,  that  may  very  well  be  outside  s.  75;  but  if  he 
builds  a  great  wall,  which  is  an  interference  with  the  uniformity 
of  the  street,  that  is  as  objectionable  as  an  actual  building  for 
the  purpose  of  habitation  or  use — such  a  thing,  for  instance,  as 
a  photographer's  studio,  or  anything  of  that  kind.    If  he  builds 
a  wall  which  is  for  all  purposes  as  objectionable  as  that,  I  do  not 
see  why  it  should  not  be  brought  within  s.  75.    I  have  no  doubt 
that  this  wall  does  fall  within  s.  75 ;  and  I  think,  therefore,  that 
the  appeal  fails  altogether  and  ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitors :  Morgan  &  U][>john ;  Blaxland, 
(1)  [1894]  1  Q.  B.  812. 

M.  W. 


2  Q.  B.  QUEEN'S  BENCH  DIVISION.  587 


[IN  THE  COURT  OP  APPEAL.] 
ALLEN  V,  LONDON  COUNTY  COUNCIL. 

Metropolis— Management  Acts — Line  of  Building— Certificate  of  Superintend- 
i7ig  Architect — Corner  House — Street  in  which  Building  is  situate — 
Metropolis  Management  Act,  1862  (25  &  26  Vict.  c.  102),  s.  75. 

When  an  application  is  made  to  a  magistrate  under  the  Metropolis 
Management  Act,  1862,  s.  75  (1),  for  an  order  to  demolish  a  building  on 
the  ground  that  it  is  beyond  the  line  decided  by  the  superintending 
architect  to  be  the  line  of  building  of  the  street  in  which  the  building  is 
situate,  the  question  whether  the  building  is  in  that  particular  street  of 
which  the  line  has  been  so  laid  down  is  to  be  decided  by  the  superintending 
architect's  certificate,  and  not  by  the  magistrate  to  whom  the  application 
is  made. 

Barloiu  v.  Vestry  of  St.  Mary  Ahlotts,  Kensington  (11  App.  Cas.  257), 
considered. 

This  was  an  appeal  by  John  Allen  &  Sons  from  a  decision  of 
a  Divisional  Court  (Wills  and  Wright  J  J.)  affirming  a  magi- 
strate's order  to  demolish  so  much  of  a  certain  building  as  was 

may  have  been  granted,  it  shall  be 


C.A. 

1895 

July  19,  22. 


(1)  25  &  26  Vict.  c.  102,  s.  75 : 
"  No  building,  structure,  or  erection 
shall,  without  the  consent  in  writing 
of  the  Metropolitan  Board  of  Works, 
be  erected  beyond  the  general  line  of 
buildings  in  any  street,  place,  or  row 
of  houses  in  which  the  same  is  situate 
in  case  the  distance  of  such  line  of 
buildings  from  the  highway  does  not 
exceed  fifty  feet,  or  within  fifty  feet 
of  the  highway  when  the  distance  of 
the  line  of  buildings  therefrom  amounts 
to  or  exceeds  fifty  feet,  notwithstand- 
ing there  being  gardens  or  vacant 
spaces  between  the  line  of  buildings 
and  the  highway,  such  general  line  of 
buildings  to  be  decided  by  the  super- 
intending architect  to  the  Metropo- 
litan Board  of  Works  for  the  time 
being ;  and  in  case  any  building, 
structure,  or  erection  be  erected,  or  be 
begun  to  be  erected  or  raised,  without 
such  consent,  or  contrary  to  the  terms 
and  conditions  on  which  the  same 


lawful  for  the  vestry  of  the  parish  or 
the  board  of  works  for  the  district  in 
which  such  building  or  erection  is 
situate  to  cause  to  be  made  complaint 
thereof  before  a  justice  of  the  neace, 
who  shall  thereupon  issue  a  summons 
requiring  the  owner  or  occupier  of  the 
premises,  or  the  builder  or  person 
engaged  in  any  work  contrary  to  this 
enactment,  to  appear  at  a  time  and 
place  to  be  stated  in  the  summons  to 
answer  such  complaint ;  and  if  at  the 
time  and  place  appointed  in  such 
summons  the  said  complaint  shall  be 
proved  to  the  satisfaction  of  the  justice 
before  whom  the  same  shall  be  heard, 
such  justice  shall  make  an  order  in 
writing  on  such  owner  or  occupier, 
builder,  or  person,  directing  the  demo- 
lition of  any  such  building  or  erection, 
or  so  much  thereof  as  may  be  beyond 
the  said  general  line  so  fixed  as  afore- 
said, &c." 
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O.  A.  beyond  the  general  line  of  buildings  in  a  road  called  Birchington 
1895  Eoad. 


Allen  Birchington  Eoad  runs  into  Kilburn  High  Eoad  at  right 
London  ^^g^^s  from  the  N.E.  The  appellants  were  owners  of  a  plot  of 
County  land  forming  the  corner  between  these  two  roads,  and  situate  on 
the  N.W.  side  of  Birchington  Eoad.  About  November  13, 1894j, 
the  appellants  began  to  erect  four  shops  and  dwelling-houses 
upon  this  piece  of  land.  The  one  as  to  which  complaint  was 
made  by  the  London  County  Council  had  a  frontage  of  about 
fifty-eight  feet  to  Birchington  Eoad  and  about  twenty-two  feet 
to  Kilburn  High  Eoad.  On  December  11,  1894,  the  super- 
intending architect  of  the  London  County  Council  made  his 
certificate,  whereby,  after  reciting  s.  75  of  the  Metropolis  Manage- 
ment Act,  1862,  and  that  the  parties  whom  he  named  had 
appeared  before  him  "  regarding  the  erection  of  a  building  in 
Birchington  Eoad,  Hampstead,  and  beyond  the  face  or  front  of 
the  buildings  forming  a  row  of  houses  on  the  N.W.  side  of 
Birchington  Eoad  aforesaid,"  and  that  he  had  been  required  to 
decide  the  general  line  of  buildings  in  such  road  as  provided  by 
the  statute,  he  decided  "  that  the  main  fronts  of  the  buildings 
in  the  row  of  houses  aforesaid,  and  tinted  pink  on  the  plan 
hereto  annexed  and  signed  by  me,  form  the  general  line  of 
buildings  on  the  N".W.  side  of  Birchington  Eoad  aforesaid,  in 
which  road  the  building  in  question  is  situate,  and  that  the  pro- 
longation of  the  general  line  of  buildings  across  such  building 
is  shewn  by  the  pink  dotted  line  on  the  annexed  plan."  The 
building  in  question  extended  on  the  side  fronting  Birchington 
Eoad  sixteen  feet  beyond  the  general  line  of  building  determined 
by  the  certificate.  Allen  &  Sons  appealed  to  the  tribunal  of 
appeal  constituted  under  s.  28  of  the  London  Council  (General 
Powers)  Act,  1890  (53  &  54  Vict.  c.  ccxliii.),  and  the  certificate 
was  affirmed. 

The  London  County  Council  then  applied  to  a  magistrate  for 
an  order  to  pull  down  so  much  of  the  building  as  was  beyond  the 
line.  The  magistrate  made  the  order,  but  granted  a  special  case 
asking  the  opinion  of  the  Court  on  the  questions — (1.)  whether 
the  certificate  decided  that  the  appellants'  house  was  situate  in 
the  street,  place,  or  row  of  houses  in  and  for  which  the  general 
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line  of  buildings  was  determined  by  the  certificate ;  (2.)  whether      C.  A. 
it  was  the  duty  of  the  superintending  architect,  under  sect.  75  1895 
of  the  Act,  to  decide  and  find  by  his  certificate  the  situation  of  allen 
the  appellants'  building,  within  the  meaning  of  that  section,  London 
and  if  so,  whether  his  decision  and  finding  were  binding  on  the  q^^^^^ 
magistrate. 

At  the  hearing  before  the  Divisional  Court,  Wills  J.  said  if 
the  case  were  untouched  by  authority  he  should  have  thought 
that  the  question  in  what  street  a  house  was  situate  was  a  matter 
of  fact  to  be  decided  by  the  magistrate.  In  Barlow  v.  Vestry  of 
8t.  Mary  Abbotts,  Kensington  (1),  however.  Lord  Watson  had  given 
an  unhesitating  opinion  that  the  point  was  to  be  decided  by  the 
architect ;  Lord  Bramwell,  an  equally  unhesitating  opinion  that 
it  was  to  be  decided  by  the  magistrate ;  and  Lord  FitzGerald, 
without  giving  any  reasons,  had  stated  that  he  agreed  with  Lord 
Watson.  Then,  in  London  County  Council  v.  Cross  (2),  in  1892, 
Denman  and  A.  L.  Smith  JJ.  decided  that  the  architect  was  the 
judge.  Their  judgment  was  reversed  on  appeal  on  another 
ground,  leaving  this  point  open.  Under  these  circumstances, 
the  learned  judge  thought  it  was  right  to  follow  the  opinion  of 
Lord  Watson  and  Lord  FitzGerald,  and  of  Denman  and  A.  L. 
Smith  J  J.,  rather  than  his  own  judgment.  Wright  J.  concurred, 
saying  that  he  did  so  solely  in  deference  to  the  judgment  of 
Denman  and  A.  L.  Smith  J  J.  The  order  of  the  magistrate  was 
therefore  affirmed. 

Allen  &  Sons  appealed. 

July  19.  Channell,  Q.C.,  and  MacMorran,  for  the  appellants. 
In  London  County  Council  v.  Cross  (2)  the  Divisional  Court 
decided  two  points :  that  the  complaint  was  in  time,  and  that 
the  finding  of  the  architect  in  what  street  the  building  com- 
plained of  was  situate,  was  final.  The  Court  of  Appeal  reversed 
the  decision  on  the  first  ground,  leaving  the  other  question  open, 
whether  it  was  for  the  architect  or  for  the  magistrate  before 
whom  the  complaint  came  to  determine  in  what  street  the 
building  complained  of  was  situate.  The  appellants  contend 
that  in  the  present  case  the  architect,  on  the  true  construction 

(1)  11  App.  Cas.  257.  (2)  61  L.  J.  (M.C.)  160 ;  66  L.  T.  731. 
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C.  A.  of  his  certificate,  has  not  decided  that  point,  and  that,  if  he  has, 

1895  he  has  exceeded  his  jurisdiction.    The  Metropolis  Local  Manage- 

Allen  ment  Amendment  Act,  1862  (25  &  26  Yict.  c.  102),  s.  75 

London  pi^escribes  that  the  complaint  must  be  proved  to  the  satisfaction 

County  of  the  lustices  before  whom  the  same  is  heard.  The  subject  was 
Council.  . 

considered  in  Barlow  v.  Vestry  of  St.  Mary  Ahhotts,  Kensington  (1). 
Lord  Bramwell  there  expressed  a  clear  opinion  in  favour  of  the 
view  that  the  question  is  to  be  decided  by  the  magistrate.  Lord 
Watson  is  said  to  have  given  an  equally  distinct  opinion  the 
other  way ;  but  all  his  Lordship  meant  to  say  was  that  the 
architect  might  settle  the  length  of  the  building  line — so  that, 
for  instance,  a  batch  of  houses  in  a  street  which  stood  back 
might  have  a  building  line  of  their  own  distinct  from  the  building 
line  of  other  parts  of  the  street — though  his  words,  as  reported, 
appear  to  go  somewhat  further.  Lord  Herschell's  judgment  is 
not  against  the  appellants.  It  cannot  be  collected  from  it  that 
he  agreed  with  the  opinion  supposed  to  have  been  expressed  by 
Lord  Watson  on  this  point,  and  Lord  FitzGrerald  merely  gives  a 
general  approval  of  the  judgments  of  the  Lord  Chancellor  and 
Lord  Watson,  without  giving  any  reasons  or  addressing  himself 
to  this  point  in  particular.  The  functions  of  the  architect  are 
merely  to  settle  the  building  line  with  regard  to  existing 
buildings,  not  to  decide  where  a  building  which  is  being  com- 
menced is  situate.  It  is  unreasonable  to  suppose  that  the  owners 
of  houses  in  a  side  street  can,  by  putting  their  houses  back,  deprive 
an  owner  at  the  corner  of  a  valuable  frontage  to  the  main  street. 

Horace  Avory,  and  Daldy,  for  the  County  Council.  A  decision 
as  to  the  general  line  of  buildings  involves  the  decision  of  the 
question  in  what  line  of  buildings  a  building  complained  of  is 
situate.  The  architect  must,  in  coming  to  his  conclusion,  decide 
how  many  of  the  existing  buildings  are  to  be  taken  into  account, 
and  according  to  SpacTcman  v.  Plumstead  Board  of  Works  (2),  he 
may  fix  the  building  line  after  the  building  complained  of  has 
been  begun.  If  he  is  to  decide  how  many  of  the  existing  buildings 
are  to  be  taken  into  account,  he  must  decide  whether  the  corner 
houses  are  in  the  same  row  of  houses  or  in  the  main  street.  It 
cannot  have  been  intended  that  a  magistrate  should  have  power 
(1)  11  App.  Cas.  257.  (2)  10  App.  Cas.  229. 
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to  review  his  decision.  That  would  produce  the  confusion  0.  A. 
pointed  out  in  Barlow's  Case.  (1)    The  observations  of  Lord  1895 


Herschell  (2),  as  to  what  the  magistrate  has  to  decide,  may  be  allen 
qualified ;  according  to  Spackman's  Case  (3),  he  has  not  only  to  London 
satisfy  himself  that  the  building  is  beyond  the  general  line  of  ^^^^^^^ 
buildings,  but  that  there  has  not  been  the  requisite  consent. 
"  The  complaint  is  made,  not  of  building  beyond  a  certain  line, 
but  of  building  without  the  requisite  consent."  (4)  The  juris- 
diction of  the  architect  finally  to  lay  down  the  building  line 
was  settled  by  Spachnan's  Case  (3),  and  the  observations  of  Lord 
Selborne  (5)  go  on  the  principle  that  the  magistrate  is  not  to 
decide  anything  which  the  Act  does  not  expressly  give  him 
authority  to  deal  with.  The  decisions  overruled  by  8paeJcman/s 
Case  (3)  went  a  good  deal  on  the  ground  of  hardship  ;  but  the 
London  Council  (General  Powers)  Act,  1890  (53  &  54  Vict.  c. 
ccxliii.),  s.  28,  constituted  a  tribunal  of  appeal  the  constitution 
of  which  was  somewhat  modified  by  the  Act  of  1894 ;  so  that  it  is 
now  a  tribunal  to  which  no  exception  can  be  taken.  The  appel- 
lants have  resorted  to  it  without  success,  and  have  no  reason  for 
complaint  on  the  ground  of  hardship.  Barlotvs  Case  (1)  was 
decided  on  the  ground  that  the  architect  had  not  decided  that 
the  house  complained  of  was  in  De  Vere  Gardens.  The  case,  in 
fact,  goes  on  the  ground  that  the  architect's  certificate  was  defec- 
tive because  it  did  not  do  what  the  appellants  contend  it  was 
ultra  vires  to  do.  An  argument  from  convenience  is  that  cases 
of  this  kind  cannot  be  settled  without  a  view,  and  it  cannot 
have  been  intended  to  make  it  a  part  of  the  duty  of  police 
magistrates  to  go  about  town  taking  views. 

[Lopes  L.J.  referred  to  GilbartY.  Wandsivorth  District  Board  (6) 
as  a  case  where  the  order  of  a  magistrate  who  decided  the  point 
was  upheld.] 

It  is  a  case  of  little  authority;  the  question  of  jurisdiction  was 
not  argued. 

Channell,  Q.C,  in  reply. 

Cur.  adv.  vidt. 

(1)  11  App.  Cas.  257.  (4)  10  App.  Cas.  237. 

(2)  11  App.  Cas.  263.  (5)  10  App.  Cas.  238. 

(3)  10  App.  Cas.  229.  (6)  60  L.  T.  149. 
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O.A.         1895.  July  22.  Lindley  L.J.    This  is  an  appeal  from  a 
1895       decision  of  a  Divisional  Court  as  to  a  building  projecting  beyond 
Allen     the  line  of  street,  and  it  turns  upon  the  true  construction  of 
London    ^-  Metropolis  Management  Act  of  1862  (25  &  26  Vict. 

Council    ^'  '^^^  difficulty  arises  by  reason  of  the  building  com- 

plained of  being  situate  at  the  corner  of  two  roads  or  streets. 
The  superintending  architect  has  granted  a  certificate  which 
runs  thus :  it  contains  a  recital  that  the  parties  interested  have 
appeared  before  him  "  with  regard  to  the  erection  of  a  building 
in  Birchington  Eoad,  Hampstead,  and  beyond  the  face  or  front 
of  the  buildings  forming  a  row  of  houses  on  the  north-western 
side  of  Birchington  Eoad  aforesaid,  and  I  have  been  required  to 
decide  the  general  line  of  buildings  in  such  road  as  provided  by 
the  statute."  Then  he  says,  "  Therefore  I  decide^that  the  main 
fronts  of  the  buildings  in  the  row  of  houses  aforesaid  and  tinted 
pink  on  the  plan  hereto  annexed  and  signed  by  me  form  the 
general  line  of  buildings  on  the  north-western  side  of  Birchington 
Eoad  aforesaid  in  which  road  the  building  in  question  is  situate." 
Having  regard  to  the  terms  of  that  certificate  and  to  the  plan  to 
which  it  refers,  I  have  not  the  slightest  doubt  that  on  its  true 
construction  the  building  in  question  is  certified  to  be  situate  in 
Birchington  Eoad,  the  road  delineated  on  the  plan.  That  being 
so,  I  proceed  to  consider,  whether  upon  the  construction  of  the 
Act  the  question  whether  the  building  complained  of  is  situate 
in  Birchington  Eoad  is  to  be  decided  by  the  superintending 
architect,  or  by  the  magistrate  under  s.  75. 

Taking  s.  75  as  read,  the  following  circumstances  must  co-exist 
in  order  to  justify  an  order  for  demolition  under  s.  75,  namely  : — 
(1.)  There  must  be  a  building,  structure,  or  erection  of  some 
sort.  (2.)  Such  building,  structure,  or  erection  must  be  erected 
without  the  written  consent  of  the  Metropolitan  Board  of  Works 
(or  now  of  the  County  Council).  (3.)  Such  building,  structure, 
or  erection  must  be  in  some  street,  place,  or  row  of  houses. 
(4.)  Such  street,  place,  or  row  of  houses  must  have  a  general  line 
of  buildiug.  (5.)  This  line  of  building — the  line  of  building 
of  the  street,  place,  or  row  of  houses  in  which  the  building  com- 
plained of  is  situate — must  be  decided  by  the  superintending 
architect  appointed  by  the  Metropolitan  Board  of  Works  (or  now 
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by  the  County  Council).  (6,)  Lastly,  the  building,  structure,  or 
erection  must  be  erected  beyond  the  line  so  decided.  What  is 
left  to  the  decision  of  the  architect  is  the  existence  and  exact 
position  of  the  general  line  of  building  of  the  street,  place,  or 
row  of  houses  (if  any)  in  which  the  building,  &c.,  complained  of 
has  been  erected.  In  case  of  dispute  the  magistrate  must 
decide  all  the  other  matters  referred  to— e.g.,  whether  the  build- 
ing, &c.,  complained  of  is  one  to  which  s.  75  applies,  especially 
having  regard  to  s.  74 ;  whether  the  necessary  consent  has  been 
given  ;  whether  the  building,  &c.,  is  in  a  street,  place,  or  row  of 
houses,  *'  street "  being  interpreted  as  directed  in  s.  112 ; 
whether  the  building,  &c.,  has  been  erected  beyond  the  general 
line  of  building  for  that  street,  &c.,  as  decided  by  the  superin- 
tending architect.  Such  is,  in  my  opinion,  the  true  construction 
of  the  section,  and  of  the  decision  in  Spachman  v.  Plumstead 
Board  of  Worlcs  (1),  which  set  at  rest  the  doubt  whether  the 
magistrate  could  review  the  architect's  decision  as  to  the  general 
line  of  building. 

So  far  the  interpretation  of  the  statute  is  reasonably  plain. 
But  then  it  is  said  that  the  question  still  remains,  who  is  to 
determine  whether  the  building  complained  of  is  in  the  parti- 
cular street,  place,  or  row  of  houses  to  which  the  architect's 
certificate  is  applicable  ?  This  is  the  point  on  which  Lords 
Watson  and  Bramwell  differed  in  Barlow  v.  Vestry  of  St.  Mary 
Abbotts,  Kensington,  (2)  A  careful  perusal  of  Lord  Herschell's 
judgment  has  led  me  to  the  conclusion  that  he  agreed  with 
Lord  Watson,  and  that  Lord  FitzGerald  took  the  same  view. 
There  is  much  to  be  said  for  this  interpretation  of  the  Act ;  for, 
the  object  of  the  Act  being  to  regulate  lines  of  building,  the 
architect,  rather  than  the  magistrate,  seems  naturally  to  be  the 
person  to  say  to  what  line  of  buildings  a  particular  house  should 
conform.  The  general  line  of  buildings  which  the  architect  is  to 
decide  is  "  such  general  line,"  and  by  "  such "  is  meant  the 
general  line  for  the  street,  &c.,  in  which  the  house  in  question  is. 
The  architect  might  no  doubt  assume,  without  deciding,  that  the 
building  complained  of  was  in  a  particular  street,  place,  or  row 
of  houses,  and  simply  certify  the  general  line  of  buildiugs  of 
(1)  10  App.  Cas.  229.  (2)  11  App.  Cas.  257. 
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that  street,  &c.,  leaving  tlie  magistrate  to  determine  whether 
after  all  the  building  was  in  the  street,  &c.,  to  which  the  certi- 
ficate applied.  But  this  would  be  to  deprive  the  architect's 
certificate  of  half  its  value,  and  the  interpretation  which  leaves 
him  to  decide  what  building  line  is  to  be  conformed  to,  seems  to 
be  preferable  to  an  interpretation  which  leaves  that  question  to 
the  magistrate.  For  these  reasons,  and  thinking,  as  I  do,  that 
this  view  of  the  section  is  more  in  conformity  with  the  decision 
of  the  House  of  Lords  in  Barlow  v.  Vestry  of  8t,  Mary  Abbotts, 
Kensington  (1),  than  the  interpretation  contended  for  by  the 
appellants,  I  have  come  to  the  conclusion  that  this  appeal  ought 
to  be  dismissed.  The  architect's  certificate  here,  taken  with  the 
plan,  supplies  the  omission  which  led  to  the  decision  in  Barlow's 
Case  (1),  and  does  certify,  with  sufficient  clearness,  that  the 
appellants'  house  is  not  only  in  Birchington  Koad,  but  is  in  the 
row  of  houses  the  building  line  of  which  is  defined. 

Lopes  L.J.  I  am  of  the  same  opinion.  There  are  two  ques- 
tions asked  in  this  special  case :  The  first  is  whether  the  certificate 
of  the  superintending  arcjiitect  decides  that  the  appellants' 
house  is  situate  in  the  street,  place,  or  row  of  houses  in  and 
for  which  the  general  line  of  buildings  is  determined  by  the 
certificate.  Now,  I  do  not  mean  to  say  that  the  certificate  is  as 
clear  as  it  might  be;  but  I  have  come  to  the  conclusion  that  it 
does  mean  to  decide  that  the  appellants'  house  is  so  situate. 
Therefore,  I  answer  that  question  in  the  affirmative.  Then  a 
further  question  is  asked :  "  Whether  it  was  the  duty  of  the 
superintending  architect  under  the  75th  section  of  the  Act  to 
decide  and  find  by  his  certificate  the  situation  of  the  appellants' 
building  within  the  meaning  of  the  said  section,  and  if  so, 
whether  his  decision  and  finding  were  binding  on  me."  I  have 
come  to  the  conclusion  that  the  answer  ought  to  be  in  the 
affirmative.  That  question  depends  on  the  75th  section  of  the 
Metropolis  Management  Act,  1862.  It  is  unnecessary  to  read 
that  section,  as  it  is  fresh  in  our  minds.  You  find  in  it  these 
words :  "  Such  general  line  of  buildings  to  be  decided  by  the 
superintending  architect  to  the  Metropolitan  Board  of  Works." 

(1)  11  App.  Cas.  257. 
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The  word  "such"  refers  you  back  to  the  earlier  part  of  the  0. A. 
section,  which  says  that  "no  building,  structure,  or  erection  1895 
shall,  without  the  consent  in  writing  of  the  Metropolitan  Board  Allen 
of  Works,  be  erected  beyond  the  general  line  of  buildings  in  London 
any  street,  place,  or  row  of  houses  in  which  the  same  is  situate."  Council 
It  seems  impossible  that  the  superintending  architect  can  deter- 
mine the  building  line  to  which  the  building  complained  of 
must  conform  without  determining  in  what  street  that  building 
is.  I  think  that  if  I  had  to  decide  the  question  for  the  first 
time,  upon  the  true  construction  of  the  section  I  should  so 
hold;  but  the  case  of  Barlow  v.  Vestry  of  St.  Mary  Ahhotts, 
Kensington  (1),  is  clear  in  that  direction.  The  judgment  of  Lord 
Watson  in  that  case  is  right  when  he  says  (2)  :  "  In  my  opinion 
the  function  assigned  to  the  superintending  architect  is,  not 
merely  to  lay  down  the  general  line  of  buildings  in  a  street, 
place,  or  row  of  houses  in  which  the  building  or  erection  com- 
plained of  is  alleged  to  be  situated,  but  to  fix  and  determine  the 
general  building  line  of  the  street,  place,  or  row  in  which,  accord- 
ing to  his  professional  judgment,  such  building  or  erection  is 
actually  situate.  The  question  whether  a  building  is  or  is  not, 
within  the  meaning  of  the  Act,  situate  in  a  particular  street, 
place,  or  row,  may  involve  considerations  of  the  same  character 
with  those  upon  which  the  determination  of  a  general  line  of 
buildings  must  often  depend,  and  it  appears  to  me  to  have  been 
the  intention  of  the  legislature  "  (these  are  the  important  words) 
"to  entrust  the  decision  of  both  points  to  the  architect,  and  not 
to  the  justice  before  whom  the  complaint  is  brought."  That  judg- 
ment of  Lord  Watson's  is  absolutely  clear ;  and  if  the  judgment 
of  Lord  Herschell,  who  delivered  the  first  speech  in  the  House 
of  Lords,  is  looked  at,  it  will  be  found  that  what  he  says  is  not 
inconsistent  with  anything  Lord  Watson  says,  but,  in  my  opinion, 
is  consistent  with  it ;  and  when  Lord  FitzGerald's  judgment  is 
looked  at  what  he  says  is  this  (3)  :  "  I  have  had  the  advantage  of 
reading  the  judgment  which  has  been  delivered  by  the  noble  and 
learned  Lord  on  the  woolsack,  and  also  the  judgment  which  has 
been  delivered  by  my  noble  and  learned  friend  opposite  "  (Lord 

d)  11  App.  Cas.  257.  (2)  11  App.  Cas.  265. 

(3)  11  App.  Cas.  269. 


596 


QUEEN'S  BENCH  DIVISION. 


[1895] 


Lopes  L.J. 


0.  A.      Watson), and  I  entirely  agree  in  the  conclusions  at  which  they 
^^^^       have  arrived  and  in  their  reasoning."   Now,  it  will  be  recollected 
Allex     that  Lord  Bramwell  took  a  different  view.    Lord  FitzGerald 
London    ^^J^  nothing  about  the  judgment  of  Lord  Bramwell ;  but  he  says 
CouNciI        agrees  with  Lord  Herschell  and  Lord  Watson.    That  case, 
therefore,  concludes  the  question  we  now  have  to  decide ;  and 
that  being  so,  I  answer  the  second  question  in  the  affirmative. 
It  seems  to  me,  as  I  have  already  said,  not  only  is  that  in 
accordance  with  the  case  in  the  House  of  Lords,  but  in  my 
mind  it  is  in  accordance  with  the  true  construction  of  the  statute, 
and  also  what  I  conceive  to  be  the  general  convenience  of  the 
matter,  because  there  can  be  no  doubt  that  the  architect  who 
goes  on  the  spot  and  thoroughly  considers  the  position  of  the 
house  and  has  to  determine  the  building  line  is  the  person  who 
is  best  able  to  form  a  skilled  opinion  as  to  the  particular  street 
in  which  a  particular  house  is  situate.    I  therefore  come  to  the 
conclusion  that  the  decision  of  the  magistrate  was  right. 

KiGBY  L.J.  I  am  of  the  same  opinion.  As  to  the  first 
question,  I  do  not  think  the  superintending  architect's  certificate 
is  really  open  to  doubt.  In  that  certificate  he  speaks  of  a  road 
called  Birchington  Koad,  and  on  the  plan  to  which  he  refers  Birch- 
ington  Eoad  is  shewn  to  be  a  road  extending  all  the  way  from 
Kilburn  High  Eoad  on  the  one  hand  to  the  West  End  Lane  on  the 
other.  He  decides  that  the  house  in  question  is  in  Birchington 
Koad,  and  he  decides  what  is  the  general  line  of  buildings  in 
Birchington  Koad.  If  there  were  any  doubt  about  this,  jit  would 
be  set  at  rest  by  the  plan,  in  which  we  see  the  general  building 
line  indicated  passing  through  the  houses  in  question  right  up 
to  Kilburn  High  Koad.  I  have  no  doubt,  therefore,  that  his 
certificate  is  a  good  certificate  in  the  very  respect  in  which  in 
Barlow  v.  Vestry  of  St.  Mary  Ahhotts,  Kensington  (1),  the  certificate 
was  held  to  be  defective.  I  quite  agree  with  what  has  been  said 
as  to  the  construction^of  sect.  75 ;  but  I  will  not  go  into  that,  for 
I  consider  the  matter  to  be  absolutely  settled  and  disposed  of  by 
the  decision^in  thatj  case.  Bacon  V.-C.  had  made  an  absolute 
injunction  restraining  the  vestry  from  proceeding  to  pull  down 

(1)  11  App.  Cas.  257. 
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the  building.    That  would  have  left  open  no  possibility  of  their      0.  A. 
instituting  new  proceedings.    The  House  of  Lords  affirmed  that  1895 
order,  "  with  the  variation  that  the  injunction  therein  granted  allen 
should  be  limited  to  restraining  the  respondents,  the  Kensington  London 
Vestry,  from  demolishing  or  interfering  with  the  buildings  in  ^^^^^^ 

question  or  taking  any  steps  for  that  purpose  in  virtue  either  of   

the  certificate  of  Mr.  Vulliamy  or  of  the  complaint  and  proceed-  ^^^^^^ 
ings  following  thereon."  So  that  in  point  of  law  they  simply 
found  that  the  certificate  of  Mr.  Vulliamy  and  the  complaint 
and  proceedings  following  thereon  did  not  form  a  ground  for  de- 
molishing the  building.  Lord  Bramwell,  indeed,  said  on  p.  269 : 
"  I  hold  as  a  fact  that  the  appellant's  house  is  not  within  any 
row  or  line  of  buildings  in  De  Vere  Gardens."  But  if  the  House 
of  Lords  had  jurisdiction,  or  supposed  themselves  to  have  had 
jurisdiction,  to  determine  that  point,  they  ought  to  have  deter- 
mined it.  It  would  have  been  idle  to  leave  the  case  open  to 
future  litigation  when  they  had  all  the  materials  before  them  for 
deciding  it  at  once  ;  but  I  do  not  find  that  any  one  of  the  noble 
and  learned  Lords  who  moved  the  House  or  spoke  on  the  motion 
on  that  occasion,  other  than  Lord  Bramwell,  takes  upon  himself  to 
determine  the  point.  Now,  if  it  were  the  magistrate's  duty  to 
determine  that  point,  an  appeal  would  lie,  and  the  House  of 
Lords  ought  to  have  determined  whether  the  house  was  within 
or  without  De  Vere  Gardens.  They  refrained  from  doing  so ;  and 
I  think  in  so  refraining  they  decided  that  it  was  not  the  duty  of 
the  magistrate  but  of  the  architect  to  ascertain  in  what  line  of 
buildings  the  house  in  question  was  situate,  and  that  his  certifi- 
cate was  defective  in  that  he  had  not  so  ascertained  it.  It 
appears  to  me  a  clear  decision  upon  the  very  point  that  has 
been  argued  before  us,  and  I  think  the  appeal  ought  to  be 
dismissed. 

Appeal  dismissed. 

Solicitors :  Last  &  Sons ;  Blaxland. 
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0.  A.  [IN  THE  COURT  OF  APPEAL.] 

.  ^  BEOWIsr,  SHIPLEY  &  CO.  v.  COMMISSIOi^ERS  OF 
— '-^  INLAND  REVENUE. 


Revenue — Stamp — MarhetaUe  Security — Promissory  Note — Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  s.  82,  sub-s.  1  (b);  s.  122. 

An  American  railway  company,  as  security  for  a  temporary  loan,  handed 
through  their  agents  in  England  to  the  lender  an  instrument  which  stated 
that  for  value  received  they  promised  to  pay  twelve  months  after  date  to 
the  order  of  themselves  the  amount  named  in  it.  It  also  contained  a 
statement  that  it  was  one  of  a  series,  and  was  secured  by  a  deposit  of  gold 
bonds  which  (or  a  sufficient  amount  of  their  proceeds)  were  under  an 
existing  trust  deed  to  be  held  in  trust  for  the  benefit  of  the  holders  of  the 
instruments.  The  instruments,  which  had  been  indorsed  before  issue, 
were  dealt  in  upon  the  London  Stock  Exchange,  but  were  not  officially 
quoted  there : — • 

Held,  reversing  the  judgment  of  a  Divisional  Court  (ante,  p.  240),  that 
the  instrument  was  not  a  mere  promissory  note ;  that  it  contained  a 
contract  that  the  holder  should  be  entitled  to  the  benefit  of  the  security 
mentioned  in  it ;  that  it  was,  therefore,  a  security  for  the  money  lent  upon 
it,  and  that  it  required  to  be  stamped  as  a  *'  marketable  security  "  within 
the  meaning  of  s.  82,  sub-s.  1  (&),  and  s.  122  of  the  Stamp  Act,  1891. 

Appeal  of  the  Commissioners  of  Inland  Revenue  from  the 
decision  of  a  Divisional  Court  (Grantham  and  Charles  JJ.)  (1) 
upon  a  case  stated  by  the  commissioners  under  the  Stamp  Act, 
1891  (54  &  55  Vict.  c.  39),  s.  13.  The  facts  are  fully  stated, 
and  the  instrument  alleged  to  be  liable  to  stamp  duty  as  a 
marketable  security  is  set  out  at  length,  in  the  report  of  the 
decision  of  the  Divisional  Court. 

SirB.  E.  Webster,  A.'G.,  Sind  Danclcwerts,  iov  the  commissioners. 
The  instrument  is  something  more  than  a  mere  promissory  note : 
it  is  a  "  marketable  security  "  within  the  meaning  of  s.  82, 
sub-s.  1  (&),  and  s.  122  of  the  Stamp  Act,  1891  (2),  and  the 

(1)  Ante,  p.  240.  1885,  delivered  to  a  subscriber  in  the 

(2)  By  54  &  55  Vict.  c.  39,  s.  82,     United  Kingdom. 

sub-s.  1  (&),  marketable  securities  for  By  s.  122,  unless  the  context  other- 
the  purpose  of  the  charge  of  duty  wise  requires,  the  expression  "  market- 
thereon  include  a  marketable  security  able  security  "  means  a  security  of 
made  or  issued  by  or  on  behalf  of  a  such  a  description  as  to  be  capable  of 
foreign  company,  which,  though  ori-  being  sold  in  any  stock  market  in  the 
ginally  issued  out  of  the  United  King-  United  Kingdom, 
dom,  has  been  or  is,  after  August  6, 
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commissioners  are  entitled  to  charge  it  as  such  with  a  higher  0.  A. 
rate  of  duty  than  that  imposed  upon  promissory  notes.    First,  it  1895 


is  a  security  :  it  gives  the  holder  a  charge  upon  the  gold  bonds,  Bkown, 
the  principal  and  interest  of  which  are  guaranteed  by  the  railway  ^^^^^^^  ^ 
company,  the  borrowers,  and  which  under  the  agreement  between  Commis- 

'  °  ^  SIGNERS  OF 

the  railway  company  and  Brown,  Shipley  &  Co.  are  held  in  trust  Inland 
by  the  latter  for  the  holders  of  these  instruments.    It  may  be 
that  the  charge  is  originally  created  by  that  agreement ;  but  the 
statement  in  the  instrument  itself,  that  the  bonds  or  their  pro- 
ceeds are  to  be  held  in  trust  "for  the  benefit  of  the  holders 
hereof,"  shews  clearly  that  only  the  holders  of  these  instruments 
are  entitled  to  share  in  the  security,  and  that  the  instruments  are 
the  holders'  documents  of  title.    Supposing  that  the  trust  deed 
had  never  in  fact  been  executed,  the  railway  company  could  be 
compelled  to  carry  out  the  representation,  amounting  in  equity 
to  a  contract,  contained  in  this  instrument.    Admitting  that  the 
document  is  not  described  as  a  "  debenture  "  and  does  not  contain 
the  word  "charge,"  it  is  the  substance  and  character  of  the 
document  itself,  and  not  the  mere  words  used,  which  must  be 
looked  at  in  order  to  determine  whether  it  gives  the  holder  a 
security.    Secondly,  if  the  instrument  is  a  security,  it  is  a 
"  marketable  security,"  for  it  is  not  only  "  capable  of  being  sold 
in  any  stock  market  in  the  United  Kingdom  "  within  the  meaning 
of  s.  122  of  the  Stamp  Act,  1891,  but  instruments  of  the  series 
have  actually  been  sold  upon  the  London  Stock  Exchange. 

[They  cited  Boss  v.  Army  and  Navy  Hotel  Go,  (1) ;  Edmonds  v. 
Blaina  Furnaces  Co,  (2)  ;  Levy  v.  Ahercorris  Slate  Co.  (3) ;  Texas 
Land  and  Cattle  Co.  v.  Commissioners  of  Inland  Bevenue  (4) ; 
British  India  Steam  Navigation  Co.  v.  Commissioners  of  Inland 
Bevenue.  (5)] 

Bremner  {Finlay,  Q.C.,  with  him),  for  Brown,  Shipley  &  Co. 
The  instrument  is  properly  stamped ;  it  is  a  promissory  note  and 
nothing  more.  It  commences  in  the  usual  form  of  a  promissory 
note,  and  it  is  described  as  a  "  note  "  on  its  face.  The  latter 
porti©n  is  a  mere  statement  of  the  fact  that  bonds  have  been 

(1)  34  Ch.  D.  43.  (4)  16  Court  Sess.  Cas.  4tli  Series, 

(2)  3G  Ch.  D.  215.  69 ;  26  Sc.  L.  K.  49. 

(3)  37  Ch.  D.  260.  (5)  7  Q.  B.  D.  165. 
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deposited  to  secure  the  loan ;  it  is  a  representation  only  and  not 
a  contract  to  give  a  charge  which  would  be  enforceable  in  equity. 
Bkown,     The  mere  fact  that  a  promissory  note  contains  a  statement  of 
Shipley  &  Co.  ^^id^  not  necessary  to  its  validity  as  such  does  not  make  it  any 
the  less  a  promissory  note  :  Fancourt  v.  Thome,  (1) 

LoED  EsHER  M.E.  I  am  of  opinion  that  this  appeal  should 
be  allowed.  The  first  point  that  requires  notice  is  that  a  docu- 
ment can  only  be  stamped  in  respect  of  that  which  is  on  its  face ; 
if  it  is  necessary  to  go  to  any  other  document  in  order  to  ascer- 
tain part  of  the  right  of  the  holder,  the  stamp  in  respect  of  the 
whole  of  such  right  cannot  be  put  on  the  first  document,  for  the 
two  documents  are  not  connected  together.  The  question  for  us 
is,  therefore,  whether  there  is  upon  the  face  of  this  documejit 
something  which  brings  it  within  the  definition  of  a  marketable 
security.  There  can  be  no  doubt  that  it  is  a  promissory  note  ; 
it  contains  an  unconditional  promise  to  pay  money,  and  it  is 
given  in  respect  of  money  advanced.  But  it  may  be  a  promissory 
note  and  something  more,  and  that  something  more,  if  it  is  to 
affect  the  liability  to  stamp  duty,  must  be  on  its  face.  What  in 
the  present  case  is  that  additional  matter  ?  It  is  contended  for 
the  respondents  that  it  is  nothing  but  a  statement  or  representa- 
tion, and  there  is  no  doubt  that  it  is  both ;  but  is  it  not  such  a 
representation  as  carries  with  it  a  promise  ?  It  is  in  my  opinion 
a  representation  made  to  the  person  who  is  to  lend  the  money^ 
and  is  intended  to  induce  him  to  rely  upon  it  as  a  statement  that 
he  will  have  the  security  contained  in  the  trust  deed.  It  is 
therefore  made  to  him  in  order  to  induce  him  to  believe  that  he 
has  a  right  to  the  security,  and  in  consequence  of  it  he  does 
believe  that  he  has  that  right.  In  my  judgment,  that  is  a 
contract  both  at  law  and  in  equity  that  he  shall  have  that  right, 
and  its  effect  is  to  make  this  document  not  merely  a  promissory 
note,  but  a  promissory  note  with  an  additional  promise  that  the 
holder  shall  have  security ;  the  document  is  therefore  a  security. 
Then,  is  it  a  "marketable  security"  within  the  definition  in 
the  statute  ?  The  expression  "  marketable  security  "  has  been 
judicially  explained  by  Lord  Shand  in  Texas  Land  and  Cattle 


(1)  9  Q.  B.  312 ;  15  L.  J.  (Q.B.)  344. 
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Co.  V.  Commissioners  of  Inland  Bevenue  (1)  as  meaniDg  "  securities 
of  such  a  description  as  to  be  capa  ble,  according  to  the  use  and 
practice  of  stock  markets,  of  being  there  sold  and  bought." 
That  definition,  which  [  adopt,  has  been  satisfied  in  the  present 
case,  and  I  have  no  doubt  that  this  instrument  is  a  marketable 
security,  and  liable  as  such  to  the  higher  duty. 

Kay  L.J.  I  entirely  concur  with  the  judgment  of  the  Master 
of  the  Eolls,  and  should  add  nothing  if  we  were  not  differing 
from  the  Court  below.  The  question  is  whether  this  instrument 
is  a  marketable  security  within  the  meaning  of  the  Stamp  Act, 
1891.  That  Act  provides  for  stamps  on  promissory  notes,  for 
stamps  on  debentures,  for  stamps  on  mortgages,  and  for  stamps 
on  marketable  securities.  In  s.  82  it  deals  with  marketable 
securities  issued  by  or  on  behalf  of  foreign  companies,  and  s.  122 
defines  "  marketable  security  "  as  a  security  of  such  a  description 
as  to  be  capable  of  being  sold  in  any  stock  market  in  the  United 
Kingdom.  The  first  question  is,  whether  this  instrument  is  a 
promissory  note.  No  doubt  it  begins  like  a  promissory  note, 
and  the  first  part  of  it  is  in  fact  a  promissory  note ;  but  what  is 
the  meaning  of  the  latter  part  of  the  instrument  ?  Is  it  or  is  it 
not  a  contract  to  give  the  man  who  buys  it  a  security  for  his 
money  ?  He  buys  it  on  the  faith  of  that  statement — a  statement 
that  he  shall  have  a  share  with  the  other  holders  of  these  instru- 
ments in  that  security  which  it  describes.  If  that  is  not  a  con- 
tract, I  do  not  know  the  meaning  of  the  word.  Try  it  in  this 
way.  By  nothing  except  that  which  appears  upon  the  face  of 
this  instrument  is  the  holder  entitled  to  the  benefit  of  a  share  in 
that  security ;  but  by  this  instrument  he  is  so  entitled,  and  if 
the  principal  were  not  paid  at  maturity,  or  if  the  interest  fell  into 
arrear,  he  might  bring  an  action  on  behalf  of  himself  and  all  the 
other  holders  of  the  series  of  instruments  to  have  that  security 
realized  for  their  benefit.  But  he  can  only  do  that  by  virtue  of 
that  which  is  on  the  face  of  this  instrument,  which  must  there- 
fore be  a  contract  with  him  that  he  is  to  be  entitled  to  share  in 
the  benefit  of  the  security.  That  the  holder  would  have  such  a 
right  of  action  has  been  proved  in  innumerable  instances  by  the 

(1)  16  Court  Sess.  Cas.  4th  Series,  69 ;  26  Sc.  L.  K.  49. 
Vol.  II.  1895.  2  U  2 
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holders  of  what  are  called  debentures  of  a  joint  stock  company. 
The  ordinary  form  of  such  a  debenture  begins  with  a  promise  to 
pay,  and  it  goes  on  to  give  a  charge  in  addition  to  that  promise 
to  pay,  and  the  holder  of  one  of  these  debentures  is  entitled  at 
once  when  the  debenture  becomes  due  and  payable  to  bring  such 
an  action  as  I  have  described.  This  right  arises  by  virtue  of  the 
contract  on  the  face  of  the  debenture ;  for  the  holder  is  no  party 
to  the  covering  mortgage  except  by  reason  of  the  contract  with 
him  which  the  debenture  on  the  face  of  it  contains.  But  I  may 
go  further  than  that.  In  a  case  in  the  Court  of  Appeal  of  Boss 
v.  Army  and  Navy  Hotel  Co,  (1),  the  debenture  was  in  the  form 
of  an  agreement  under  the  seal  of  the  company  to  pay  the 
bearer  on  a  certain  day  the  sum  of  100?.  and  interest,  and  was 
issued  subject  to  the  conditions  indorsed  upon  it,  one  of  which 
was  that  the  holders  of  the  bonds  of  that  issue  were  entitled  pari 
jpassu  to  the  benefit  of  a  certain  trust  deed,  the  nature  of  which 
was  then  set  out.  In  that  case  the  covering  deed  was  void,  because 
it  contained  an  assignment  of  furniture  and  chattels,  and  was  not 
registered  under  the  Bills  of  Sale  Act,  1882 ;  but,  nevertheless, 
the  Court  held  that  the  debenture  on  the  face  of  it,  by  reason  of 
the  condition  that  was  placed  there  to  induce  people  to  buy  it, 
contained  a  contract  to  give  a  charge  upon  all  the  property  of 
the  company,  which  contract  was  enforceable  notwithstanding 
thatj  the  covering  deed  was  void.  That  decision  goes  much 
further  than  we  need  go  in  the  present  case.  Here  the  covering 
deed  is  good ;  the  bonds  have  actually  been  deposited  with 
Brown,  Shipley  &  Co.,  and  are  held  in  their  hands  in  trust  for 
the  benefit  of  the  holders  of  this  instrument  and  the  other  in- 
struments of  the  series,  and  I  can  see  no  answer  to  an  action  to 
enforce|^the  security.  This  instrument  is  therefore,  in  my  opinion, 
not  merely  a  promissory  note,  but  it  is  a  promissory  note  con- 
taining a  contract  by  which  the  holder  has  security.  The  first 
part  of  the  definition  in  the  Stamp  Act  is  answered,  and  the 
instrument  is  a  security. 

The  only  other  question  is  whether  it  is  a  "marketable 
security,"  which  expression  is  defined  in  s.  122  as  a  security 
"  capable  of  being  sold  in  any  stock  market."    On  the  face  of 

(1)  34  Gh.  D.  43. 
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the  case  it  appears  that  these  instruments  are  not  only  capable 
of  being  sold,  but  that  instruments  of  this  series  have  actually- 
been  dealt  in  on  the  London  Stock  Exchange,  so  that  the  instru- 
ment is  clearly  capable  of  being  sold.  Both  parts  of  the  defini- 
tion are  therefore  answered.  The  instrument  is  a  security  and 
it  is  marketable.  If  it  is  a  marketable  security,  why  should  it 
be  stamped  as  a  promissory  note  only?  A  promissory  note 
means  a  promissory  note  simply,  and  the  stamp  on  a  promissory 
•note  is  less  than  that  on  a  marketable  security.  The  Inland 
Kevenue  authorities  wish  to  stamp  it  with  the  higher  stamp 
which  they  are  entitled  to  put  on  a  marketable  security,  and  I 
«ee  no  answer  to  their  claim.  With  all  respect  for  the  learned 
judges  in  the  Court  below,  whose  attention  was  not  called  to  the 
<3ase  of  Boss  v.  Army  and  Navy  Hotel  Co.  (1),  I  differ  from  them 
entirely  in  holding  that  this  document  was  nothing  but  a 
promissory  note ;  I  think  it  was  also  a  security,  and  a  security 
which  was  marketable. 
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A.  L.  Smith  L.J.  I  am  of  the  same  opinion.  The  ratio 
decidendi  of  the  Divisional  Court  is  to  be  found  at  p.  245, 
where  Charles  J.  says :  "  If  I  had  been  able  to  come  to  the  con-, 
elusion  that  the  latter  part  of  this  document  did  constitute 
some  contractual  relation  between  the  holder  of  the  note  and 
the  railway  company,  different  considerations  might  have  been 
applicable ;  to  my  mind,  however,  the  latter  part  is  nothing 
more  than  a  notice  to  the  holders  of  this  promissory  note  that  it 
has  been  secured  in  the  manner  therein  specified,  and  does  not 
constitute  any  additional  promise  on  the  part  of  the  makers." 
With  that  passage  I  cannot  agree.  That  the  first  part  of  the 
document  is  a  promissory  note  I  do  not  doubt ;  but  the  first 
question  for  us  is,  is  it  not  a  promissory  note  and  something 
more?  I  cannot  read  the  last  part  of  the  document  without 
seeing  that  it  is  a  representation  by  the  company  to  the  holder 
that  if  he  will  give  2000Z.  for  this  piece  of  paper  there  is  a 
s^'curity  for  that  2000Z.  in  a  deposit  of  first  mortgage  bonds, 
which  are  to  be  held  in  trust  for  him.  That  is  a  representation 
made  by  the  company  to  the  intending  buyer  in  order  to  induce 

(1)  34  Ch.  D.  43. 
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0.  A.  jbim  to  advance  his  money,  and  upon  the  faith  of  which  he 
1895      acts ;  in  my  judgment,  therefore,  it  is  a  representation  which 


i3Ko\vN,     binds  the  company  and  forms  a  contract  on  their  part  that  these 
^?Ca^    first  mortgage  gold  bonds  exist,  and  that  they  are  the  security 
^  V'        for  his  money.    There  is  a  contractual  relation  over  and  above 
SIGNERS  OF  the  bare  promise  to  pay  by  the  company,  and  it  is  on  this  point 
Kev^ue.   tbat  I  differ  from  the  Court  below.    This  document  is  a  pro- 
A.  L.Smith  L.J.  ^^^issory  uoto  and  something  more — it  is  a  security.    Is  it  then  a 
marketable  security,  that  is,  a  security  capable  of  being  sold  in 
the  stock  markets  ?    Upon  that  the  finding  of  the  case  is  that 
instruments  of  the  series  have  been  from  time  to  time  dealt  in 
on  the  London  Stock  Exchange,  though  not  quoted  there.  The 
instrument  is,  therefore,  clearly  capable  of  being  sold  in  any 
stock  market  in  the  United  Kingdom,  and  is  a  "marketable 
security  "  within  the  meaning  of  the  Act. 

Apjoeal  allowed. 

Solicitor  for  Commissioners  of  Inland  Ee venue :  Solicitor  of 
Inland  Bevenue. 

Solicitors  for  Brown,  Shipley  &  Co. :  Ashurst,  Morris,  Crisp 
&  Go, 

W.  J.  B. 


C.A.  [m  THE  COURT  OF  APPEAL.] 

1895 

July  16.    METKOPOLITAN  COAL  CONSUMERS'  ASSOCIATION 
  SCRIMGEOUR. 

Com'pany — Issue\of  Shares— Commission  to  StocJchroJcers — Act  ultra  vires. 

The  payment  by  a  limited  company  of  a  reasonable  amount  of  money 
to  brokers  by  way  of  commission  or  brokerage  for  placing  shares  is  not  an 
act  ultra  vires  the  company. 

In  re  Faure  Electric  Accumulator  Co.  (40  Ch.  D.  141)  distinguished. 

Appeal  from  the  decision  of  the  Divisional  Court  (Wright 
and  Day  JJ.),  which  affirmed  a  judgment  of  the  Mayor's  Courts 
London,  in  favour Tof  the  defendants. 

The  Metropolitan  Coal  Consumers'  Association  was  incorporated 
in  January,  1889,  under  the  Companies  Acts,  as  a  limited  com- 
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pany,  with  a  capital  of  250,000Z.,  divided  into  50j000  ordinary  0.  A. 
shares  of  11.  each  and  20,000  preference  shares  of  lOZ.  1895 


The  memorandum  of  association  stated  that  it  was  one  of  Metro- 
the  objects  of  the  company,  "  To  pay  out  of  the  funds  of  the  ^co^jmers'^ 
association  all  brokerages,  commissions,  legal  and  other  expenses  Association 
for  the  issuing  of  the  capital  and  in  respect  to  the  formation  of  Scrimqeodr. 
the  association." 

The  articles  of  association  provided  for  the  appointment  of  a 
council  of  administration  from  whom  should  be  elected  an  execu- 
tive and  finance  committee,  who  should  constitute  the  board  and 
have  and  execute  all  the  powers  commonly  vested  in  directors. 

The  113th  article  provided  as  follows  :  "  The  business  of  the 
association  shall  be  managed  by  the  board,  who  may  pay  all 
brokerages  (if  any)  payable  in  respect  of  the  placing  any  of  the 
shares  in  the  association." 

In  pursuance  of  those  powers  the  board  agreed  with  the 
defendants,  who  were  a  firm  of  stockbrokers,  to  pay  them  a  com- 
mission of  2J  per  cent,  on  the  nominal  value  of  the  shares,  for 
procuring  applications  for  the  shares  which  they  desired  to  issue. 
The  defendants  accordingly  issued-  prospectuses  and  forms  of 
Application  and  obtained  a  considerable  number  of  applications 
for  shares,  which  they  sent  in  to  the  company,  the  forms  being 
stamped  with  the  name  of  the  defendants'  firm. 

The  board  paid  the  defendants  a  commission  on  the  shares  so 
placed  by  them  which  amounted  to  26L  10s. 

The  association  was  ordered  to  be  wound  up  on  January  20, 
1890.  On  August  24,  1894,  the  official  liquidator  brought  the 
present  action  in  the  name  of  the  company  in  the  Mayor's  Court, 
London,  claiming  a  return  of  the  sum  of  26Z.  10s,,  as  being 
money  paid  without  consideration  and  ultra  vires  by  the  associa- 
tion to  the  defendants.  The  recorder  gave  judgment  for  the 
defendants ;  and  the  plaintiff  company  appealed  from  his  deci- 
sion to  the  Divisional  Court,  who  affirmed  the  decision  of  the 
recorder.    The  plaintiff  company  again  appealed. 


Swinfen  Eady,  Q.C.,  and  Quin,  for  the  plaintiffs.  The  action 
of  the  company  in  paying  a  commission  or  brokerage  for  placing 
the  shares  was  beyond  the  powers  of  a  registered  company.  It 
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0.  A.      has  been  expressly  decided  that  a  company  has  no  power  to  issue- 
1895       its  shares  at  a  discount,  and  the  payment  of  a  commission  to- 
jyijjrrRo-     brokers  amounts  to  the  same  thing :  the  company  does  not  obtain 
^OoNsrmERs'^  the  full  nominal  value  of  the  shares.    It  is  in  effect  reducing 
Association  the  capital  of  the  company.    Therefore,  although  it  may  be  per- 
SoRiMGEouB.  mitted  by  the  articles  of  association,  it  is  illegal  as  contravening 
the  principle  of  the  Companies  Acts :  In  re  Faure  Electric  Accu- 
mulator Co.  (1)  ;  Ex  jparte  Audain  (2) ;  Lydney  and  Wigpool  Irorb 
Ore  Co,  V.  Bird  (3)  ;  In  re  Almada  and  Tirito  Co.  (4)  ;  Trevor  v. 
Whitworth  (5)  ;  In  re  Ooregum  Gold  Mining  Co,  (6) 

Jelf,  Q,C.^.  and  A.  T,  Toller,  for  the  defendants,  were  not 
called  on. 


LiNDLEY  L.J.  This  is  an  attempt  to  push  some  sensible  and 
well-recognised  doctrines  of  this  Court  to  an  absurdity.  The- 
law  is  clear  that  limited  companies  cannot  issue  shares  at  a 
discount.  What  is  the  meaning  of  that  ?  The  meaning  of  that 
is  that  shares  cannot  be  issued  upon  terms  which  are  inconsistent 
with  the  provisions  of  the  statutes  relating  to  limited  companies  ^ 
or,  in  other  words,  the  statutes  having  said  that  every  holder  of 
a  share  shall  pay  so  much  for  it,  the  company  cannot  issue  the 
share  upon  the  terms  that  the  shareholder  shall  pay  less.  That 
is  the  whole  of  the  theory  of  issuing  shares  at  a  discount. 

Now,  how  can  what  this  company  has  done  be  said  to  be  issuing 
shares  at  a  discount  ?  The  transaction  here  is  this :  the  company 
have  authorized  their  directors  to  pay  brokers  a  fair  and  reason- 
able commission  for  their  services  in  procuring  people  to  take 
shares.  What  is  there  contrary  to  the  Act  of  Parliament  in  that  ? 
What  is  there  illegal  in  that  in  any  sense  or  shape  ?  I  confess  I 
cannot  see  the  slightest  sign  of  any  such  thing.  That  it  may  be^ 
so  manipulated  as  to  lead  to  the  issue  of  shares  at  a  discount  is- 
possible,  and  when  such  a  case  arises  we  will  deal  with  it ;  but 
there  is  nothing  of  the  sort  here.  I  do  not  myself  attach  the 
slightest  importance  to  the  clause  in  the  memorandum  of 
association :  that  clause  saying  it  shall  be  one  of  the  objects  of 


(1)  40  Ch.  D.  141. 

(2)  42  Ch.  D.  1. 

(3)  31  Ch.  D.  328;  33  Ch.  D.  85. 


(4)  38  Ch.  D.  415. 

(5)  12  App.  Cas.  409. 

(6)  [1892]  A.  C.  125. 
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the  company  to  pay  brokers  is  to  my  mind  quite  out  of  place :  0.  A. 
it  is  an  authority  to  the  directors  to  apply  the  money  of  the  1895 


company  in  that  way  if  the  directors  in  their  judgment  should  Metko- 
think  it  expedient ;  but  to  suppose  that  the  clause  is  any  the  ^con^omers'^ 
better  for  being  in  the  memorandum  of  association  instead  of  in  Association 
the  articles  would  be  a  grievous  legal  mistake;  the  directors  Sckimgbouk. 
are  authorized  to  do  it,  and  they  have  done  it.  It  is  said  not  undi^.j. 
only  that  the  directors  are  liable  for  misapplying  the  funds  of 
the  company,  but  that  the  recipients  of  the  money  are  liable. 
That  is  a  step  further  than  any  case  has  gone  yet.  I  do  not 
mean  to  say  that  a  company  cannot  maintain  an  action  at  law  to 
recover  money  which  is  its  own,  if  it  is  improperly  in  the  hands 
of  other  people.  I  daresay  it  can ;  but  I  am  addressing  myself 
to  the  root  of  this  question,  not  to  the  question  of  remedy, 
whether  it  is  legal  or  equitable,  but  to  the  question  whether 
there  is  anything  wrong  or  ultra  vires  in  what  has  been  done, 
and  I  cannot  come  to  the  conclusion  that  there  is  anything 
wrong  in  it  at  all.  My  brothers  suggested  the  case  during  the 
argument  of  paying  newspapers  for  advertising  a  company,  and 
Mr.  Quin  felt  that  the  analogy  was  rather  close,  and  he  went  the 
whole  length  of  saying  that  such  a  payment  would  be  an  illegal 
payment,  and  that  the  company  could  recover  back  from  the 
newspapers  money  paid  for  advertisements.  All  I  can  say  is, 
it  startles  me  to  hear  any  such  doctrine.  No  Court  has  ever 
sanctioned  such  a  theory,  and  I  do  not  suppose  any  Court  will. 
But  then  it  is  contended  that  the  case  has  been  decided  by 
Kay  J.  in  In  re  Faure  Electric  Accumulator  Co.  (1),  and  also 
by  this  Court  in  Lydney  and  Wig^ool  Iron  Ore  Co.  v.  Bird.  (2) 
Now,  as  regards  the  last-mentioned  case,  although  there  is 
that  expression  on  page  95  to  which  Mr.  Swinfen  Eady  refers, 
and  to  which  I  stand,  it  has  application,  of  course,  to  the  cir- 
cumstances of  that  case ;  and  the  circumstances  of  that  case 
have  not  the  slightest  resemblance  to  the  circumstances  in  the 
present  case.  The  money  there  sought  to  be  recovered  was  not 
money  which  was  paid  by  the  company  for  placing  shares. 
There  was  a  person  named  James  Bird,  who  was  a  promoter  of 
the  company,  and  he  secretly  made  a  profit  at  the  expense  of 
(1)  40  Ch.  D.  141.  (2)  33  Ch.  D.  85. 
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0.  A.  the  company  of  10,800?.  He  was  made  liable  for  it.  He  said, 
1895       "  Well,  but  I  have  spent  5000Z.,  as  a  consideration  which  I  gave 


Metro-    to  William  Bird  for  guaranteeing  me  that  shares  should  be 
^CoN^EEs'^  taken  up  in  this  company,"  and  we  disallowed  James  Bird  that 
Association  ^jn.    The  whole  thing  was  a  juggle  from  beginning  to  end,  and 
SoRiMGEouR.  we  disallowed  it  on  the  ground  that  it  was  an  improper  trans- 
LindieyL.j.    actiou — and  so  it  was.    It  has  nothing  whatever  to  do  with,  and 
is  far  away  and  remote  from,  such  a  case  as  this,  where  there  is 
no  juggle  and  no  impropriety  at  all.    As  regards  In  re  Faure 
Electric  Accumulator  Go.  (1),  no  doubt  Kay  J.  did  apparently 
hold  that  these  brokerage  payments  were  illegal,  being  paid 
out  of  capital,  certainly,  and  he  made  the  directors  there  liable 
for  them.    If  that  decision  is  understood  as  going  as  far  as  to 
compel  us  to  hold  that  these  payments  are  illegal,  I  should  say 
that  I  dissent  from  it,  and  it  goes  a  great  deal  too  far.    I  doubt 
very  much,  if  you  look  at  the  facts,  whether  the  learned  judge  did 
intend  to  go  as  far  as  that.    I  doubt  whether  he  regarded  the 
commissions  there  as  ordinary  commissions  of  a  reasonable 
amount,  payable  in  the  ordinary  course  of  business.    I  think  he 
treated  them  rather  as  improper  payments,  rather  in  the  shape 
of  bribes,  and  of  course,  if  he  took  that  view,  he  was  perfectly 
justified  in  holding  the  directors  liable  to  replace  the  money 
which  they  had  so  misapplied.    It  appears  to  me  that  there  is 
neither  principle  nor  authority  to  support  this  appeal,  and  it 
must  be  dismissed  with  costs. 


Lopes  L.J.  I  am  of  the  same  opinion.  It  is  said  that  these 
payments  of  commission  to  brokers  for  issuing  shares  of  the 
company  are  ultra  vires,  and  therefore  illegal.  Now,  so  far  as 
I  can  ascertain,  no  case  hitherto  seems  to  have  gone  that  length. 
The  case  chiefly  relied  upon  was  In  re  Faure  Electric  Accumu- 
lator Co.  (1);  but  that  case  is  different,  and  the  learned  judge, 
Kay  J.,  proceeded  upon  different  grounds.  He  was  of  opinion 
that  the  payments  of  commission  to  brokers  there  were  not  bona 
fide  payments  for  work  and  labour  done — that  they  were  not 
payments  in  the  ordinary  way  of  business,  but  rather  in  the 
nature  of  bribes.    I  do  not  think  for  one  moment  that  he  re- 

(1)  40  Ch.  D.  141. 
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garded  the  payments  there  in  the  same  light  as  we  are  justified  0.  A. 
in  regarding  the  payments  here,  for  it  is  not  contended  here  1895 


that  these  payments  to  the  brokers  at  any  rate  were  not  bona  fide  Meteo- 
and  honest,  and  were  really  made  in  respect  of  services  rendered,  ^q^nsdmer^^ 

In  the  result,  as  regards  these  payments  I  come  to  this  con-  Association. 
elusion — that  in  any  case  where  it  is  made  out  that  the  services  Scrimgeour. 
of  the  broker  are  reasonably  necessary,  that  the  brokers  are    Lopes  l.j. 
properly  employed  in  the  issue  of  the  capital  of  the  company, 
and  that  the  payment  of  a  commission  of  so  much  per  share  is  a 
fair  and  just  payment  for  services  rendered,  there  is  no  ground, 
either  of  reason,  of  justice,  or  of  principle,  why  the  payment 
should  not  be  held  to  be  intra  vires  and  unimpeachable. 

The  decision  of  the  Court  below  was  right,  and  this  appeal 
must  be  dismissed. 


EiGBY  L.J.  I  am  of  the  same  opinion.  I  do  not  think  that 
there  is  anything  in  the  case  of  Lydney  and  Wigpool  Iron  Ore 
Go.  v.  Bird  (1)  that  would  at  all  justify  the  decision  that  we 
are  asked  to  arrive  at  in  this  case.  There  a  sum  of  10,800Z,  of 
concealed  property  was  taken  by  a  promoter  out  of  the  capital  of 
the  company,  under  an  appearance  which  was  different  from  the 
reality,  that  appearance  being  that  it  was  bona  fide  purchase- 
money  ;  and  the  only  question  was — could  he  be  allowed  out  of 
that  a  sum  he  paid  to  his  brother  for  guaranteeing  shares :  an 
absolutely  different  case  from  the  present. 

With  reference  to  In  re  Faure  Electric  Accumulator  Co.  (2), 
I  observe  that  that  case  is  a  very  peculiar  one  in  some  re- 
spects. First  of  all,  the  man  who  cast  doubt  on  this  company 
in  the  case  was  the  broker  himself,  Pincoffs,  who  apparently 
had  in  his  pocket  an  offer  from  his  client  Morris  to  take  shares  : 
I  say  "  apparently  " — I  think  that  was  the  fact  in  the  case.  I 
do  not  think  he  could  have  been  successful  in  going  off  for 
a  client  and  getting  him  in  so  short  a  time  ;  and  for  that  work 
he  got  paid  upwards  of  2000Z.  No  doubt,  looking  at  it  as  a  per- 
centage on  the  nominal  value  of  the  shares,  that  might  not  be 
outrageous;  but  to  suppose  that  a  company  can  fairly  pay 
upwards  of  2000Z.  for  work  in  that  way  and  call  it  commission  is 
(1)  33  Ch.  D.  85.  (2)  40  Ch.  D.  141. 
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0,  A.      at  any  rate  a  very  different  state  of  things  from  that  which  we 
1895       have  to  deal  with  here,  where  there  was  actual  work  done  in 
Meteo-     respect  of  the  shares,  and  where  the  brokers  were  paid  what 
^CoNsuMEEs'^  appears  to  be  shewn,  or  is  allowed  to  be,  an  ordinary  brokerage 
Association,  for  the  work  that  they  did.    I  confess  I  am  not  prepared  to  hold 
ScEiMGEouB.  that  any  expenditure  of  a  company  with  a  view  to  having  its 
Rigby  L.J.    capital  placed  is  necessarily  wrong.    If  you  can  place  the 
capital  by  way  of  advertisement,  I  do  not  see  why  you  cannot 
incur  in  the  regular  way  of  expenditure  any  brokerage  to 
brokers  to  procure  the  applications. 

I  think,  upon  that  ground,  the  action  altogether  fails,  and  the 
appeal  must  be  dismissed. 

Appeal  dismissed. 
Solicitors  :  Lumley  &  Lumley  ;  H.  B.  Wade, 

M.  W. 
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r,,  13  SO  BAYNES  &  CO.  v.  LLOYD  &  SONS. 


Landlord  and  Tenant — Suh-lease — Implied  Covenant  for  Title  or  for  Quiet 
Enjoyment — Duration  of  Covenant. 

The  defendants  being  possessed  of  a  term  of  years  in  a  house,  of  which 
term  there  were  eight  and  a  half  years  then  unexpired,  by  indenture  sub-let 
the  premises  to  the  plaintiffs  for  a  term  of  ten  and  a  half  years,  acting  under 
a  mistake,  but  in  good  faith.  The  sub-lease  did  not  contain  any  express 
covenant  either  for  title  or  for  quiet  enjoyment,  nor  did  the  words  of 
letting  include  the  word  "  demise."  The  plaintiffs  occupied  the  premises 
until  the  end  of  the  eight  and  a  half  years,  when  they  were  evicted  by  the 
defendants'  superior  landlord.  The  plaintiffs  having  brought  an  action 
for  breach  of  implied  covenants  for  title  and  for  quiet  enjoyment : — 

Held,  that,  assuming  that  in  the  absence  of  the  word  "  demise"  either 
of  such  covenants  could  be  implied  in  the  lease,  the  duration  of  the 
covenant  was  limited  by  that  of  the  lessor's  own  estate,  and  that  conse- 
quently the  plaintiffs  could  not  recover. 

Appeal  from  the  decision  of  Lord  Eussell  of  Killowen  C.J.  (1) 
By  an  indenture  under  seal  dated  March  31,  1885,  the 
defendants  leased  to  the  plaintiffs  certain  premises  for  the  term 
of  ten  and  a  half  years  less  one  day  from  March  25,  1885,  at 
(1)  [1895]  1  Q.  B.  820. 
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a  yearly  rent.    The  operative  words  of  the  lease  were,  "the  C.A. 
landlords  agree  to  let  and  the  tenants  agree  to  take  "  ;  the  word  1895 
"  demise  "  was  not  used,  nor  did  the  lease  contain  any  express  Baynes  &  Oa 
covenant  for  title  or  for  quiet  enjoyment.    The  defendants  had     llotd  & 
only  a  leasehold  interest  in  the  premises,  which  expired  on  Sons. 
September  29,  1893,  two  years  before  the  expiration  of  the  term 
granted  by  them  to  the  plaintiffs.    In  grantiog  the  sub-lease  to 
the  plaintiffs,  the  defendants  acted  under  a  bona  fide  mistake 
and  in  good  faith.    After  September  29,  1893,  the  defendants'' 
superior  landlord  commenced  an  action  against  the  plaintiffs  to 
recover  possession  of  the  premises,  and  the  plaintiffs  were 
evicted.    The  plaintiffs  then  brought  this  action  against  the 
defendants,  their  lessors,  to  recover  damages  for  breach  of  implied 
covenants  for  title  and  for  quiet  enjoyment.    Lord  Eussell  of 
Killowen  C.J.  held  that  no  covenant  for  title  could  be  implied 
in  the  lease,  and  that,  though  a  covenant  for  quiet  enjoyment 
was  to  be  implied,  it  enured  only  during  the  continuance  of  the 
interest  of  the  lessors ;  he  therefore  gave  judgment  for  the 
defendants.    The  plaintiffs  appealed. 

July  13.  English  Harrison,  and  Lech,  for  the  plaintiffs. 
From  the  relation  of  landlord  and  tenant,  and  also  from  the 
language  of  the  lease,  covenants  by  the  defendants  for  title  and 
for  quiet  enjoyment  are  implied,  and  those  covenants  are  not 
limited  to  the  duration  of  the  defendants'  own  estate.  Such  cove- 
nants would  be  implied  from  the  use  of  the  word  "  demise  "  in 
the  lease:  Sheppard's  Touchstone,  pp.  160,165,  272;  Holder  y. 
Taylor  (1) ;  Line  v.  Stephenson  (2)  ;  Mostyn  v.  West  Mostyn  Coal 
and  Iron  Co.  (3)  ;  and  a  covenant  for  quiet  enjoyment  may  be 
implied  even  in  a  parol  demise :  Bandy  v.  Carfwright.  (4) 
Although  the  word  "  demise  "  is  not  used  in  the  present  lease, 
the  word  "  let "  is  of  equal  force :  Hart  v.  Windsor  (5),  per 
Parke  B.  The  words  "  agree  to  let "  imply  an  intention  on  the 
part  of  the  lessors  that  the  lessees  shall  have  possession  of  the 
premises  for  the  term  for  which  the  lessors  purport  to  grant 


(1)  Hob.  12.  (3)  1  C.  P.  D.  145,  152. 

(2)  5  Bing.  N.  C.  183.  (4)  8  Ex.  913. 

(5)  12  M.  &  W.  68,  85. 
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C.  A.  them.  Tlie  case  of  Adams  v.  Gihney  (1),  which  at  first  sight 
1895       seems   in  favour  of  the  defendants,  is  distinguishable;  that 


Baynes  &  Co.  decision  depended  upon  the  fact  that  there  was  no  breach  of 
Lloyd  &    covenant  during  the  life  of  the  lessor,  who  was  only  a  tenant  for 
Sons.      life.    [They  also  cited  Burnett  v.  Lynch  (2) ;  Eall  v.  City  of 
London  Brewery  Go.  (3) ;  Sfranhs  v.  St,  John.  (4)] 

Swinfen  Eady,  Q.G.  (H,  Sutton  with  him),  for  the  defendants. 
The  implication  of  a  covenant  for  title  or  for  quiet  enjoyment  does 
not  arise  from  the  relation  of  landlord  and  tenant,  but  from  the 
express  words  used  by  the  parties.  Even  if  the  word  "  demise  " 
had  been  used,  the  authorities  shew  that  at  the  most  a  qualified 
covenant  for  title  would  have  been  implied,  not  an  absolute 
covenant,  and  that  where  that  word  is  not  used  no  covenant  for 
title  can  be  implied  at  all.  In  the  present  case  the  utmost  that 
can  be  implied  is  a  covenant  for  quiet  enjoyment,  and  that 
covenant  would  expire  with  the  determination  of  the  lessor's 
estate.  Even  where  a  covenant  is  implied  from  the  use  of  the 
word  "  demise,"  its  duration  is  limited  to  the  duration  of  the 
term  of  the  lessor  :  Swan  v.  Stransham  (5) ;  Adams  v.  Gihney  (6) ; 
and  an  implied  covenant  for  quiet  enjoyment  where  the  premises 
are  "  let "  and  not  "  demised "  is  equally  limited  to  the  dura- 
tion of  the  lessor's  interest :  Pen/old  v.  Abbott.  (7)  There  is  no 
authority  for  the  dictum  of  Parke  B.  in  Hart  v.  Windsor  (8), 
that  the  same  covenants  may  be  implied  from  the  use  of  the 
word  "let"  as  from  "demise."  [They  also  cited  Andrews'  Gase  (9) ; 
Bragg  v.  Wisemam,  (10) ;  Williams  v.  Burr  ell  (11) ;  Schwartz  v. 
Loclet.  (12)] 

English  Harrison,  in  reply. 

Gur.  adv.  vult, 

July  30.  The  written  judgment  of  the  Court  (Lord  Esher  M.E. 
and  Kay  and  A.  L.  Smith  L.JJ.)  was  delivered  by 

Kay  L.J.  The  plaintiffs  sue  in  this  action  for  damages 
for  eviction  from  a  house  of  which  they  were  tenants  to  the 

(1)  6  Bing.  656.  (7)  32  L.  J.  (Q.B.)  67. 

(2)  5  B.  &  C.  589,  609.  (8)  12  M.  &  W.  85. 

(3;  2  B.  &  S.  737.  (9)  2  Leon.  104;  Cro.  Eliz.  214. 

(4)  L.  R.  2  C.  P.  376.  (10)  Brownl.  22. 

(5)  Dyer,  257  a.  (11)  1  C.  B.  402. 

(6)  6  Bing.  656.  >  (12)  61  L.  T.  719. 
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defendants.    The  tenancy  was  created  by  a  lease  under  seal  dated      C.  A. 
March  31,  1885.    The  operative  words  of  the  lease  were,  the  1895 
defendants  "  agree  to  let."    The  term  was  ten  and  a  half  years  Baynes  &  Co. 
from  March  25,  1885.    The  defendants  had  only  a  leasehold  lloyd& 
interest,  which  expired  on  September  29,  1893.    The  superior  ^Q^^- 
landlord  after  that  date  evicted  the  plaintiffs.    The  lease  to  the 
plaintiffs  did  not  contain  any  express  covenant  for  title  or  for 
quiet  enjoyment,  nor  was  the  word  "  demise  "  used  in  it.  The 
plaintiffs  insist  that  there  should  be  implied  a  covenant  for  title, 
or  at  least  for  quiet  enjoyment,  and  that  such  covenants,  or  one 
of  them,  was  broken  by  the  eviction  by  title  paramount. 

These  facts  raise  the  following  questions :  1.  Can  any  covenant 
be  implied  in  this  case  ?  2.  If  any,  is  such  covenant  one  for 
title,  or  only  for  quiet  enjoyment  ?  3.  Is  such  implied  covenant 
an  absolute  covenant,  or  is  it  the  ordinary  limited  covenant  ? 
4.  Whatever  it  was,  did  it  not  come  to  an  end  with  the  deter- 
mination of  the  lessor's  estate  ? 

With  reference  to  the  first  question,  the  law  is  thus  stated  in 
Sheppard's  Touchstone,  at  p.  165  :  "  If  one  make  a  lease  for  years 
of  land  by  the  words  *  demise  or  grant '  and  there  is  not  con- 
tained in  the  lease  any  express  covenant  for  the  quiet  enjoying 
of  the  land ;  in  this  case  the  law  doth  supply  a  covenant  for  the 
quiet  enjoying  of  it  against  the  lessor,  and  all  that  come  in 

under  him  by  title  during  the  term  But  where  there  is 

an  express  covenant  in  the  deed  for  the  quiet  enjoying  of  the 
land,  there  the  law  will  not  make  this  implied  covenant."  The 
learned  author  goes  on  to  say  that  in  the  case  of  a  lease  for  life 
reserving  rent  the  law  creates  a  warranty  against  all  men,  and 
this  notwithstanding  a  warranty  expressed  in  the  deed.  NoJces's 
Case  (1)  is  to  the  same  effect.  In  this  statement  of  the  law  three 
things  are  noticeable :  (1.)  That  the  implication  arises  not  from 
the  mere  relation  of  landlord  and  tenant,  but  from  the  use  of  the 
words  "  demise  or  grant "  ;  (2.)  That  the  covenant  implied  is  for 
quiet  enjoyment,  not  a  covenant  for  title ;  and  (3.)  That  it  is  a 
limited  covenant,  "  against  the  lessor  and  all  that  come  in  under 
him  by  title."  At  pp.  271,  272  of  the  Touchstone  it  is  said  that 
the  most  usual  and  proper  words  for  making  a  lease  are  "  demise 

(1)  4:Kep.  80  b. 
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C.  A.      grant  and  to  ferme  let,"  but  that  other  words — "  whatsoever  word 
^^^^      will  amount  to  a  grant  "—such  as  "  give  betake  or  the  like,"  will 
Baynes  &  Co.  make  the  lease  ;  but  it  is  not  said  that  there  is  any  implication 
Lloyd  &    of  a  covenant  from  any  of  those  other  words.    In  Com.  Dig. 

Covenant,  A  4,  it  is  stated  that  in  a  lease  for  years  covenant  lies 
Kay  L.J.  ^p^j^  ^jj^  ^^^^  u  dcmisi  "  or  "  concessi,"  and  covenant  for  rent  on 
the  word  "  reddendo  "  rent.  In  Yiner's  Abridgement,  Covenant, 
F,  "  Action  of  covenant  lies  upon  the  words  demise  and  grant  in 
an  indenture  of  lease,  though  there  are  no  other  words  com- 
prehending  a  warranty  in  them."  In  Bacon's  Abridgement, 
Covenant,  B,  "  There  are  some  words  which  of  themselves  import 
no  express  covenant,  yet  being  made  use  of  in  certain  contracts 
they  amount  to  such,  and  are  therefore  called  covenants  in  law 
and  will  as  effectually  bind  the  parties  as  if  expressed  in  the 
most  explicit  terms.  As  if  a  man  makes  a  lease  for  years  of  land 
by  the  words  '  concessi '  or  *  demisi '  these  import  a  covenant."  In 
Nohess  Case  (1)  it  is  said  there  is  a  covenant  in  law  on  the  words 
demise,  grant,  &c." 

All  these  citations  are  inconsistent  with  the  view  that  a  cove- 
nant can  be  implied  from  the  mere  relation  of  landlord  and 
•tenant,  or  from  any  words  constituting  that  relation  other  than 
the  particular  words  referred  to.  And  this  state  of  the  law  seems 
to  be  recognised  by  8  &  9  Yict.  c.  106,  which  in  s.  4  provides 
that  the  words  "  give  "  or  "  grant  "  in  a  deed  shall  not  in  future 
imply  any  covenant  at  law,  but  does  not  take  away  that  effect 
from  the  word  "  demise  "  in  a  lease  for  years. 

On  the  other  hand  is  cited  a  dictum  of  Parke  B.  in  Hart  v. 
Windsor  (2) :  "  It  is  clear  that  from  the  word  *  demise '  in  a  lease 
under  seal  the  law  implies  a  covenant,  in  a  lease  not  under  seal 
a  contract,  for  title  to  the  estate  merely,  that  is,  for  quiet  enjoy- 
ment against  the  lessor  and  all  that  come  in  under  him  by  title, 
and  against  others  claiming  by  title  paramount  during  the  term ; 
and  the  word  *  let '  or  any  equivalent  words  (Shep.  Touchstone, 
272)  which  constitute  a  lease  have  no  doubt  the  same  effect,  but 
not  more  :  Shep.  Touchstone,  165,  167."  This  dictum  was  cited 
in  the  judgment  in  Mosfyn  v.  West  Mostyn  Coal  and  Iron  Co.  (3) 

(1)  4  Kep.  80  b.  (2)  12  M.  &  W.  85. 

(3)  1  C.  P.  D.  145. 
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This  statement  of  the  law  professes  to  be  founded  upon  Sheppard's      C.  A. 
Touchstone.    But  in  that  book  it  is  not  said  that  the  covenant  1895 
is  implied  from  any  words  sufficient  to  make  a  lease,  only  from  Baynes  &  Co. 
certain  words :  nor  does  the  implied  covenant,  according  to  that    llqyd  & 
authority,  extend  to  an  eviction  by  title  paramount,  but  it  is  only  Sons. 
the  ordinary  limited  covenant  for  quiet  enjoyment.  KayL.j. 

In  Bandy  v.  Cartwright  (1)  the  lease  was  by  parol ;  it  was  held 
that  a  covenant  for  quiet  enjoyment  during  the  term  could  be 
implied,  and  further,  that  such  covenant  was  broken  by  a  distress 
for  a  rent-charge  granted  before  the  parol  demise  by  a  prede- 
cessor in  title  of  the  lessor  under  whom  he  claimed  by  purchase. 
The  reason  for  this  decision  is  not  given  in  the  report.  Probably 
this  parol  lease  was  made  by  the  word  demise,"  or,  in  the 
absence  of  evidence,  that  was  assumed  to  be  the  case.  The  deci- 
sion was  followed  in  Hall  v.  City  of  London  Brewery  Co,  (2) 

The  weight  of  authority  is  in  favour  of  the  view  that  a  cove- 
nant in  law  is  not  implied  from  the  mere  relation  of  landlord  and 
tenant,  but  only  from  certain  words  used  in  creating  the  lease. 

But,  supposing  any  covenant  could  be  implied,  according  to 
Sheppard's  Touchstone  it  is  a  covenant  for  quiet  enjoyment 
only  ;  this  is  stated  to  be  the  law  also  by  Lord  Eldon  inlggulden 
V.  May.  (3)  In  Holder  v.  Taylor  (4)  a  lease  for  years  was  made 
by  the  word  "  demise,"  and  the  lessee  brought  an  action  of 
covenant  against  the  lessor  because  at  the  date  of  the  lease  the 
lessor  was  not  seised  of  the  land,  but  a  stranger.  The  lessee  had 
not  been  ejected ;  but  the  Court  was  of  opinion  that  the  action 
would  lie,  "  for  the  breach  of  the  covenant  was  in  that  the  lessor 
had  taken  upon  him  to  demise  that  which  he  could  not,  for  the 

word  *  demisi '  imports  a  power  of  letting  But  if  it  were 

an  express  covenant  for  quiet  enjoying,  there  perhaps  it  were 
otherwise."  The  case  is  very  shortly  reported,  and  the  words 
quoted  seem  in  the  former  sentence  to  intimate  that  the  implied 
covenant  is  a  covenant  for  title  ;  but  this  is  contradicted  by  the 
last  words  referring  to  an  express  covenant  for  quiet  enjoyment 
as  rebutting  the  implication.    In  Burnett  v.  Lynch  (5)  it  was 


(1)  8  Ex.  913. 

(2)  2  B.  &  S.  737. 


(3)  9  Yes.  325. 

(4)  Hob.  12. 


(5)  5  B.  &  C.  589,  at  p.  609. 


616 


I  QUEEN'S  BENCH  DIVISION. 


[1895] 


C.  A.  said  by  Littledale  J.  that  the  word  "  demise  "  "  imports  a  cove- 
1895      nant  in  law  on  the  part  of  the  lessor  that  he  has  good  title  and 


Batnes  &  Co.  that  the  lessee  should  quietly  enjoy  during  the  term  "  ;  but  he 
Lloyd  &  authority  for  this.    In  Line  v.  Stephenson  (1), 

Sons.      jt  is  admitted  somewhat  doubtfully  by  :Tindal  C.J.  that  the  word 
Kay  L.J.     "  demise  "  may  import  a  covenant  for  title  as  well  as  for  quiet 
enjoyment;  but  it  is  put  by  Alderson  B.  that  it  is  a  fallacy  to 
say  it  imports  two  covenants  ;  it  imports  one,  of  which  either 
want  of  title  or  eviction  would  be  a  breach. 

The  case  of  Stranhs  v.  ;S'^.  John  (2)  was  lefened  1o,  in  which 
there  was  an  agreement  in  writing  to  let  for  seven  years.  This, 
by  8  &  9  Yict.  c.  106,  could  not  be  a  lease  for  seven  years,  because 
it  was  not  a  deed.  It  was,  therefore,  treated  as  an  agreement  to 
grant  a  lease  by  deed,  under  which  the  intended  lessee  would  be 
entitled  to  investigate  the  lessor's  title,  if  he  had  not  waived  that 
right.  The  action  seems  to  have  been  brought  by  the  lessee  on 
an  implied  contract  to  make  a  good  title,  the  breach  alleged 
being  that  the  lessor  never  had  any  right  or  title  to  let  for  the 
term.  Willes  J.  said,  in  his  judgment,  that  a  lease  for  years  is 
really  only  a  sale  of  land  for  that  period,  and  all  sales  of  land 
imply  a  stipulation  that  the  vendor  has  a  good  title.  But  it  is 
clear  law  that  no  action  will  lie  against  a  vendor  for  damages  for 
contracting  to  sell  land  to  which  he  has  not  a  good  title  :  Flureau 
V.  Thornhill  (3) ;  Bain  v.  Fothergill  (4),  except  perhaps  to  recover 
the  expenses  to  which  the  purchaser  has  been  put  in  investigat- 
ing such  title.  The  case  was  decided  on  demurrer,  and  is  not  of 
any  value  in  the  present  discussion. 

Then  is  the  covenant  absolute  or  limited  ?  In  Andrews^  Case  (5) 
it  was  held  to  be  limited,  and  that  upon  the  covenant  implied 
from  the  word  "  demise  "  an  action  would  lie  if  the  lessor  himself 
entered  upon  the  lessee,  but  not  if  a  stranger  entered.  This  is 
consistent  with  the  statement  in  Sheppard's  Touchstone.  On 
the  other  hand,  in  Holder  v.  Taylor  (6)  the  implied  covenant 
seems  to  have  been  treated  as  an  absolute  covenant  broken  by 

(1)  4  BiDg.  N.  C.  678  ;  5  Bing.  N.  C.        (3)  2  W.  Bl.  1078. 

183.  (4)  L.  E.  7  H.  L.  158,  at  p.  210. 

(2)  L.  K.  2  C.  P.  376.  (5)  Leon.  104 ;  Cro.  Eliz.  214. 

(6)  Hob.  12. 
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the  fact  that  the  lessor  had  no  title  at  the  date  of  the  lease.  O.A. 
This  seems  also  to  have  been  held,  as  already  noticed,  in  Bandy  1895 


V.  Cartwright.  (1)  Baynes  &  Co. 

Sufficient  citations  have  been  made  to  shew  that  upon  the  lloyd& 
first  three  questions  there  is  considerable  conflict  of  authority.  Sons. 
Upon  the  fourth  question  there  is  more  uniformity.    It  seems     Kay  l. j. 
to  be  settled  that  if  the  lessor's  interest  determines  during  the 
term  and  the  lessee  is  thereupon  evicted,  no  action  can  be 
maintained  upon  the  implied  covenant.    In  Swan  v.  Stran- 
sham  (2)  the  lease  was  made  by  tenant  for  life  by  deed  using 
the  words  "  grant  and  demise."    The  lessor  died  during  the  term, 
a,nd  the  remainderman  entered  and  evicted  the  lessee.  The 
action  was  brought  upon  the  implied  covenant,  but  it  was  held 

that  the  executors  of  the  tenant  for  life  should  not  be  charged 
by  this  covenant  in  law,  because  the  covenant  in  law  ends  and 
determines  with  the  estate  of  the  lessor ;  and  if  it  had  been  a 
covenant  in  fact  or  expressed  or  warranty  of  the  term  expressed 
it  would  be  otherwise."  This  was  followed  in  Adams  v.  Gihney,  (3) 
This  is  different  to  the  ordinary  limitation  of  an  express 
covenant  for  title,  which  according  to  the  Conveyancing  and 
Law  of  Property  Act,  1881,  is  worded  thus :  "  notwithstanding 
anything  by  the  "  lessor  or  any  one  through  whom  he  derives 
title  otherwise  than  by  purchase  for  value  made,  done,  executed, 
or  omitted,  or  knowingly  suffered."  Such  a  limitation  would 
prevent  the  lessor  being  liable  for  the  want  of  title  in  Holder  v. 
Taylor  (4),  or  the  interruption  in  Bandy  v.  Cartwright  (1),  both 
of  which  were  by  title  paramount  and  would  not  have  been  a 
breach  of  a  covenant  so  limited. 

In  this  case  the  Lord  Chief  Justice  has  followed  the  decisions 
in  Swan  v.  Stransham  (2)  and  Adams  v.  Gibney  (3),  which  seem 
fully  to  support  his  judgment.  The  appeal  must  be  dismissed 
with  costs. 


Solicitors  for  plaintiffs :  Lowless  &  Go, 
Solicitors  for  defendants :  Fishers, 


Appeal  dismissed. 


(1)  8  Ex.  913.  (3)  6  Bing.  656. 

(2)  Dyer,  257  a,        ^  (4)  Hob.  12. 

W.  J.  B. 
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May  18,  20  ; 
July  31. 


PALMEE  V.  DAY  &  SONS. 


BanTcrupfcy — Mutual  Dealings — Set-off — Deposit  of  Goods  with  Authoriti/ 
to  Sell  subject  to  approval  of  Price — Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  s.  38. 

The  debtor  instructed  the  defendants,  a  firm  of  auctioneers,  to  sell  his 
house  and  furniture,  and  a  sum  of  money  became  due  from  him  to  them 
in  respect  of  their  charges  for  the  sale  of  the  furniture  and  the  attempted 
sale  of  the  house.  Subsequently  he  instructed  the  defendants  to  remove 
to  their  own  premises  certain  pictures  which  had  remained  unsold,  and  to 
sell  them  subject  to  his  approval  of  the  price.  The  debtor  became  bankrupt 
while  the  pictures  were  still  unsold,  and  the  pictures  were  with  other  pro- 
perty of  the  bankrupt  subsequently  sold  by  the  defendants,  acting  upon  the 
instructions  of  the  debtor's  trustee  in  bankruptcy.  The  defendants  claimed 
to  deduct  from  the  proceeds  the  money  due  to  them  for  their  charges  in 
respect  of  the  sale  of  the  furniture  and  the  abortive  sale  of  the  house  : — 

Held,  that  the  deposit  by  the  debtor  of  the  pictures,  with  such  an  autho- 
rity to  sell  and  receive  the  proceeds,  constituted  a  giving  of  credit  by  him 
to  the  defendants ;  that  there  were  therefore  mutual  dealings  between  him 
and  the  defendants  at  the  date  of  the  bankruptcy,  in  respect  of  which  the 
defendants  had  a  right  of  set-off  in  bankruptcy  under  s.  38  of  the  Bank- 
ruptcy Act,  1883. 

Appeal  from  a  decision  of  the  judge  of  the  Maidstone  County 
Court. 

The  following  statement  of  facts  is  taken  from  the  written 
judgment  of  the  Court. 

The  plaintiff  in  this  case,  as  trustee  of  one  D.  W.  Langton, 
a  bankrupt,  sought  to  recover  a  sum  of  31Z.  10s.  9d,  from  the 
defendants,  a  firm  of  auctioneers,  under  the  following  circum- 
stances. On  September  29,  1894,  Langton  gave  instructions  to 
the  defendants  to  sell  the  furniture  of  his  freehold  house,  and  he 
also  gave  them  instructions  to  sell  the  house  itself.  The  furniture 
sale  took  place  on  October  15  and  19.  The  house  was  put  up 
for  sale  on  November  8,  but  no  sale  was  effected.  The  furniture 
sale  account  shewed  a  balance  due  to  the  auctioneers  of  11. 4s.  9d, 
Their  charges  in  respect  of  the  abortive  sale  of  the  house 
amounted  to  24Z.  6s.,  these  two  sums  amounting  to  the  sum  now 
in  question — 31Z.  10s.  9d.  Between  the  date  of  the  furniture  sale 
and  the  unsuccessful  attempt  to  sell  the  house,  some  pictures. 
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which  had  been  at  the  house  of  Langton  and  had  been  bought  1895 
in  at  the  furniture  sale,  were  sent  by  him  to  the  defendants'  Palmer 
premises  for  the  purpose  of  their  being  sold  by  the  defendants,  -p^^  &  son 
It  was  thought  that  there  was  a  better  chance  of  selling  them,  if 
sent  there,  than  if  left  at  Lang  ton's  house ;  but  although  they 
were  thus  sent  there  was  no  absolute  right  in  the  auctioneers  to 
sell  them  without  the  approval  of  Langton  as  to  price.  On 
November  15  a  receiving  order  was  made  against  Langton.  The 
plaintiff  was  appointed  trustee  on  January  1,  1895 ;  and  on 
January  2  Langton  was  adjudicated  bankrupt.  On  January  30 
the  trustee  wrote  to  the  defendants  requesting  them  to  remove 
some  furniture,  which  had  been  bought  in  at  the  sale,  to  their 
premises,  and  dispose  of  it  together  with  the  pictures  already  at 
their  office.  The  trustee  added  that  any  rights  the  defendants 
might  have  by  way  of  lien  upon  the  goods  or  proceeds  of  sale 
should  not  be  prejudiced.  The  defendants  accordingly  sold, 
and  claimed  to  deduct  from  the  proceeds  the  two  sums  due  to 
them  in  respect  of  the  furniture  sale  and  of  the  attempted  sale 
of  the  house.  The  trustee  disputed  their  right  to  do  so,  and 
brought  this  action  in  the  county  court  at  Maidstone  to  recover 
the  amount  sought  to  be  deducted,  namely,  31Z.  10s.  9(^.,  that 
amount  being  made  up  of  the  11.  4s.  Qd,  due  on  the  furniture  sale 
and  the  24Z.  6s.  due  on  the  abortive  house  sale.  The  learned 
judge  gave  judgment  for  the  defendants  on  the  ground  that 
there  was  one  entire  and  indivisible  contract  between  Langton 
and  the  defendants  for  the  sale  of  the  furniture  and  the  house, 
and  that  they  were  therefore  entitled  by  virtue  of  their  auctioneers' 
lien  to  retain  their  charges  in  respect  of  both  sales.  He  negatived 
a  contention  by  the  defendants  that  they  were  under  any  cir- 
cumstances, whether  the  contract  was  one  entire  contract  or  not, 
entitled  to  a  set-off  in  bankruptcy  by  virtue  of  s.  38  of  the  Bank- 
ruptcy Act,  1883  (46  &  47  Yict.  c.  52).  The  plaintiff  appealed 
from  this  decision. 

May  18,  20.  E,  Bray,  for  the  plaintiff.  The  defendants  were 
not  entitled  to  the  benefit  of  a  set-off  upon  the  ground  that  the 
transactions  were  mutual  dealings  within  the  meaning  of  s.  38 
of  the  Bankruptcy  Act,  1883.    It  is  true  that  the  term  "  mutual 
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1895  dealings  "  is  wider  than  "  mutual  debts  "  or  "  mutual  credits," 
Palmer  but  it  does  not  extend  the  right  of  set-off  to  a  mere  revocable 
AY  &  Sons,  authority  to  sell.  The  trustee  had  only  a  right  to  demand  the 
return  of  the  pictures,  and  on  non-compliance  to  bring  an  action 
of  detinue  to  recover  the  specific  pictures  themselves ;  such  a 
claim  would  not  result  in  a  pecuniary  liability,  and  the  section 
would  not  apply  :  Eherle's  Hotels  Co.  v.  Jonas.  (1) 
[He  also  cited  In  re  Pollitty  Ex  parte  Minor.  (2)] 
Hohler,  for  the  defendants.  The  case  of  Eberle's  Hotels  Co.  v. 
Jonas  (1)  is  wholly  distinguishable  upon  the  facts ;  but  the  pre- 
sent case  satisfies  the  rule  there  laid  down,  that  s.  38  only  applies 
where  the  claims  on  each  side  are  such  as  result  in  a  pecuniary 
liability.  There  was  a  credit  on  each  side :  there  was  a  credit 
given  by  the  defendants  to  the  bankrupt  in  respect  of  the  debt 
due  from  the  latter  to  them  for  their  charges  as  auctioneers ;  and 
there  was  a  credit  given  by  the  bankrupt  to  the  defendants 
within  the  meaning  of  the  section  when  he  delivered  the  pictures 
to  them  with  instructions  to  sell,  the  authority  not  having  in 
fact  been  revoked  at  the  date  of  the  receiving  order.  The 
receiving  order  fixed  the  position  of  the  parties  ;  and  the  property 
having  been  delivered  under  such  circumstances  as  to  amount  to 
a  mutual  credit,  the  right  of  set-off  attaches. 

[He  cited  Bose  v.  Hart  (3) ;  Peat  v.  Jones  (4) ;  Booth  v.  Hutchin- 
son (5)  ;  Naoroji  v.  Chartered  Bank  of  India  (6) ;  Astlet/  v.  Gurney  (7) ; 
Elliott  V.  Turquand,  (8)] 

Cur.  adv.  vult. 

July  31.  The  written  judgment  of  the  Court  (Lord  Eussell 
of  Killowen  C.J.  and  Charles  J.)  was  read  by 

Lord  Eussell  of  Killowen  C.J.  [After  stating  the  facts  as 
above,  the  learned  judge  proceeded: — ]  We  are  unable  to 
concur  in  the  view  of  the  learned  judge  of  the  county  court  that 
there  was  one  entire  and  indivisible  contract  between  Langton 
and  the  defendants  in  reference  to  both  sales.  We  think,  on  the 
whole,  that  the  evidence  does  not  warrant  that  conclusion.  The 

(1)  18  Q.  B.  D.  459.  (5)  L.  K.  15  Eq.  30. 

(2)  [1893]  1  Q.  B.  455.  (6)  L.  K.  3  C.  P.  444. 

(3)  8  Taunt.  499.  (7)  L.  K.  4  0.  P.  714. 

(4)  8  Q.  B.  D.  147.  (8)  7  App.  Gas.  79. 
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case  appears  to  us  the  ordinary  one  of  auctioneers  being  in-  1895 
structed  to  sell,  first,  the  furniture,  and,  secondly,  the  house.  Palmer 
The  mere  fact  that  the  instructions  were  given  at  or  about  the  &*Sons. 
same  time  does  not  in  our  opinion  justify  the  inference  that  the  j^or^^ggn 
two  sales  took  place  under  a  single  and  indivisible  contract.  .  ^•'^* 
The  circumstances  of  the  two  sales  were  different:  they  took 
place  at  different  times  and  under  different  conditions.  It  there- 
fore becomes  necessary  to  consider  whether  his  judgment  can  be 
supported  on  the  other  ground,  that  of  mutual  dealings,  relied 
upon.  Sect.  38  of  the  Bankruptcy  Act,  1883,  so  far  as  is  material, 
is  as  follows :  "  Where  there  have  been  mutual  credits,  mutual 
debts  or  other  mutual  dealings  between  a  debtor  against  whom  a 
receiving  order  shall  be  made  under  this  Act,  and  any  other  person 
proving  or  claiming  to  prove  a  debt  under  such  receiving  order, 
an  account  shall  be  taken  of  what  is  due  from  the  one  party  to 
the  other  in  respect  of  such  mutual  dealings,  and  the  sum  due 
from  the  one  party  shall  be  set  off  against  any  sum  due  from  the 
other  party,  and  the  balance  of  the  account,  and  no  more,  shall 
be  claimed  or  paid  on  either  side  respectively."  This  is  a  re- 
enactment  in  substance  of  s.  39  of  the  Act  of  1869,  where,  for  the 
first  time,  the  words  "  mutual  dealings  "  were  added  to  the  words 
mutual  credits  "  and  "mutual  debts,"  which  are  alone  used  in  the 
earlier  statutes  regulating  the  right  of  set-off  in  bankruptcy.  The 
additional  words  undoubtedly  have  extended  the  right  conferred 
by  the  earlier  statutes.  Under  their  provisions  it  had  been  con- 
sidered from  the  year  1818,  when  Bose  v.  Hart  (1)  was  decided, 
that  although  "  mutual  credits  "  is  a  wider  term  than  "  mutual 
debts,"  the  credits  must  be  such  as  either  must  terminate  in  debts 
or  have  a  natural  tendency  to  terminate  in  debts,  and  must  not  be 
such  as  terminate  in  claims  differing  in  nature  from  debts  (see 
Smith's  Leading  Cases,  9th  ed.  vol.  ii.  p.  336).  The  section 
in  its  present  shape,  however,  has  been  held  applicable  to  all 
demands  provable  in  bankruptcy,  and  so  to  include  claims  as 
well  in  respect  of  debts  as  of  damages  liquidated  or  unliquidated 
provided  they  arise  out  of  contract.  Thus,  in  Booth  v.  Hutchin- 
son (2),  damages  for  breach  of  covenant  unascertained  at  the 
date  of  a  deed  of  arrangement  incorporating  the  enactments  of 
(1)  8  Taunt.  499.  (2)  L.  K.  15  Eq,  30. 
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1895      the  Bankruptcy  Act,  1869,  were  allowed  to  be  set  off  against  a 
Palmer     claim  for  accruing  rent.    And  in  Feat  v.  Jones  (1)  the  Court  of 
Day  &  Sons  -^W^^  followed  Booth  v.  Hutchinson  (2)  in  holding  the  mutual 


credit  clause  in  the  Act  of  1869  applicable  to  a  claim  for  un- 
liquidated damages,  and  held  that  such  a  claim  might  be  set  off 
in  an  action  brought  by  a  trustee  without  recourse  to  the  Court 
of  Bankruptcy.  The  same  rule  is  applicable,  not  only  to  actual 
breaches  of  contract,  but  also  to  breaches  of  obligations  arising 
out  of  contract.  It  was  accordingly  held  in  Jack  v.  Kipping  (3) 
that  a  claim  for  fraudulent  misrepresentation  on  the  sale  of  a 
chattel  by  a  bankrupt  could  be  set  off  against  a  claim  by  the 
trustee  for  the  price. 

But  whilst  the  right  of  set-off  has  been  thus  widely  extended, 
it  is  still  subject  to  the  limitation  that  the  dealings  "  must  be 
such  that  in  the  result  the  account  contemplated  in  the  section 
can  be  taken  in  the  way  therein  described.  In  other  words,  the 
dealings  must  be  such  as  will  end  on  each  side  in  a  money 
claim.  Otherwise  the  claims  are  incommensurable.  It  was 
upon  this  ground  that  the  Court  of  Appeal,  in  Eherle's  Hotels  Co,  v. 
Jonas  (4),  held  that  the  defendant  could  not  set  off  a  debt  due 
from  the  plaintiff  company  to  him  under  s.  38,  the  claim  of  the 
plaintiffs  against  him  being  for  the  return  of  chattels  in  specie 
in  an  action  of  detinue.  There  could  not  be  an  "  account "  as 
between  goods  and  money,  and  no  balance  could  be  struck.  It 
was  contended  by  the  plaintiff  in  the  present  case  that  the 
authority  last  referred  to  was  in  point.  At  the  date  of  the  re- 
ceiving order — which  it  was  admitted  was  the  date  at  which  the 
rights  of  the  parties  must  be  determined — the  bankrupt,  it  was 
said,  had  a  right  to  maintain  an  action  of  detinue  for  the  return 
of  the  pictures  in  specie  and  nothing  else.  Such  a  claim,  it  was 
argued,  did  not  arise  from  a  "  dealing  "  within  the  true  meaning 
of  that  term  as  used  in  s.  38.  It  was  the  result  of  an  interference 
with  a  right  of  property,  and  would  not  end  in  a  money  claim, 
and  the  case  relied  upon  is  no  doubt  an  authority  for  that  pro- 
position. The  defendants,  on  the  other,  hand  contended  that  at 
the  date  of  the  receiving  order  no  action  for  the  return  of  the 


(1)  8  Q.  B.  D.  147. 

(2)  L.  R.  15  Eq.  30. 


(3)  9  Q.  B.  D.  113. 

(4)  18  Q.  B.  D.  459. 
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goods  could  have  been  maintained  unless  Langton  had  taken  1895 
some  step  to  alter  the  terms  upon  which  the  pictures  had  been  pat.mur 
deposited  with  them.     Their  position,  they  said,  was  that  of  d^y&Sons 
bailees  of  the  pictures  with  an  authority  to  sell  them,  so  that    ^  — "  „ 

^  *'        ^  '      ^    ^  LordEussell 

there  was  a  mutual  credit  or  mutual  dealing  then  existing 
between  the  bankrupt  and  themselves — a  credit  on  the  one  hand 
by  them  to  him  in  respect  of  the  sums  due  to  them  on  the 
furniture  sale  account,  and  in  respect  of  their  charges  for  the 
attempted  sale  of  the  house,  and  a  credit  on  the  other  hand  by 
the  bankrupt  to  them  in  respect  of  the  pictures  and  the  money  to 
be  realized  by  the  sale. 

We  think  that  the  latter  is  the  true  view  of  the  relations 
between  the  parties.  No  action  could,  in  our  opinion,  have  been 
maintained  by  Langton  when  the  receiving  order  was  made.  He 
had  done  nothing  to  revoke  the  authority  conferred  upon  the 
defendants  to  keep  the  pictures  on  their  premises  for  the  pur- 
pose of  sale,  and  the  circumstance  that  he  retained  a  control 
over  the  price  does  not  seem  to  us  to  make  any  difference.  The 
defendants  were  the  depositaries  of  the  pictures  with  an  autho- 
rity to  sell  them  at  approved  prices,  and  as  auctioneers  they 
would  certainly  be  entitled  to  receive  for  the  vendor  from  the 
purchaser  the  amount  realized.  This  authority  could  have  been 
revoked ;  but  until  revoked  the  deposit,  with  such  an  authority 
to  sell  and  receive  the  proceeds,  constituted,  in  our  opinion,  a 
giving  of  credit  to  the  defendants  (see  Naoroji  v.  Chartered  Bank 
of  India  (1),  approved  in  Astley  v.  Gurney  (2)  ).  There  was  a 
debt  on  one  side  and  a  delivery  of  property  with  directions  to 
turn  it  into  money  on  the  other.  Upon  the  ground,  therefore, 
that  s.  38  of  the  Bankruptcy  Act,  1883,  applies  to  this  case, 
while  we  cannot  agree  with  the  reasons  given  in  the  Court 
below  for  the  judgment,  we  think  that  this  appeal  must  be  dis- 
missed. 

Appeal  dismissed. 

Solicitors  for  plaintiff:  Sole,  Turner  &  Knight,  for  Gripps  <& 
Son,  Tunhridge  Wells, 

Solicitor  for  defendants :  Bay,  Maidstone, 

(1)  L.  K.  3  C.  P.  444.  (2)  L.  R.  4  C.  P.  714. 

W.  J.  B, 
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May  21. 


In  re  CAEEY. 
Ex  parte  JEFFEEYS. 


JBanhrupicy — Fraudulent  Sale — Insolvent  Trader — Sale  of  Business  to  Com- 
pany for  Ms  own  henefit — Bankruptcy  of  Trader — Winding  up  of  Company 
— Bights  of  Trustee  in  Bankruptcy. 

A  trader,  being  in  financial  difficulties,  sold  his  business  to  a  limited 
liability  company.  The  subscribers  to  the  memorandum  of  association  of 
the  company  were  either  his  relatives  or  employees.  No  cash  was  paid  by 
the  company  for  the  business,  and  no  shares  were  issued  to  the  public,  and 
all  the  shares  that  were  issued  were  issued  as  fully  paid  up.  The  trade? 
was  appointed  the  managing  director  of  the  company.  Some  months 
afterwards  a  receiving  order  was  made  against  the  trader,  and  the  same 
day  the  company  passed  resolutions  for  a  voluntary  winding-up : — • 

Meld,  that  the  business  and  assets  of  the  company  formed  part  of  the 
property  of  the  bankrupt  divisible  amongst  his  creditors,  subject  to  a  first 
charge  thereon  in  favour  of  the  bona  fide  creditors  of  the  company. 

This  was  an  application  by  the  trustee  in  bankruptcy  of 
E.  Carey  against  the  liquidator  of  the  Carey  Cycle  Company;, 
Limited,  claiming  a  declaration  that  the  property  and  business 
of  the  company  formed  part  of  the  property  of  the  bankrupt 
divisible  amongst  his  creditors,  under  these  circumstances : — • 

In  July  and  August,  1894,  the  bankrupt,  E.  Carey,  was 
carrying  on  business  as  a  maker  and  vendor  of  cycles,  and  was 
in  embarrassed  circumstances.  On  July  23,  1894,  he  entered 
into  a  provisional  agreement  with  one  May  for  the  sale  and 
transfer  of  his  business  and  the  assets  and  goodwill  thereof  for 
8000Z.  to  a  limited  liability  company  about  to  be  registered 
under  the  title  of  "  Carey's  Cycle  Company,  Limited." 

On  August  16,  1894,  the  said  company  was  registered  under 
the  Companies  Acts,  1862  to  1890,  with  a  nominal  capital  of 
5000Z.  divided  into  5000  shares  of  11  each.  The  same  day 
another  agreement  was  entered  into  between  E.  Carey  and  May, 
by  which  May,  as  agent  for  the  company,  agreed  to  purchase 
E.  Carey's  business  and  the  goodwill  and  assets  thereof  for 
8000Z.,  to  be  paid  as  to  1500Z.  in  fully  paid-up  shares  of  the  com- 
pany, and  as  to  the  remaining  1500Z.  in  cash.    The  agreement 
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also  provided  that  E.  Carey  was  to  be  the  managing  director  of  1895 
the  company  for  three  years.    No  formal  transfer  was  executed      in  re 
to  the  company ;  but  from  this  date  the  business  was  carried  on  ^^^^^^ 
in  the  name  of  the  company  under  the  direction  of  E.  Carey  as  Jeffreys. 
managing  director. 

The  seven  subscribers  to  the  memorandum  of  association  of  the 
company  were  either  relatives  or  employees  of  E.  Carey.  No 
shares  were  issued  to  the  public,  and  no  cash  was  paid  for  any 
shares.  1500  fully  paid-up  shares  were  issued  to  E.  Carey ;  but 
no  cash  was  paid  to  him. 

On  December  4,  1894,  a  receiving  order  was  made  against 
E.  Carey,  and  S.  J effreys  became  the  trustee  in  his  bankruptcy  ; 
and  on  the  same  day  the  company  passed  resolutions  for  a 
voluntary  winding-up  and  appointed  a  liquidator. 

The  trustee  alleged  that  the  said  agreements  of  July  and 
August,  1894,  and  the  formation  of  the  company,  were  simply 
devices  on  the  part  of  the  bankrupt  to  defeat  and  delay  his 
creditors,  and  claimed  a  declaration  as  above  stated. 


Beed,  Q.C.,  and  Carrington,  for  the  trustee  in  bankruptcy. 
Wildey  Wright,  for  the  liquidator. 

Yaughan  Williams  J.  In  this  case  the  bankrupt,  Carey, 
converted  his  business  into  that  of  a  joint  stock  company.  He 
sold  his  business  to  the  company  for  1500/.  in  fully  paid-up 
shares  in  the  company,  and  1500Z.  in  cash.  He  did  not  receive 
any  cash,  but  some  bills  which  were  dishonoured  at  maturity. 
As  far  as  matters  of  form  went,  there  was  a  complete  sale  by 
Carey  to  the  company,  and  the  company  was  a  separate  legal 
corporation  brought  into  existence  in  accordance  with  the  Com- 
panies Act,  1862.  But,  although  there  was  this  sale  in  point 
of  form  from  Carey  to  the  company,  yet  in  my  judgment  the 
business  notwithstanding  continued  to  be  under  his  sole  manage- 
ment and  control,  and  was  carried  on  for  his  exclusive  benefit. 
I  also  find  upon  the  evidence  that  Carey  adopted  this  course  of 
forming  a  company  to  purchase  his  business  because  he  was  at 
the  time  in  financial  difficulties ;  and  when  a  trader  forms  a 
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Carey. 

Bx  parte 
Jeffreys. 

Vaughan 
Williams  J. 


company  of  this  kind,  of  which  he  retains  the  control,  it  is  not 
true  to  say  that  there  has  been  a  sale  by  him  to  the  company, 
because  there  is  no  principle  of  antagonism  between  the  parties 
to  the  transaction.  There  is  not  in  fact  a  buyer  and  a  seller. 
The  vendor  is  in  reality  the  principal,  and  the  company  is 
merely  his  agent.  In  such  a  case  one  should  treat  the  agree- 
ment as  a  nullity.  In  this  case  there  is  only  one  person,  and 
that  is  the  bankrupt  himself.  The  company  is  merely  another 
form  that  he  has  assumed.  But  it  would  be  wrong  to  make 
third  persons,  not  parties  to  the  transaction,  suffer  by  its  in- 
validity. As  regards  the  creditors  of  the  company,  therefore,  I 
think  I  ought  to  treat  the  sale  by  the  bankrupt  to  the  company 
as  a  reality.  Nor  do  I  see  any  difficulty  in  so  doing.  There 
are  several  cases  in  equity,  if  not  at  law,  where  such  a  doctrine 
has  been  applied,  and  where  a  sale  has  been  treated  as  valid  for 
some  purposes  and  as  respects  some  persons,  and  invalid  as 
respects  others.  So  here,  as  far  as  the  bankrupt  is  concerned, 
the  sale  by  him  to  the  company  is  a  nullity,  but  so  far  as  the 
bona  fide  creditors  of  the  company  are  concerned,  it  must  be 
treated  as  a  reality.  The  bankrupt  would  have  been  estopped 
from  saying  the  sale  was  a  nullity  as  regards  them,  and  his 
trustee  stands  in  the  same  position.  The  company  being  merely 
the  agents  of  the  bankrupt,  he  is  bound  as  principal  to  indem- 
nify his  agents  against  the  obligations  they  have  incurred  on  his 
behalf,  and  his  trustee  in  bankruptcy  can  only  take  the  assets  of 
the  company  subject  to  the  same  duty. 

I  think  the  creditors  of  the  company  have  a  right  to  be  paid 
first  out  of  the  assets  of  the  company  in  preference  to  the  general 
creditors  of  the  bankrupt.  I  mean  all  those  persons  who  became 
creditors  of  the  company  after  its  incorporation,  and  who  were 
not  parties  to  the  arrangement  between  the  bankrupt  and  the 
company,  are  to  be  paid  in  full  out  of  the  assets  of  the  company 
in  preference  to  the  general  creditors  of  the  bankrupt,  or,  at 
their  option,  are  to  be  entitled  to  prove  against  the  general 
estate  of  the  bankrupt  pari  passu  with  his  general  creditors  in 
place  of  proving  on  the  assets  of  the  company.  The  trustee  is 
entitled  to  a  declaration  that  the  assets  of  the  company  are  part 
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of  the  general  assets  of  the  bankrupt,  but  subject  to  the  rights  of  1895 

the  creditors  of  the  company  as  I  have  above  indicated.  (1)  in  re 

Cakey. 

Solicitor  for  trustee  :  A.  Pyhe.  jf^t 
Solicitors  for  liquidator :  Bassett  &  8ons, 

H.  L.  F. 


SMALL  WOOD  v.  SHEPPAKDS.  1895 

Aug.  7. 

Landlord  and  Tenant — Oral  Agreement — Letting  for  non-continuous  period —  

Entry — Payment  of  Bent  on  account — Right  of  Landlord  to  recover 
Balance  of  Rent — Statute  of  Frauds  (29  Car.  2,  c.  3),  s.  4. 

The  plaintiff  orally  agreed  to  let  a  piece  of  waste  ground  to  the  defendant 
for  three  successive  Bank  holidays ;  the  defendant  was  to  have  exclusive 
possession  of  the  ground  on  those  days,  and  to  pay  45?.  for  the  use  of  the 
ground,  paying  an  instalment  of  Ibl.  for  each  of  the  three  days.  The 
defendant  entered  and  occupied  the  land  on  the  first  of  the  three  days,  and 
after  entry  paid  the  first  instalment  of  15Z. ;  he  refused  to  occupy  the 
ground  on  the  other  two  days,  or  to  pay  to  the  plaintiff  the  balance  of  the 
rent.  In  an  action  by  the  plaintiff  to  recover  the  two  remaining  in- 
stalments, the  defendant  contended  that  the  claim  was  barred  by  virtue  of 
s.  4  of  the  Statute  of  Frauds  : — 

Held,  that  there  having  been  an  entry  for  the  purpose  of  occupation 
under  an  agreement  for  a  single  letting  (although  the  period  of  the  agreed 
letting  was  not  continuous)  at  a  single  rent,  and  a  payment  of  rent  on 
account  of  the  entry,  the  plaintiffs  right  to  recover  the  balance  was  not 
affected  by  the  fact  that  the  agreement  was  not  in  writing,  and  the  Statute 
of  Frauds  afforded  no  defence  to  the  claim. 


Appeal  from  a  decision  of  the  judge  of  the  Birmingham 
County  Court. 

From  the  learned  judge's  notes  the  following  facts  appeared : 
The  defendant  was  the  proprietor  of  certain  "  roundabouts  "  and 
swings  with  which  he  was  in  the  habit  of  attending  at  fairs,  &c., 
in  various  parts  of  the  country.    In  February,  1894,  he  was 


(1)  The  case  came  before  the  Court 
of  Appeal  on  August  2.  The  order 
drawn  up  on  the  judgment  of  Yaughan 
Williams  J.  contained  a  direction  that 
the  liquidator  of  the  company  should 
forthwith  deliver  to  the  trustee  in 
bankruptcy  all  the  assets  which  had 
come  to  his  (the  liquidator's)  hands, 
subject  to  proper  payments  made  by 


him.  The  liquidator  objected  to  the 
insertion  of  this  direction  in  the  order, 
and  appealed  on  that  ground  only. 
The  Court  of  Appeal  (Lord  Esher 
M.R.,  Kay  and  A.  L.  Smith  L.JJ.) 
dismissed  the  appeal,  being  of  opinion 
that  there  was  no  ground  for  the 
objection. 

W.  A. 
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1895  desirous  of  hiring  some  waste  land  for  the  purpose  of  erecting 
Smallwood  his  roundabouts  and  swings  on  Bank  holidays,  and  he  saw  the 
Sheppaeds.  plaiiitiff  with  a  view  of  obtaining  the  use  of  some  land  belong- 
ing to  him.  At  the  interview  an  agreement  was  verbally  arrived 
at  that  the  defendant  should  pay  to  the  plaintiff  the  sum  of  45/. 
for  the  use  of  the  ground  for  the  next  three  Bank  holidays,  Easter 
Monday,  Whit  Monday,  and  the  first  Monday  in  August.  It  was 
further  agreed  that  the  defendant  was  to  pull  down  a  shed  which 
stood  on  the  land,  in  consideration  of  which  he  was  to  be  allowed 
the  sum  of  5Z. ;  and  that  the  defendant  was  to  pay  an  instalment  of 
15Z.  in  respect  of  each  Bank  holiday,  less  one-third  of  the  allowance 
for  pulling  down  the  shed  ;  it  was  also  provided  that  if  the  land 
should  be  let  by  the  plaintiff  the  defendant  should  not  pay  him  in 
respect  of  the  time  during  which  he  was  not  in  occupation.  The 
defendant  paid  the  plaintiff  a  deposit  of  5Z.  Upon  Easter  Monday 
the  defendant  entered  and  occupied  the  land  under  the  agree- 
ment, and  paid  to  the  plaintiff  the  sum  of  81.  6s.  8d.,  which,  with 
the  deposit  of  5Z.  and  11.  13s.  4d.,  the  proportionate  part  of  the 
allowance  for  pulling  down  the  shed,  made  15Z.,  the  amount  of 
the  first  instalment.  The  defendant  did  not  occupy  the  land  on 
either  of  the  other  two  Bank  holidays,  although  he  might  have 
done  so,  and  refused  to  pay  the  balance  of  the  rent.  The 
plaintiff  sued  the  defendant  to  recover  261.  13s.  4cZ.,  the  amount 
of  the  two  instalments  of  rent,  less  the  proportionate  part  of  the 
allowance  for  removing  the  shed.  The  defendant  contended 
that  the  contract,  being  one  for  an  interest  in  land,  required  to- 
be  in  writing ;  that  the  case,  therefore,  came  within  the  opera- 
tion of  s.  4  of  the  Statute  of  Frauds,  and  that  there  had  been  no 
sufficient  part  performance  to  take  it  out  of  the  section.  The 
learned  judge  found  that  there  was  one  single  entire  contract 
for  45Z. ;  that  there  had  been  an  entry  by  the  defendant  upon  the 
land  under  that  contract ;  that  there  had  been  a  user  of  the  land 
by  him  and  a  payment  on  account  which  could  only  be  referable 
to  one  entire  agreement,  and  not  to  three  separate  agreements ; 
and  that  whether  the  contract  was  to  be  regarded  as  a  lease  or  as 
a  parol  agreement  under  s.  4  of  the  Statute  of  Frauds,  the 
requirements  of  the  statute  had  been  complied  with  and  the 
plaintiff  was  entitled  to  judgment.    The  defendant  appealed. 
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Edwardes  Jones,  (J".  F,  P.  BawUnson  with  him),  for  the  de-  1895 
fendant.  Smallwood 

G.  G.  Scotty  for  the  plaintiff.  Sheppabds. 

[The  following  cases  were  cited :  Lavery  v.  Pursell  (1)  ; 
Taylor  v.  Galdwell  (2)  ;  Boase  v.  Jackson  (3) ;  Wright  v.  Stavert  (4)  ; 
Byley  v.  Eicks  (5)  ;  Maddison  v.  Alderson.  (6)] 

(7wr.  acZv.  vult, 

Aug.  7.    The  written  judgment  of  the  Court  (Wright  and 
Kennedy  J  J.)  was  read  by 

Weight  J.  It  appears  to  us  that  this  appeal  must  be  dis- 
missed. It  was  agreed  that  we  were  to  draw  any  inference  of 
fact  from  the  evidence  as  stated  in  the  judge's  notes  which  the 
judge  might  have  drawn.  We  draw  the  inference  that  the 
parties  intended  that  the  defendant  should  have  exclusive  pos- 
session of  the  land  for  the  three  Bank  holidays.  The  judge  has 
found  that  the  contract  was  a  single  entire  contract  for  45Z.,  by 
which  we  understand  him  to  mean  that  he  finds  that  it  was  not 
an  agreement  for  three  lettings  at  a  separate  rent  or  price  for 
each  of  the  three  Bank  holidays,  but  one  agreement  for  the 
possession  and  use  of  the  ground  on  the  three  occasions  at  a 
single  lump  rent  or  price  of  45Z.  for  the  three ;  in  other  words, 
for  one  letting.  The  defendant  entered  on  the  land  for  the 
purpose  of  occupation  under  this  agreement  on  one  of  the  three 
days.  After  entry  he  made,  as  the  county  court  judge  finds,  a 
payment  of  money  on  account,  which  can  be  referable  only  to 
one  entire  agreement.  He  might  have  occupied,  had  he  chosen 
to  do  so,  on  the  two  later  days  which  the  letting  covered. 

In  order  to  maintain  an  action  for  use  and  occupation  after  the 
close  of  the  period  for  which  it  is  sought  to  make  the  party  sued 
liable,  actual  occupation  is  not  necessary  ;  it  is  sufficient  if  once 
there  has  been  an  entry,  provided  that  the  defendant  might  have 
gone  on  occupying  had  he  chosen  to  do  so.  He  has  "held" 
(11  Geo.  2,  c.  19,  s.  14)  although  he  has  not  "  enjoyed." 

It  appears  to  us  that,  upon  the  facts,  the  defence  of  the  Statute 

(1)  39  Oh.  D.  508.  (4)  2  E.  &  E.  721. 

(2)  3  B.  &  S.  826.  (5)  1  Str.  651. 

(3)  3  B.  &  B.  185.  (6)  8  App.  Gas.  467. 
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of  Frauds  fails.  There  having  been  an  entry  for  the  purposes  of 
occupation  under  an  agreement  for  a  single  letting  (although  the 
period  of  the  agreed  letting  was  not  continuous)  at  a  single  or 
lump  rent  or  price,  and  a  payment  of  rent  on  account  of  the  entry, 
the  plaintiff's  right  to  recover  the  balance  after  the  termination 
of  the  letting  period  is  in  our  judgment  not  affected  by  the  fact 
that  the  agreement  was  a  parol  agreement. 

Appeal  dismissed. 

Solicitor  for  plaintiff:   Whiteloch,  Birmingham,  for  T, 
Wright,  Leicester, 

Solicitors  for  defendant :  Bebenham  &  Walker,  for  Lambert^ 
Birmingham, 

  W.  J.  B. 

1895  In  re  DENNIS. 

^^^  22^;  Ex  parte  DENNIS. 

Bankrwptcy — Receiving  Order  annulled — Payment  into  Court — Payment  out 
after  Six  Years — Statute  of  Limitations  (21  Jac.  1,  c,  16) — Banhruptcy' 
Act,  1883  (46  &  47  Vict.  c.  52),  ss.  35,  36. 

The  principles  whicla,  under  ss.  35  and  36  of  the  Bankruptcy  Act,  1883, 
govern  the  annulment  of  an  adjudication  in  bankruptcy  are  also  applicable 
to  the  annulment  of  a  receiving  order. 

A  receiving  order  was  annulled  on  payment  into  court  by  the  debtor  of 
a  sum  sufficient  to  pay  in  full  those  of  his  creditors  for  the  payment  of 
whose  debts  he  could  not  produce  receipts.  After  six  years,  no  proof  or 
claim  having  been  made  in  the  meantime  by  the  creditors  in  question,  the 
debtor  applied  that  the  sum  in  court  might  be  paid  out  to  him : — 

Held,  that  the  Statute  of  Limitations  did  not  apply,  and  that  he  wa& 
not  entitled  to  the  order. 

But  held,  that  on  the  Court  being  satisfied  that  there  was  practically  na 
possibility  of  the  creditors  or  their  personal  representatives  being  found, 
and  on  reasonable  security  being  given  by  the  debtor  for  the  repayment 
into  court!  of  the  money  if  at  any  time  the  creditors  or  their  personal 
representatives  should  appear  and  make  a  claim,  the  sum  in  court  might 
be  paid  out  to  the  debtor. 

This  was  an  application  by  the  debtor  that  a  sum  in  court 
might  be  paid  out  to  him  under  these  circumstances. 

On  November  19,  1888,  a  receiving  order  was  made  against 
the  debtor.  Between  that  date  and  March,  1889,  he  paid  all  his 
creditors  in  full,  except  two  who  could  not  be  found  and  whose 


1895 


Smallwood 

V. 

Sheppaeds. 
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debts  were  entered  in  his  statement  of  affairs  at  40Z.  10s.  and  1895 
13Z.  10s.  respectively.  inre 
On  March  12,  1889,  the  Court,  on  the  application  of  the 

.  .  Ex  ■parte] 

debtor,  made  an  order  rescinding  the  receiving  order.  The  DenniSoJ 
order  recited  that  the  debtor  had  paid  into  court  the  whole 
amount  of  the  debts  in  respect  of  which  he  was  unable  to  pro- 
duce receipts  shewing  that  they  had  been  paid  in  full.  Keither 
of  the  creditors  ever  tendered  a  proof  or  made  any  claim  to  the 
money  in  court. 

On  April  12,  1895,  the  official  receiver  wrote  the  debtor  that 
there  was  a  balance  in  court  to  the  credit  of  his  estate  of 
51Z.  19s.  Id.,  held  subject  to  the  claims  of  the  two  creditors  ;  but 
he  declined  to  hand  it  over  to  the  debtor  without  an  order  of 
the  Court.  The  debtor  now  applied  that  the  51Z.  19s.  Id.  might 
be  paid  out  to  him.  :  <^ 

BawUnson,  for  the  debtor.  There  is  no  express  provision  in 
the  Bankruptcy  Act,  1883,  with  regard  to  the  annulment  of  a 
receiving  order,  but  it  is  submitted  that  it  should  be  dealt  with 
on  the  same  footing  as  an  adjudication  :  In  re  Hester.  (1)  The 
35th  section  of  the  Act  provides  for  the  annulment  of  an  adjudi- 
cation in  bankruptcy  where  the  Court  is  satisfied  that  the  debts 
of  the  bankrupt  are  paid  in  full ;  and  the  36th  section  defines- 
what  "  payment  in  full "  means.  Where  a  debt  is  disputed,  a 
bond  is  to  be  given;  and  where  a  creditor  cannot  be  found 
(which  is  the  case  here)  the  debt  "  shall  be  considered  as  paid  in 
full  if  paid  into  court."  In  the  case  of  a  disputed  debt,  th& 
bond  is  a  security,  and  the  Statute  of  Limitations  would  commence 
to  run  from  the  date  of  the  bond.  When  the  money  is  paid 
into  court,  the  statute  begins  to  run  from  the  date  when  the 
receiving  order  is  rescinded,  because  the  debtor's  statement  of 
affairs  and  the  payment  into  court  is  an  acknowledgment  of  the 
debt,  and  during  the  receiving  order  the  creditor's  right  of 
action  is  suspended.  Directly  the  receiving  order  is  rescinded 
the  creditor's  right  of  action  revives,  and  the  statute  begins  to 
run.  The  words  "  shall  be  considered  to  be  paid  in  full "  cannot 
be  said  to  bar  the  creditor's  right  of  action,  and  he  is  not  estopped 
(1)  22  Q.  B.  D.  632. 
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1895       from  shewing  that  his  debt  is  more  than  the  sum  paid  into  court. 
In  re      No  trust  for  him  is  created  by  the  payment  in  ;  but,  if  so,  it  is  a 
Dennis,     ^^^ust  on  condition  that  he  proves  his  debt.    If  he  nesrlects  or 

Ex  parte      .  ^  .     .  . 

Dennis,  fails  to  do  SO  within  six  years  from  the  date  of  payment  in,  the 
trust  fails  and  the  money  reverts  to  him  who  paid  it  in. 

Muir  Mackenzie,  for  the  official  receiver.  When  money  is  paid 
into  court  in  this  way,  it  is  paid  into  a  statutory  account  under 
the  provisions  of  ss.  74  and  101  of  the  Bankruptcy  Act,  1883, 
and  cannot  be  paid  out  except  under  an  order  of  the  Court. 
The  Board  of  Trade  do  not  oppose  the  application.  It  is  a 
matter  entirely  for  the  discretion  of  the  Court. 

Bawlinson,  in  reply. 

Yaughan  Williams  J.,  after  stating  the  facts,  continued : — 
I  wish  first  to  say  that  in  my  judgment  I  ought  to  deal  with  the 
annulment  of  a  receiving  order  upon  exactly  the  same  basis  that 
I  should  deal  with  the  annulment  of  an  order  of  adjudication. 
The  annulment  of  an  order  of  adjudication  is  governed  by  the 
35th  and  36th  sections  of  the  Bankruptcy  Act,  1883.  The  35th 
section  says :  "  Where  in  the  opinion  of  the  Court  ...  it  is 
proved  to  the  satisfaction  of  the  Court  that  the  debts  of  the 
bankrupt  are  paid  in  full,  the  Court  may,  on  the  application  of 
any  person  interested,  by  order,  annul  the  adjudication."  Then 
the  36th  section  says :  "  For  the  purposes  of  this  part  of  the  Act, 
any  debt  disputed  by  a  debtor  shall  be  considered  as  paid  in  full, 
if  the  debtor  enters  into  a  bond,  in  such  sum  and  with  such 
sureties  as  the  Court  approves,  to  pay  the  amount  to  be  recovered 
in  any  proceeding  for  the  recovery  of  or  concerning  the  debt, 
with  costs,  and  any  debt  due  to  a  creditor,  who  cannot  be  found 
or  cannot  be  identified,  shall  be  considered  as  paid  in  full  if 
paid  into  court."  It  is  suggested  that  the  present  case  is  within 
the  Statute  of  Limitations,  and  that  as  these  creditors  have  not 
applied  for  the  amount  which  was  paid  into  court  to  cover  their 
claims,  that  the  debtor  is  entitled  to  have  the  money  back.  I 
cannot  assent  to  that.  If  I  were  dealing  with  the  annulment  of 
an  adjudication  under  these  sections,  it  clearly  could  not  be 
argued.  What  s.  36  provides  for  is,  first  in  respect  of  disputed 
debts.    There,  a  bond  is  sufficient ;  and  in  that  case  it  may  very 
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well  be  that  the  effect  of  annulling  the  adjudication,  or  annulling  1895 
the  receiving  order,  is  to  make  the  Statute  of  Limitations  apply ;  in  re 
and  I  know  of  nothing  which  would  prevent  the  statute  applying,  ^^^nis. 

!•  *       o  PIT*  Ex  ^CLTtS 

because  in  such  a  case  there  is  no  trust  m  favour  of  the  creditor,  Dennis. 
and  there  is  nothing  that  amounts  to  a  payment  to  take  the  case  vaughan 
out  of  the  statute.  But  the  section  makes  a  difference  in  the 
case  of  debts  which  are  not  disputed.  There,  it  does  not  provide 
for  the  giving  of  a  bond,  but  that  the  money  shall  be  paid  into 
court.  In  my  opinion  it  is  not  paid  into  court  as  security  at  all. 
It  is  paid  into  court  for  the  creditor  whenever  he  likes  to  come 
for  it.  Therefore,  that  contention  has  entirely  failed.  Now  I 
am  very  anxious,  if  I  can,  to  help  the  debtor  here.  It  was  his 
money  originally ;  and,  if  really  no  one  is  going  to  claim  the 
money,  it  does  seem  rather  hard  that  he  should  not  be  able  to 
get  it  back  again.  All  I  can  do  in  the  case  is  this.  I  will  not 
now  make  any  order  that  the  official  receiver  shall  pay  the 
money  back  ;  but  I  think  I  may  say  that  if  the  official  receiver 
is  really  satisfied  that  these  creditors  for  whose  benefit  this 
money  was  paid  into  court  cannot  be  found,  or  that  their  personal 
representatives  cannot  be  found,  then,  if  he  reports  that,  and  if 
the  debtor  will  give  a  bond,  or  such  other  security  as  the  official 
receiver  may  think  reasonable,  to  replace  the  money  in  case  the 
creditors  or  their  representatives  should  appear,  I  will  make  the 
necessary  order  authorizing  the  official  receiver  to  pay  the  money 
out.  But  that  is  going  very  far.  Considering  that  this  money 
is,  in  a  sense,  paid  in  in  trust  for  these  creditors,  in  my  opinion 
the  Court  ought  not  to  part  with  the  money  unless  it  is  satisfied, 
first,  that  there  is  practically  no  possibility,  of  the  creditor  or 
his  representative  claiming  the  money,  and,  secondly,  even 
where  that  is  proved,  then  that  reasonable  security  is  given  for 
the  replacement  of  the  money. 

Solicitors  for  debtor  :  Morse  &  Simpson, 
Solicitor  for  Board  of  Trade :  E,  Murton. 

H.  L.  F. 
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In  re  COENISH. 
Ex  ^arie  BOAED  OF  TEADE. 

Banhruptcy — Trustee — Unclaimed  Funds  or  Dividends — Liability  to  render 
Account — Board  of  Trade — Banhrujptcy  Act,  1883  (46  (fc  4^1  Vict.  c.  52), 
s.  162. 

By  s.  162,  sub-s.  2  (a),  of  the  Bankruptcy  Act,  1883,  where,  after  the 
passing  of  this  Act,  any  unclaimed  or  undistributed  funds  or  dividends  in 
the  hands  of  any  trustee  empowered  to  collect,  receive,  or  distribute  any 
funds  or  dividends  under  any  Act  of  Parliament  mentioned  in  the  fourth 
schedule,  or  any  petition,  resolution,  deed,  or  other  proceeding  under  or 
in  pursuance  of  such  Act,  have  remained  or  remain  unclaimed  or  undis- 
tributed for  six  months  after  the  same  became  claimable  or  distributable, 
or  in  any  other  case  for  two  years  after  the  receipt  thereof  by  such  trustee, 
it  shall  be  the  duty  of  such  trustee  forthwith  to  pay  the  same  to  the 
Bankruptcy  Estates  Account  at  the  Bank  of  England.  (5)  The  Board  of 
Trade  may  at  any  time  order  "such  trustee"  to  submit  to  them  an 
account  verified  by  affidavit  of  the^  sums  received  and  paid  by  him  under 
or  in  pursuance  of  any  such]  petition,  resolution,  deed,  or  other  pro- 
ceeding : — 

Held,  that  the  Board  of  Trade  were  entitled  to  enforce  an  order  for  an 
account  against  a  trustee  under  this  section  without  proving  that  he  had 
had  in  his  hands,  after  the  passing  of  the  Act,  any  unclaimed  or  undis- 
tributed funds  or  dividends. 

Appeal  from  a  decision  of  the  judge  of  the  Exeter  County 
Court. 

In  1875  the  debtor  filed  a  petition  in  the  county  court  for  the 
liquidation  of  his  affairs  by  arrangement,  and  in  the  same  year 
E.  Fewings  was  appointed  trustee  in  the  liquidation.  In  January, 
1895,  the  trustee,  at  the  request  of  the  Board  of  Trade,  furnished 
them  with  a  summary  of  his  receipts  and  payments  on  account 
of  the  liquidation,  whereby  it  appeared  that  he  had  received 
assets  to  the  extent  of  850Z.,  and  that  he  claimed  to  have  made 
payments  to  the  amount  of  915Z.  Subsequently  the  Board  of 
Trade,  being  dissatisfied  with  the  trustee's  statement,  ordered 
Lim,  under  s.  162,  sub-s.  2  (h),  of  the  Bankruptcy  Act,  1883  (1), 


(1)  The  Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  162,  sub-s.  2 
(a) :  "  Where,  after  the  passing  of  this 


Act,  any  unclaimed  or  undistributed 
funds  or  dividends  in  the  hands  or 
under  the  control  of  any  trustee  or 
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to  submit  to  them  an  account,  verified  by  affidavit,  of  the  sums 
received  and  paid  by  him  in  respect  of  the  liquidation  ;  and  on 
his  failing  to  comply  with  that  order,  the  Board  of  Trade  applied 
to  the  county  court  judge  for  an  order  that  the  trustee  should 
comply  with  it.  The  trustee  had  obtained  no  release  from  the 
creditors.  He  had  received  some  payments  on  account  of  the 
debtor's  estate  since  the  passing  of  the  Bankruptcy  Act,  1883, 
but  had  duly  paid  the  amount  of  such  payments  into  the  Bank- 
ruptcy Estates  Account  at  the  Bank  of  England. 

The  county  court  judge  refused  to  make  the  order  asked  for, 
on  the  ground  that  there  was  no  evidence  that  the  trustee  had 
had  in  his  hands,  since  the  passing  of  the  Act  of  1883,  any  un- 
claimed or  undistributed  funds  or  dividends  to  which  sub-s.  2  (a) 
of  s.  162  applied.  That  being  so,  the  judge  thought  himself 
bound  by  the  judgment  of  Cave  J.  in  In  re  Glmdley,  Ex  parte 
Board  of  Trade  (1),  to  refuse  the  application,  though  he  said 
that,  but  for  that  judgment,  he  should  have  granted  it. 

The  Board  of  Trade  appealed. 


1895 


In  re 
Cornish. 

Ex  parte 
Board  of 
Trade. 


Muir  MacJcenzie,  for  the  Board  of  Trade.  The  learned  county 
court  judge  was  wrong  in  thinking  that  he  was  bound  by  In  re 
Chudley,  Ex  parte  Board  of  Trade.  (1)  The  observations  of 
Cave  J.  were  directed  to  the  facts  of  the  case  before  him,  in 


other  person  empowered  to  collect, 
receive,  or  distribute  any  funds  or 
dividends  under  any  Act  of  Parlia- 
ment mentioned  in  the  fourth  schedule, 
or  any  petition,  resolution,  deed,  or 
other  proceeding  under  or  in  pur- 
suance of  any  such  Act,  have  remained 
or  remain  unclaimed  or  undistributed 
for  six  months  after  the  same  became 
claimable  or  distributable,  or  in  any 
other  case  for  two  years  after  the 
receipt  thereof  by  such  trustee  or 
other  person,  it  shall  be  the  duty  of 
such  trustee  or  other  person  forthwith 
to  pay  the  same  to  the  Bankruptcy 
Estates  Account  at  the  Bank  of 
England.    The  Board  of  Trade  shall 


furnish  such  trustee  or  other  person 
with  a  certificate  of  receipt  of  the 
money  so  paid,  which  shall  be  an 
effectual  discharge  to  him  in  respect 
thereof." 

[The  Bankruptcy  Act,  1869,  is  one 
of  the  Acts  mentioned  in  the  fourth 
schedule.] 

"(6)  The  Board  of  Trade  may  at 
any  time  order  any  such  trustee  or 
other  person  to  submit  to  them  an 
account  verified  by  affidavit  of  the 
sums  received  and  paid  by  him  under 
or  in  pursuance  of  any  such  petition, 
resolution,  deed,  or  other  proceeding 
as  aforesaid,  and  may  direct  and 
enforce  an  audit  of  the  account." 


(1)  14  Q.  B.  D.  402. 
2  Y  2 
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Ex  'parte 
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Trade. 


which  it  was  admitted  that  the  trustee  had  had  undistributed 
funds  in  his  hands  since  the  passing  of  the  Bankruptcy  Act, 
1883.  The  learned  judge  ordered  the  trustee  to  render  an 
account;  but  he  did  not  intend  to  construe  the  Act  so  as  to 
decide  the  point  raised  here.  In  In  re  Calderwood,  Ex  'parte 
Board  of  Trade  (1),  Cave  J.  ordered  the  trustee  to  furnish  an 
account  under  circumstances  somewhat  similar  to  these. 

Coldridgey  for  the  trustee.  In  order  to  entitle  the  Board  of 
Trade  to  enforce  against  the  trustee,  under  s.  162,  sub-s.  2  (5),  of 
the  Bankruptcy  Act,  1883,  an  order  for  an  account,  they  must 
first  satisfy  the  Court  that  he  has  had  in  his  hands,  since  the 
passing  of  the  Act,  some  unclaimed  or  undistributed  funds  or 
dividends.  The  words  "  such  trustee  "  in  sub-s.  2  (Jb)  refer  to 
the  trustee  dealt  with  in  clause  (a),  namely,  a  trustee  in  whose 
hands  there  have  been,  after  the  passing  of  the  Act,  unclaimed 
or  undistributed  funds  or  dividends.  That  construction  was  put 
upon  the  words  by  Cave  J.  in  his  judgment  in  In  re  Chudley,  Ex 
parte  Board  of  Trade  (2),  and  should  be  adopted  here.  In  re 
Calderwood,  Ex  parte  Board  of  Trade  (1),  is  distinguishable, 
because  in  that  case  there  were  undistributed  funds  in  the  hands 
of  the  trustee  since  the  passing  of  the  Act. 

Further,  the  trustee  is  entitled  to  the  protection  of  the  Trustee 
Act,  1888  (51  &  52  Vict.  c.  59).  He  is  a  "  trustee  whose  trust 
arises  by  construction  or  implication  of  law  "  within  the  defini- 
tion of  "  trustee  "  in  s.  1,  and  by  s.  8  (3)  he  may  set  up  as  an 


(1)  6  Morr.  104. 

(2)  14:  Q.  B.  D.  402. 

(3)  Sect.  8:  "(1.)  In  any  action 
or  other  proceeding  against  a  trustee 
or  any  person  claiming  through  him, 
except  where  the  claim  is  founded 
upon  any  fraud  or  fraudulent  breach 
of  trust  to  which  the  trustee  was 
party  or  privy,  or  is  to  recover  trust 
property,  or  the  proceeds  thereof  still 
retained  by  the  trustee,  or  previously 
received  by  the  trustee  and  converted 
to  his  use,  the  following  provisions 
shall  apply : — 

"  (a)  All  rights  and  privileges  con- 
ferred by  any  statute  of  limitations 


shall  be  enjoyed  in  the  like  manner 
and  to  the  like  extent  as  they  would 
have  been  enjoyed  in  such  action  or 
other  proceeding  if  the  trustee  or 
person  claiming  through  him  had  not 
been  a  trustee  or  person  claiming 
through  him : 

"  (Jb)  If  the  action  or  other  proceed- 
ing is  brought  to  recover  money  or 
other  property,  and  is  one  to  which 
no  existing  statute  of  limitations  ap- 
plies, the  trustee  or  person  claim- 
ing through  him  shall  be  entitled 
to  the  benefit  of  and  be  at  liberty  to 
plead  the  lapse  of  time  as  a  bar  to 
such  action  or  other  proceeding  in  the 
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answer  to  this  "  proceeding  "  the  lapse  of  time  in  the  like  manner 
and  to  the  like  extent  as  if  an  action  of  debt  for  money  had  and 
received  had  been  brought  against  him.  No  fraud  or  fraudulent 
breach  of  trust  is  alleged  against  the  trustee  here.  In  In  re 
Page,  Jones  v.  Morgan  (1),  the  statute  was  successfully  set  up  by 
the  trustee  under  a  will,  against  whom  the  cestui  que  trust 
claimed  an  order  for  the  administration  of  the  testatrix's  estate. 

Lastly,  it  is  submitted  that  the  trustee  in  the  present  case  has 
rendered  a  sufficient  account.  His  account  shewed  that  he  had 
made  payments  summarised  under  various  heads,  the  amount  of 
which  payments  exceeded  the  amount  received  by  him. 

Muir  Mackenzie,  in  reply.  The  words  "  after  the  passing  of 
this  Act "  in  sub-s.  2  (a)  of  s.  162  of  the  Bankruptcy  Act,  1883, 
only  apply  to  the  duty  of  the  trustee  to  pay  funds  into  the  Bank 
of  England  instead  of,  as  formerly,  into  some  other  bank.  The 
Trustee  Act,  1888,  does  not  apply  to  such  a  casje  as  this.  There 
is  no  such  relation  between  the  Board  of  Trade  and  the  trustee 
as  that  Act  contemplates.  The  directions  of  the  Bankruptcy 
Act,  1883,  are  precise  and  specific.  A  duty  is  imposed  on  the 
Board  of  Trade  to  require  an  account,  and  a  discretion  is  given 
them  to  require  it  "  at  any  time." 

Vatjghan  Williams  J.  In  my  judgment  the  decision  of  the 
learned  county  court  judge  ought  to  be  reversed.  He  says  himself 
that  he  would  have  made  the  order  asked  for  if  he  had  not  thought 
himself  bound  by  the  observations  of  Cave  J.  in  In  re  Ghudley, 
Ex  parte  Board  of  Trade,  (2)  I  think  that  there  is  nothing  in 
that  case  which  precluded  him  from  making  the  order  he  would 
otherwise  have  made.  I  will  say  at  once  what  is  my  understand- 
ing of  that  case.  An  application  was  made  to  enforce  against 
the  trustee  an  order  to  render  an  account,  and  the  answer  made 
to  that  application  was  really  this :  counsel  for  the  trustee  relied 
on  the  fact  that,  prior  to  the  making  of  the  order,  the  creditors 


1895 


In  re 

Cornish. 

Ex  parte 
Board  of 
Trade. 


like  manner  and  to  the  like  extent  as 
if  the  claim  had  been  against  him  in 
an  action  of  debt  for  money  had  and 
received,  but  so  nevertheless  that  the 
statute  ....  shall  not  begin  to  run 


against  any  beneficiary  unless  and 
until  the  interest  of  such  beneficiary 
shall  be  an  interest  in  possession." 

(1)  [1893]  1  Ch.  SOL 

(2)  U  Q.  B.  D.  402. 
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iiad  granted  a  release  to  the  trustee.  It  was  urged  tliat  the 
effect  of  that  release  was  that  there  was  no  longer  any  obligation 
or  power  in  the  trustee  to  collect,  receive,  or  distribute  any  funds 
whatever.  It  was  contended  that  under  those  circumstances 
sub-s.  2  of  s.  162  of  the  Bankruptcy  Act,  1883,  did  not  apply, 
because  it  applied  only  to  trustees  or  other  persons  empowered 
by  the  Acts  mentioned  in  the  fourth  schedule  to  collect,  receive, 
or  distribute  any  funds  or  dividends.  Cave  J.,  in  dealing  with 
that  argument,  assented  to  it  to  this  extent — he  agreed  that  the 
trustee  must  be  a  person  empowered  under  the  scheduled  Acts 
to  collect,  receive,  or  distribute  funds  or  dividends ;  but  he  said 
that  the  release  by  the  creditors  which  was  relied  on  afforded  no 
answer  to  the  application.  He  pointed  out  that,  after  the  Act  of 
1888  came  into  force,  there  was  admittedly  a  time  at  which  the 
trustee  had  funds  in  his  hands  which  he  was  bound  to  distribute, 
and  therefore  that  he  came  within  the  provisions  of  sub-s.  2. 
It  is  now  said  that  Cave  J.'s  answer  to  the  argument  put  for- 
ward on  behalf  of  the  trustee  supports  the  proposition  that 
the  Board  of  Trade,  in  order  to  entitle  themselves  to  order  an 
account  under  clause  (b)  of  sub-s.  2,  must  first  prove*  that  the 
trustee  has,  after  the  passing  of  the  Act  of  1883,  had  in  his 
hands  some  money  which  he  was  bound  to  distribute.  I  am 
of  opinion  that  the  case  of  In  re  Chudley,  Ex  jparte  Board  of 
Trade  (1),  in  no  way  prevented  the  county  court  judge  in  the 
present  case  from  making  the  order.  Cave  J.,  in  my  view,  did 
not  intend  to  define  the  conditions  under  which  the  enactment 
in  clause  (b)  is  to  take  effect.  Let  me  now  deal  with  the  section 
itself.  Sub-s.  1  of  s.  162  deals  with  the  case  of  trustees  appointed 
in  bankruptcies,  compositions,  or  schemes  under  that  Act,  and  I 
need  not  further  refer  to  it.  Sub-s.  2  (a)  deals  with  the  case  of 
trustees  or  other  persons  empowered  to  collect,  receive,  or  dis- 
tribute any  funds  or  dividends  under  the  scheduled  Acts,  and 
provides  that  where,  after  the  passing. of  the  Act  of  1883,  a 
trustee  has  in  his  hands  any  funds  which  he  is  bound  to  deal 
with  as  trustee,  he  is  to  pay  them  to  the  Bankruptcy  Estates 
Account  at  the  Bank  of  England.  It  has  been  argued  that  the 
words  "  such  trustee  "  in  clause  (b)  must  be  read  as  meaning  a 
(1)  14  Q.  B.  D.  402. 
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trustee  who,  after  the  passing  of  the  Act,  is  a  trustee  having 
funds  in  his  hands  which  he  is  bound  to  pay  into  the  Bank  of 
England.  I  do  not  agree  with  that  argument.  I  think  the 
words  "  such  trustee  "  in  clause  (h)  mean  a  trustee  appointed 
under  any  of  the  scheduled  Acts ;  and,  if  that  be  so,  the  Board 
of  Trade  are  clearly  right  in  asking  for  this  account.  I  think 
it  would  be  wrong  to  put  any  other  construction  upon  clause  (5), 
because  it  is  intended  to  provide  machinery  to  test  the  veracity 
of  a  man  who  denies  that  he  has  received  any  funds  so  as  to  be 
brought  within  clause  (a).  The  very  object  of  clause  (b)  is  that 
the  Board  of  Trade  may  not  be  concluded  by  the  bare  assertion 
or  denial  of  the  trustee.  I  do  not  think  that  in  In  re  Chudley, 
Ex  ^arte  Board  of  Trade  (1),  Cave  J.  intended  to  decide  anything 
to  the  contrary  of  the  view  I  have  expressed. 

It  was  further  suggested  that  the  Trustee  Act,  1888,  afforded 
an  objection  to  the  making  of  this  order.  I  do  not  think  it  does. 
Under  certain  circumstances  the  trustee  would  be  an  accountable 
party ;  under  others  he  would  not.  The  object  of  clause  (h)  in 
the  Act  of  1883  is  to  make  him  furnish  such  a  statement  as  will 
enable  it  to  be  determined  whether  he  is  or  is  not  an  accountable 
party.  When  he  has  furnished  the  account  it  may  be,  or  it  may 
not  be,  that  any  claim  against  him  to  a  balance  of  account  is 
barred  by  a  statute  of  limitations.  I  have  nothing  to  say  on 
that  question;  but  I  think  he  must  render  an  account,  and  I 
think  that  by  the  course  he  has  himself  takeh  he  has  recognised 
his  position  as  an  accountable  party.  This  appeal  must,  therefore, 
be  allowed. 


1895 
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COKNISH. 
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Kennedy  J.    I  entirely  agree. 

Appeal  allowed.    Leave  to  appeal  was  given. 

Solicitor  for  appellants :  The  Solicitor  of  the  Board  of  Trade, 
Solicitors  for  respondent :  Collyer  &  Collyer, 
(1)  14  Q.  B.  D.  402. 

W,  A. 


640 


QUEEN'S  BENCH  DIVISION. 


[1895] 


C.  A. 


[IN  THE  COUET  OF  APPEAL.] 


1895 
Oct.  29. 


MOWBEAY  AND  Another  v,  MEERYWEATHER. 


Damages — Contract — Breach  of  Warranty — Remoteness, 

The  plaintififs,  a  firm  of  stevedores,  contracted  to  discharge  a  cargo  from 
the  defendant's  ship,  the  defendant  agreeing  to  supply  all  necessary  cranes, 
chains,  and  other  gearing  reasonably  fit  for  that  purpose.  The  defendant 
in  breach  of  his  agreement  supplied  a  defective  chain,  which  broke  while 
being  used,  and  in  consequence  one  of  the  plaintiffs'  workmen  was  injured. 
The  plaintififs  might  have  discovered  the  defect  in  the  chain  by  the 
exercise  of  reasonable  care.  The  workman  brought  an  action  for  compen- 
sation under  the  Employers'  Liability  Act,  1880  (43  &  44  Vict.  c.  42)^ 
ss.  1,  2,  against  the  plaintififs,  who  settled  the  action  by  paying  the 
workman  125?.,  which  sum  they  sought  to  recover  from  the  defendant  as 
damages  for  breach  of  his  contract.  It  was  not  disputed  that  the  settle- 
ment of  the  action  brought  by  the  workman  was  a  proper  one  : — 

Heldjih.2ii  the  plaintififs'  liability  to  pay  compensation  to  their  workman 
was  the  natural  consequence  of  the  defendant's  breach  of  contract,  and 
such  as  might  reasonably  be  supposed  to  have  been  within  the  contem- 
plation of  the  parties  when  the  contract  was  entered  into ;  and  therefore 
the  damages  claimed  were  not  too  remote. 

Appeal  from  the  judgment  of  Charles  J.  at  the  trial  before 
him  without  a  jury.  (1) 

The  facts  were  as  follows.  The  plaintiffs  were  stevedores,  and 
the  defendant  was  the  owner  of  a  steamship.  The  plaintiffs 
contracted  to  discharge  a  cargo  of  deals  from  the  ship,  and, 
in  accordance  with  the  custom  of  the  port,  the  defendant 
undertook  to  provide  all  necessary  and  proper  derricks,  cranes, 
chains,  winches,  and  other  gearing  reasonably  fit  for  the  purpose 
of  discharging  the  cargo.  He  failed  to  do  so,  and  supplied  a 
chain  so  defective  that,  whilst  it  was  being  used  in  discharge  of 
the  cargo,  it  broke,  and  thereby  a  workman  of  the  plaintiffs  was 
seriously  injured.  The  injured  workman  thereupon  brought  an 
action  against  the  plaintiffs  under  the  provisions  of  the  Employers' 
Liability  Act,  1880,  ss.  1,  2,  basing  his  claim  upon  the  defective 
condition  of  the  chain,  which  he  alleged  might  have  been 
discovered  by  the  plaintiffs  by  the  exercise  of  reasonable  care» 


(1)  [1895]  1  Q.  B.  857. 
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The  plaintiffs  did  not  contest  the  action,  and  paid  the  workman      o.  A. 
125Z.,  which  they  now  sought  to  recover  from  the  defendant  in  1895 
an  action  for  breach  of  his  contract.    It  was  not  suggested  that  mowbray 
the  settlement  of  the  action  brought  by  the  workman  was  an  merry- 
improper  one,  and  it  was  admitted  upon  the  trial  by  the  weather, 
defendant  on  the  one  hand  that  there  had  been  a  breach  of  the 
implied  warranty  that  the  derrick,  cranes,  and  chains  should  be 
reasonably  fit  for  the  purpose  for  which  they  were  supplied  ;  and 
by  the  plaintiffs  on  the  other  hand  that  they  might  by  the 
exercise  of  reasonable  care  have  discovered  the  defect  in  the 
chain.    The  defendant  contended  that  the  damage  claimed  was 
too  remote.    The  learned  judge  gave  judgment  for  the  plaintiffs 
for  the  amount  claimed. 


E,  Tindal  Atkinson,  Q.C.,  and  E.  Gawan  Taylor,  for  the 
defendant.  The  damages  claimed  are  too  remote.  The  damage 
to  the  workman  would  never  have  resulted  from  the  breach  of 
warranty  but  for  the  intervening  negligence  of  the  plaintiffs. 
The  plaintiffs  cannot  throw  on  the  defendant  as  a  consequence  of 
the  breach  of  contract  the  liability  for  their  negligence.  It 
might  be  in  the  contemplation  of  both  parties  to  the  contract 
that  the  chain  would  be  used  by  the  plaintiffs'  workman,  but  not 
that  the  plaintiffs  would  be  negligent  in  not  examining  it.  The 
natural  result  of  the  breach  of  warranty  would  be  that  the 
plaintiffs  might  be  put  to  expense  in  making  good  the  defect  or 
getting  another  chain ;  but  it  is  not  the  natural  result  that  they 
should  negligently  allow  it  to  be  used  without  examination. 

[LoKD  EsHER  M.E.  The  question  is  whether  the  plaintiffs  are 
not  entitled  to  say  that  they  were  misled  into  their  breach  of 
duty  towards  the  workman  by  the  warranty.] 

The  warranty  was  an  implied  one  only,  and  it  was  not  alleged 
or  shewn  that  in  fact  the  plaintiffs  were  so  misled.  It  cannot 
be  that  the  plaintiffs  are  entitled  as  against  the  defendant  to 
allow  a  chain  with  an  obvious  defect  in  it,  as  this  was,  to  be  used 
by  their  workmen,  and  then  recover  the  amount  they  have  had 
to  pay  in  consequence  of  their  negligence  as  damages  for  the 
breach  of  warranty. 

[Lord  Esher  M.E.    The  admission  that  the  defect  might 
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0.  A.      have  been  discovered  with  reasonable  care  does  not  seem  to  me 
1895      to  import  that  the  defect  was  obvious  to  the  eye,  but  only  that 
MowBKAY    it  could  be  discovered  by  examination.] 

Merrt-  plaintiffs'  contention  is  correct,  persons  in  the  position 

WEATHER,  of  the  plaintiffs  secure  immunity  from  the  consequences  of  their 
negligence  by  taking  a  warranty,  and  need  exercise  no  care 
towards  their  workmen.  It  may  be  admitted  that  upon  the 
principle  laid  down  in  Heaven  v.  Pender  (1)  the  workman  could 
have  recovered  these  damages  from  the  defendant.  That  is 
because  the  defendant  under  the  circumstances  owed  a  duty  to 
use  reasonable  care  to  the  workman.  But  it  does  not  follow  that 
the  plaintiffs,  whose  liability  to  the  workman  depended  on  their 
own  negligence,  can  recover  the  damages  which  resulted  from 
that  negligence  from  the  defendant.  The  case  is  analogous  to 
that  of  joint  tortfeasors,  one  of  whom  cannot  sue  the  other  for 
contribution.  Such  damages  cannot  be  said  to  be  the  natural 
result  of  the  breach  of  warranty,  or  to  have  been  in  the  contem- 
plation of  the  parties.  [They  cited  Burrows  v.  March  Gas  and 
Coke  Co.  (2)  ;  Wrightup  v.  Ghamherlain  (3) ;  Kiddle  &  Son  v. 
Lovett  (4)  ;  Ovington  v.  McVicar,  (5)] 

Bohson,  Q.C.,  and  Meynell,  for  the  plaintiffs,  were  not  called 
upon. 

LoKD  EsHER  M.E.  I  have  no  doubt  about  this  case,  though 
we  have  now  to  determine  the  point  raised  for  the  first  time. 
The  action  is  brought  for  breach  of  a  warranty  given  by  the 
defendant  to  the  plaintiffs.  That  such  a  warranty  was  given  is 
not  disputed.  It  was  one  implied  by  law,  but  that  appears  to 
me  to  make  no  difference.  It  was  to  the  effect  that  the  chain 
in  question  was  so  far  sound  as  to  be  sufficient  for  the  work 
which  the  plaintiffs  had  to  do  as  stevedores.  It  is  admitted  that 
there  was  a  breach  of  that  warranty.  There  was  consequently  a 
contract,  with  a  breach  of  it,  and  therefore  there  was  a  cause  of 
action  for  which  at  any  rate  nominal  damages  would  be  recover- 
able.   But  the  plaintiffs  say  that  they  are  entitled  to  more  than 


(1)  9  Q.  B.  D.  302 ;  11  Q.  B.  D.  503.        (4)  16  Q.  B.  D.  605. 

(2)  L.  K.  5  Ex.  67 ;  7  Ex.  96.  (5)  2  Court  Sess.  Cas.  3rd  Series, 

(3)  7  Scott,  598;  1066. 
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nominal  damages  on  the  following  grounds.  They  say  that  the  C.  A. 
defendant  warranted  this  chain  to  be  sufficient  for  use  by  them  1895 
in  their  business  as  stevedores,  knowing  that  the  way  in  which  mowbray 
they  must  use  it  in  that  business  was  by  letting  their  workmen  j^erry- 
use  it ;  and  he  must  have  known  that,  if  the  chain  supplied  to  be  weather. 
used  in  that  way  was  insufficient,  one  of  those  workmen  might  LordE8}ierM.R. 
be  injured.  The  plaintiffs  would  know  that  too.  Therefore, 
both  parties  would  contemplate,  as  a  natural  result  of  a  breach 
of  the  warranty,  that  a  workman  of  the  plaintiffs  might  be 
injured,  and  also  that,  if  injured,  he  might  have  a  right  of  action 
against  the  plaintiffs.  The  plaintiffs  say  that  they  took  the 
chain  on  the  faith  of  the  warranty  and  gave  it  to  their  workmen 
to  use ;  while  being  so  used  it  broke,  because  it  was  not  in 
accordance  with  the  warranty:  that  was  the  sole  cause  of  its 
breaking;  and  the  natural  result  was  that  this  workman  was 
injured ;  and  he  thereupon  sued  the  plaintiffs  in  respect  of  his 
injuries,  and  they  were  compelled  to  pay  him  the  amount  which 
they  now  seek  to  recover  from  the  defendant.  It  is  true  that  he 
could  not  have  recovered  unless,  as  between  himself  and  the 
plaintiffs,  the  plaintiffs  had  been  guilty  of  want  of  care  ;  but  the 
plaintiffs  say  that,  as  between  themselves  and  the  defendant, 
they  were  not  bound  to  examine  the  chain  because  the  defendant 
had  warranted  it  sound,  that  they  had  a  right  to  rely  on  that 
warranty,  and  did  rely  on  it,  and  the  defendant  cannot  rely  on  a 
duty  to  use  due  care  which  was  owed,  not  to  him,  but  to  the 
workman.  Therefore  they  say  that  all  that  happened  as  between 
themselves  and  the  workman  was  the  natural  result  of  the 
defendant's  breach  of  warranty,  and  they  are  entitled  to  recover 
in  this  action  the  amount  which  they  have  had  to  pay  as  damages 
to  the  workman.  The  question  raised  is  whether  these  damages 
are  too  remote.  What  is  the  rule  of  law  on  the  subject  ?  The 
test  is  rightly  laid  down  by  Charles  J.  when  he  says  that  the 
question  is  whether  the  damages  can  "  be  regarded  as  the  natural 
consequence  of  the  defendant's  breach  of  contract,  or,  in  other 
words,  a  consequence  which  might  reasonably  be  supposed  to 
have  been  within  the  contemplation  of  the  parties."  I  think 
that  the  plaintiffs'  contention  is  correct,  and  that,  if  the  defend- 
ant, having  contracted  to  supply  a  sufficient  chain,  supplies  a 
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C.  A.      rotten  chain  for  the  purposes  of  the  work  which  he  knows  will 
1895      be  done  by  the  plaintiffs'  workmen,  it  may  reasonably  be  sup- 
MowBEAY    posed  to  have  been  in  his  contemplation  that  injury  might 
Mebey-     ^^sult  to  a  workman  in  respect  of  which  the  plaintiffs  would  be 
WEATHEE.    liable  to  pay  damages.    The  plaintiffs  owed  no  duty  to  the 
Lord Esher M.R.  defendant  to  examine  the  chain  before  allowing  it  to  be  used  by 
their  workmen.    The  only  duty  they  owed  in  that  respect  was 
to  the  workman.    With  regard  to  the  authorities  cited,  I  prefer 
the  opinion  expressed  by  Martin  B.  in  the  case  of  Burrows  v. 
Marcli  Gas  and  Cohe  Co.  (1)  to  that  expressed  by  the  Scottish 
judges  in  the  case  of  Ovington  y.  ^IcVicar,  (2)    I  think  it  is 
clear  that  the  damages  which  the  plaintiffs  claim  are  not  too 
remote.    I  think  that  the  judgment  of  Charles  J.  was  right,  and 
that  the  reasons  which  he  gave  for  it  were  correct,  and  that 
this  appeal  must  therefore  be  dismissed. 

Kay  L.J.  In  this  case  the  action  is  brought  for  breach  of  a 
warranty  that  a  chain  was  reasonably  fit  for  the  purpose  for 
which  it  was  to  be  used ;  and  neither  the  warranty  nor  the  breach 
of  it  has  been  or  could  be  denied.  The  chain  in  question  was 
supplied  by  the  defendant  to  be  used  by  the  plaintiffs  as  steve- 
dores in  discharging  a  ship.  The  chain  was  defective,  because 
one  link  had  a  crack  in  it.  While  the  chain  was  being  used  it 
broke,  and  thereby  a  workman  of  the  plaintiffs  who  was  using 
it  was  injured.  The  plaintiffs  seem  to  have  relied  on  the  war- 
ranty, and  not  to  have  examined  the  chain  before  using  it.  The 
result  was  that  the  workman  had  a  remedy  against  two  parties. 
He  might,  according  to  the  principle  laid  down  in  Heaven  v. 
Fender  (3),  have  sued  the  present  defendant,  who  supplied  the 
chain,  or  the  plaintiffs,  his  employers,  because  they  had  been 
negligent  in  not  disco veriug  the  defect.  He  sued  the  plaintiffs, 
and  they,  feeling  that  they  could  not  defend  the  action,  paid  him 
the  sum  of  125Z.  It  is  admitted — and  this  is,  to  my  mind,  a 
most  important  admission — that  this  sum  was  a  proper  sum  to 
pay ;  and  it  was  not  disputed  by  the  defendant's  counsel  that,  if 
the  workman  had  sued  the  defendant  who  supplied  the  chain 

(1)  L.  E.  5  Ex.  67  ;  7  Ex.  96.  (2)  2  Court  Sess.  Cas.  3rd  Series,  1066. 

(3)  9  Q.  B.  D.  302 ;  11  Q.  B.  D.  503. 
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instead  of  the  plaintiffs,  he  could  have  recovered  the  same  amount 
from  him  direct.  The  plaintiffs,  having  paid  that  amount  to  the 
workman,  bring  their  action  against  the  defendant  for  breach  of 
warranty  that  the  chain  was  sufficient  for  the  purposes  for  which 
it  was  supplied,  and  they  claim  as  damages  the  amount  which 
they  have  so  had  to  pay.  The  defence  set  up  is  that  they  would 
not  have  been  liable  to  pay  that  sum  unless  they  had  been  negli- 
gent, and  that  their  liability  to  the  workman  did  not  therefore 
arise  solely  from  the  defect  in  the  chain,  but  from  that  and 
their  negligence.  If  it  could  have  been  made  out  that  the 
damages  paid  to  the  workman  were  more  than  he  could  have 
recovered  against  the  defendant  who  supplied  the  chain,  it 
might  be  that  they  would  not  have  been  the  proper  measure 
of  damages  in  this  action ;  but,  as  I  have  said,  it  has  been 
admitted  that  the  amount  which  was  actually  paid  him  could 
have  been  recovered  by  him  from  the  present  defendant  direct. 
Suppose  in  such  a  case  the  accident  had  happened  to  the  steve- 
dore himself,  clearly  he  could  have  recovered  these  damages  for 
breach  of  the  warranty.  The  only  question  is  one  of  the  amount 
of  damages ;  and  I  see  no  reason  for  saying  that  this  sum,  which 
could  have  been  recovered  by  the  workman  from  the  defendant, 
is  not  the  proper  amount  to  be  recovered  in  this  action.  I 
cannot  see  that  the  fact  that  the  plaintiffs  would  not  have  been 
liable  without  negligence  towards  the  workman  relieves  the 
defendant  from  the  consequences  of  his  breach  of  contract.  The 
plaintiffs  were  guilty  of  no  negligence  as  between  themselves 
and  the  defendant,  and  they  are  entitled,  I  think,  to  say  as 
between  themselves  and  the  defendant  that  he  gave  them  a 
warranty  on  which  they  had  a  right  to  rely.  I  think  the 
damages  claimed  by  the  plaintiffs  must  be  considered  as  being 
the  natural  result  of  the  breach  of  warranty,  and  one  which  must 
be  deemed  to  have  been  within  the  contemplation  of  both  parties 
as  likely  to  spring  from  that  breach. 

With  regard  to  the  cases  cited,  all  but  two  of  them  are  clearly 
distinguishable.  In  the  case  of  Wrightup  v.  Chamberlain  (1), 
the  question  was  whether  the  plaintiff,  who,  having  bought  a 
horse  from  the  defendant  with  a  warranty,  had  resold  it  with  a 

(1)  7  Scott,  598. 
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0.  A.  similar  warranty,  and  had  improperly  defended  an  action  against 
1895      him  on  that  warranty,  could  recover  from  the  defendant,  not  only 

Mowbray  the  damages  which  he  had  been  compelled  to  pay,  but  also  the 
Merby-    costs  incurred  in  defending  the  action  which  he  had  improperly 

WEATHER,  defended.  Suppose  in  the  present  case  the  plaintiffs  had  im- 
KayL.j.  properly  defended  the  action  against  them.  It  is  obvious  that 
they  could  not  have  recovered  the  costs  incurred  by  so  doing. 
Such  costs  would  not  be  damages  naturally  arising  from  the 
breach  of  warranty.  In  the  case  of  Kihhle  &  Son  v.  Lovett  (1), 
the  employers  had  paid  the  workman  damages  where  they  had 
not  been  guilty  of  any  negligence.  It  was  clear  that,  when  an 
action  for  breach  of  contract  was  brought  against  a  person  in  the 
position  of  the  present  defendant,  that  gratuitous  payment  could 
not  be  the  measure  of  damages.  The  only  other  cases  referred 
to  are  the  cases  of  Burrows  v.  March  Gas  and  Cohe  Co,  (2),  in 
which  Martin  B.  distinctly  expressed  an  opinion  from  which 
it  follows  that  in  a  case  such  as  this  the  damages  paid  to  the 
workman  would  be  the  proper  measure  of  damages,  and  Ovington 
V.  MeVicar  (3),  where  the  Scottish  judges  intimated  a  different 
opinion.  I  prefer  the  view  expressed  by  Martin  B.  to  that  taken 
by  the  Scottish  judges.  I  entirely  concur  in  the  reasoning  of 
Charles  J.  in  the  Court  below.  For  these  reasons  I  think  the 
appeal  should  be  dismissed. 

KiGBY  L.J.  I  am  of  the  same  opinion.  The  action  was  for 
breach  of  warranty.  It  is  admitted  that  in  the  circumstances 
under  which  this  chain  was  supplied  there  was  a  warranty  at 
any  rate  to  the  extent  that  the  defendant  would  use  reasonable 
care  that  it  should  be  fit  and  proper  for  the  purpose  for  which  it 
was  to  be  used.  It  is  clear  that  he  used  no  care  at  all.  It  seems 
to  me  that  the  effect  of  the  warranty  is  that  the  defendant  agrees 
with  the  plaintiffs  that  they  may  rely  on  him  for  the  sufficiency 
of  the  chain  as  a  matter  of  contract,  and  as  between  him  and 
them  there  was  no  duty  whatever  on  their  part  to  examine  the 
chain  to  see  whether  it  was  sufficient.  It  is  true  that  under 
the  Employers'  Liability  Act,  and  probably  at  common  law, 

(1)  16  Q.  B.  D.  605.  (3)  2  Court  Sess.  Cas.  3rd  Series, 

(2)  L.  E.  5  Ex.  67 ;  7  Ex.  96.  1066. 
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the  liability  of  the  employers  in  respect  of  the  injury  to  the  work- 
man depended  upon  the  condition  that  the  employers  had  been 
negligent  in  not  examining  the  chain.  But  the  use  of  the  word 
"  negligence  "  implies  a  duty  to  use  due  diligence,  and  such  a 
duty  may  be  owed  to  one  person  and  not  to  another.  The 
defendant  sets  up  in  answer  to  the  plaintiffs'  claim  that  there 
was  an  absence  of  due  diligence  on  the  part  of  the  plaintiffs. 
But  there  was  no  want  of  due  diligence  as  between  the  plaintiffs 
and  the  defendant,  because,  as  I  have  said,  the  warranty  means 
that,  as  between  him  and  the  plaintiffs,  they  may  rely  on  the 
warranty.  The  only  question  here  appears  to  be  whether  the 
damages  claimed  may  reasonably  be  supposed  to  have  been 
within  the  contemplation  of  the  parties  when  the  contract  was 
made.  That  they  may  seems  to  me  to  follow  from  the  admission 
that  these  very  damages  might  have  been  recovered  by  the 
workman  from  the  shipowner  direct.  I  am  not  at  present  satis- 
fied that  in  the  case  of  Ovington  v.  McViear  (1)  the  Scottish 
judges  intended  to  lay  down  any  such  rule  as  that  contended 
for  by  the  defendant's  counsel  as  applicable  to  a  case  like  the 
present ;  but,  if  they  did,  I  do  not  think  it  a  rule  of  English  law. 

Appeal  dismissed. 
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[IN  THE  COURT  OF  APPEAL.] 


1895 
Nov.  7. 


CAFFIN  V.  ALDEIDGE. 


Ship — Charterparty — Cargo — Hiring  of  Entire  Capacity  of  Ship — Deviation. 

By  a  charterparty  which,  was  on  a  printed  form  filled  in  with  writing, 
and  which  commenced  with  a  statement  that  the  ship  was  of  a  dead 
weight  capacity  of  125  tons,  it  was  agreed  between  the  plaintiff  and  the 
defendant,  the  shipowner,  that  the  ship  should  load  at  Rotherhithe  from 
the  plaintiff  "  a  cargo  or  estimated  quantity  of  470  quarters  of  wheat " 
and  proceed  with  it  to  Gosport,  and  there  deliver  it,  on  being  paid  freight 
at  Is.  per  quarter  of  496  lbs.  delivered.  The  words  "full  and  complete" 
which  preceded  the  word  "  cargo  "  in  the  printed  form  had  been  struck  out. 
The  charterparty  contained  the  usual  exception  of  sea  perils.  It  was  also 
thereby  provided  that  the  ship  should  have  "  liberty  to  call  at  any  ports 
in  any  order."  Four  hundred  and  seventy  quarters  of  wheat  represent 
102  tons.  The  ship,  having  loaded  the  wheat,  proceeded  to  Mill  wall,  where 
she  took  on  board  from  another  shipper  some  wire  torpedo  netting  for 
carriage  to  Portsmouth  Dockyard.  The  ship  proceeded  to  Portsmouth 
Dockyard,  where  she  discharged  the  netting,  and  was  crossing  the  harbour 
to  Gosport  when  by  an  accident  arising  from  sea  perils  she  sprang  a  leak, 
whereby  the  wheat  was  damaged.  The  plaintiff  claimed  to  recover  damages 
for  the  injury  to  the  wheat  on  the  ground  that  the  ship  had  deviated  in  not 
proceeding  direct  to  Gosport : — 

Held  (affirming  the  judgment  of  Lord  Russell  of  Killowen  C.J.),  that 
the  liberty  "  to  call  at  any  ports  "  included  liberty  to  call  for  the  purpose 
of  loading  or  discharging  other  cargo  there,  for  that  the  charterparty, 
notwithstanding  the  use  of  the  term  "  cargo,"  did  not  amount  to  a  hiring 
of  the  full  carrying  capacity  of  the  ship,  and  that  there  had  consequently 
been  no  deviation,  and  the  plaintiff  could  not  recover. 

Appeal  from  the  judgment  of  Lord  Kussell  of  Killowen  C.J. 
without  a  jury.  (1)  The  facts  were  as  follows.  By  a  charterparty 
dated  June  23,  1894,  which  was  headed  with  the  words  "  Dead 
weight  capacity,  125  tons,"  it  was  agreed  between  the  defendant, 
the  owner  of  the  ship  Alice  Little,  and  the  plaintiff  John  Caffin, 
merchant,  that  the  ship  should  proceed  to  Eotherhithe,  "and 
there  load  from  the  factors  of  the  said  affreighter  a  cargo 
or  estimated  quantity  of  470  qrs.  wheat  in  sacks  ^  other 
lawful  merchandise,"  and,  being  so  loaded,  should  "therewith 
proceed  to  Gosport  (Koyal  Clarence  Yard),"  and  there  deliver 


(1)  Ante,  p.  366. 
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the  same  on  being  paid  freight  at  Is.  per  quarter  of  496  lbs.  C.  A. 
delivered.  1895 

The  charter  contained  the  usual  exception  of  sea  perils  and  a  caffin 
clause  giving  the  ship  "  liberty  to  call  at  any  ports  in  any 
order."  It  was  also  provided  that,  if  the  vessel  should  put  into 
port  on  the  passage,  the  shipper  should  be  informed  thereof. 
The  charter  was  on  a  printed  form,  according  to  which  the  ship 
was  to  load  "  a  full  and  complete  cargo  "  ;  but  the  words  "  full  and 
complete  "  were  struck  out,  and  the  words  "  or  estimated  quantity 
of,  &c.,"  added  in  writing.  Four  hundred  and  seventy  quarters 
of  wheat  represent  about  102  tons.  The  ship,  having  loaded 
the  wheat  at  Eotherhithe  under  the  charter,  instead  of  proceeding 
straight  to  Gosport,  went  to  Millwall,  where  she  took  on  board 
from  another  shipper  ten  tons  of  wire  torpedo  netting  for  carriage 
to  Portsmouth  Dockyard.  Eotherhithe  and  Millwall  are  both  in 
the  port  of  London,  and  Gosport  and  Portsmouth  Dockyard  are 
both  in  the  port  of  Portsmouth.  With  this  cargo  on  board  the 
ship  proceeded  to  Portsmouth  Dockyard,  where  she  discharged 
the  netting.  She  then  proceeded  across  the  harbour  to  Gosport, 
and  while  on  the  way,  by  an  accident  arising  from  sea  perils,  she 
sprang  a  leak,  whereby  the  wheat  was  damaged.  The  plaintiff 
brought  the  action  to  recover  damages  for  the  injury  to  the 
wheat  on  the  ground  that  the  ship,  in  not  proceeding  direct 
from  Eotherhithe  to  Gosport,  had  deviated  from  the  chartered 
voyage,  and  that  the  damage  had  occurred  in  the  course  of  that 
deviation.  The  Lord  Chief  Justice  gave  judgment  for  the 
defendant. 


ScTutton,  for  the  plaintiff.  The  true  construction  of  this 
charterparty  is  that  the  plaintiff  was  hiring  the  full  carrying 
capacity  of  the  ship,  and  the  defendant  was  not  to  carry  any 
other  cargo.  That  is  the  natural  import  of  the  word  "  cargo," 
and  any  construction  of  the  charterparty  which  gives  the  ship- 
owner liberty  to  carry  other  cargo  does  not  give  a  sufficient 
meaning  to  that  word.  The  liberty  to  call  at  any  ports,  there- 
fore, did  not  include  liberty  to  call  for  the  purpose  of  loading  or 
discharging  cargo;  and  consequently  in  calling  at  Portsmouth 
dockyard  to  discharge  the  torpedo  netting  the  ship  deviated 
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O.A.      from  her  chartered  voyage,  and  the  damage,  having  occurred  in 
1^95      the  course  of  that  deviation,  is  not  covered  by  the  exception  of 
Oaffin     sea  perils.     The  words  "  full  and  complete "  were  probably 
Aldridge.   struck  out  in  order  to  avoid  any  possible  claim  for  dead  freight 
by  the  shipowner.    [He  cited  Borrowman  v.  Brayton  (1)  and 
Glynn  v.  Margetson,  (2)] 

F.  W.  BaikeSflQ.C,  and  Butler  -4spwaZZ,  for  the  defendant,  were 
not  called  upon. 

LoED  EsHER  M.K.  I  think  the  construction  put  on  this 
charter  party  by  the  Lord  Chief  Justice  was  obviously  right.  It 
does  not  afford  much  assistance  in  the  construction  of  one 
written  contract  to  shew  how  some  other  written  contract  in 
different  words  was  construed.  The  word  "  cargo  "  is,  I  think, 
capable  of  either  of  the  meanings  contended  for  according  to 
circumstances.  To  see  what  it  means  here,  I  think  we  must 
look  to  the  charterparty  in  this  case,  and  to  that  alone.  The 
word  "cargo,"  as  the  Lord  Chief  Justice  pointed  out,  may  mean 
^  full  a  nd  complete  cargo,  or  it  may,  under  the  circumstances, 
mean  that  which  is  to  be  carried  for  the  particular  shipper— 
namely,  in  this  case,  470  quarters  of  wheat  in  sacks.  It  seems 
to  me  obvious  on  the  terms  of  this  charterparty  that  it  did  not 
here  mean  a  full  and  complete  cargo.  In  order  to  see  what  it 
meant,  one  must  look  at  the  rest  of  the  document.  We  find 
that  the  words  "  full  and  complete,"  which  were  originally  in 
the  printed  form,  had  been  struck  out.  The  plaintiff's  counsel 
contends  that,  these  words  having  been  deliberately  struck  out, 
by  necessary  implication  the  Court  must  put  them  in  again.  I 
cannot  agree  with  him.  I  think  the  judgment  of  the  Lord  Chief 
Justice  was  right,  and  that  for  the  reasons  which  he  gave. 

Lopes  L.J.  I  am  of  the  same  opinion.  It  is  clear  to  my 
mind  that  it  was  never  intended  that  what  was  to  be  shipped 
under  this  charterparty  should  be  shipped  as  a  full  and  complete 
cargo.  The  words  "  full  and  complete  "  were  erased ;  and  that 
could  only,  I  think,  have  be  en  done  for  the  purpose  of  shewing 
that  such  was  not  the  intention.  It  was  clear  on  the  face  of  the 
(1)  2  Ex.  D.  15.  (2)  [1893]  A.  C.  351. 
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charterparty  that  the  full  capacity  of  the  ship  was  not  exhausted      0.  A. 
by  what  was  to  be  put  on  board  under  it.    There  are  other  1895 
words  in  the  charterparty  which  make  the  meaning  still  plainer.  Oaffin 
Liberty  is  given  to  the  ship  to  call  at  any  ports  in  any  order.    I  aldridge. 
think  those  words  were  clearly  inserted  because,  the  full  capacity  l^^^j, 
of  the  ship  not  being  exhausted,  it  was  contemplated  that  the 
ship  should  have  liberty  to  take  in  and  discharge  cargo  at  other 
places.    The  torpedo  netting  in  question  was  taken  in  and  dis- 
charged in  the  course  of  the  vessel's  voyage  from  Eotherhithe 
to  Gosport ;  and  upon  the  construction  which  I  put  upon  the 
charterparty  this  did  not  constitute  a  deviation.    For  these 
reasons  I  think  the  judgment  of  the  Lord  Chief  Justice  was 
right. 

Kay  L.J.  The  only  question  raised  by  this  case  is  as  to  the 
meaning  of  this  particular  charterparty.  It  is  headed  with  the 
words  "  Dead  weight  capacity,  125  tons."  It  was  a  charterparty 
for  the  carriage  of  470  quarters  of  wheat  in  sacks  from  Eother- 
hithe to  Gosport.  Putting  aside  the  fact  that  the  words  "  full 
and  complete  "  were  struck  out,  it  may  be  observed  that  these 
words  are,  as  is  well  known,  commonly  inserted  in  charterpartieF, 
and  they  are  not  in  this  one,  but  instead  we  have  the  words 
"  Cargo  or  estimated  quantity  of  470  qrs.  wheat " ;  and  it  is 
provided  that  the  freight  shall  be  payable  at  Is.  per  quarter  of 
496  lbs.  delivered.  The  quantity  so  mentioned  does  not  represent 
125  tons,  which  is  mentioned  in  the  charterparty  as  the  full 
capacity  of  the  ship,  but  only  102  tons,  as  appears  on  the  face 
of  the  charterparty.  Therefore,  so  far,  it  is  at  least  doubtful  on 
the  face  of  the  document  whether  the  word  "  cargo  "  was  meant 
to  include  the  whole  capacity  of  the  ship.  But  it  seems  to  me 
that  the  words  which  follow  make  the  matter  clear.  The  ship  is 
to  have  liberty  to  call  at  any  ports  in  any  order.  What  could 
be  the  meaning  of  such  a  clause  if  she  was  only  to  carry  this 
ivheat  from  Eotherhithe  to  Gosport  ?  That  clause  appears  to 
me  to  have  been  put  in  because  the  parties  knew  that  what  was 
to  be  loaded  under  the  charterparty  would  not  fill  up  the  ship, 
and  therefore  she  was  to  be  at  liberty  to  carry  other  cargo,  and 
for  that  purpose  to  call  at  intermediate  ports.    The  place  where 
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0.  A.      she  called  was  clearly  such  an  intermediate  port.    Under  thosa 
1895       circumstances,  I  think  the  Lord  Chief  Justice  was  right  in 
Caffin     saying  that  there  was  no  deviation;  and  this  appeal  must  be 
dismissed. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  J,  A.  &  H.  E.  Farnjield. 
Solicitors  for  defendant :  Farlow  &  JaeJcson, 

E.  L. 


Aldeidge. 


C.A.  [IN  THE  COURT  OF  APPEAL.] 

^ft^  COTTON  V.  YOGAN  &  CO. 

Jet.  29. 

London,  City  of — Grain  Duty — "  Grain  brought  into  the  port  of  London  for 
sale  " — Manufacture  of  Grain  into  other  articles — Metage  on  Grain  {Port 
of  London)  Act,  1872  (35  &  36  Vict.  c.  c),  s.  4. 

The  Metage  on  Grrain  (Port  of  London)  Act,  1872,  s.  4,  which  entitles 
the  corporation  of  London  to  a  duty  "  in  respect  of  all  grain  brought  into 
the  port  of  London  for  sale,"  applies  only  to  grain  brought  in  for  sale  as 
such,  and  not  to  grain  brought  in  to  be  manufactured  into  other  articles 
of  commerce. 

Grain  brought  into  the  port  of  London  was  taken  to  the  mills  of  the 
consignees.  Part  of  it  was  there  ground  into  meal  between  rollers,  and 
then  sold  by  the  consignees  in  that  condition.  The  remainder  was  crushed 
and  cracked  between  rollers,  and  then  sifted  so  as  to  separate  the  crushed 
and  cracked  grain  from  the  meal  resulting  from  such  crushing  and  crack- 
ing, which  was  sold  separately.  The  crushed  and  cracked  grain  was  then 
mixed  in  certain  proportions  with  other  sorts  of  grain  which  had  been 
similarly  treated,  and  when  so  mixed  was  sold  for  horse  food  ; — 

Held,  that  the  corporation  were  not  entitled  to  duty  under  the  Act  in 
respect  of  the  grain. 

Appeal  from  a  judgment  of  the  Mayor's  Court  for  error  on 
the  record. 

The  plaintiff,  as  the  chamberlain  of  the  City  of  London,  on 
behalf  of  the  corporation,  sued  the  defendants  in  the  Mayor's 
Court  as  the  owners  and  consignees  of  certain  quantities  of  " grain" 
within  the  meaning  of  the  Metage  on  Grain  (Port  of  London) 
Act,  1872,  brought  into  the  port  of  London  for  sale  within  the 
meaning  of  that  Act,  for  duties  alleged  to  be  due  from  them  to 
the  corporation  under  the  Act  at  the  rate  of  three-sixteenths  of  a 
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penny  per  hundredweight  on  such  grain.  The  jury  found  a  o.  A. 
special  verdict  which,  so  far  as  material  to  this  report,  was  to  the  iggs 
following  effect.    The  defendants,  who  were  dealers  in  grain  and  ootton 

millers  carrying  on  business  in  London,  were  the  owners  and  „    ^-  ^ 

°  VOGAN  &  Co. 

consignees  within  the  meaning  of  the  Metage  on  Grain  (Port  of 
London)  Act,  1872,  of  certain  quantities  of  maize  and  certain 
quantities  of  oats,  brought  by  steamers  into  the  port  of  London 
within  the  meaning  of  the  Act.  When  discharged  from  the 
steamers  the  maize  and  oats  were  taken  to  the  defendants' 
mills.  A  portion  of  the  maize  was  there  ground  into  meal 
between  rollers,  and  then  sold  by  the  defendants  in  that  con- 
dition. The  remainder  was  crushed  and  cracked  between  rollers, 
and  then  sifted  so  as  to  separate  the  crushed  and  cracked  maize 
from  the  meal  which  resulted  from  such  crushing  and  cracking. 
The  meal  was  then  sold  separately  from  the  crushed  and  cracked 
maize.  The  crushed  and  cracked  maize  was  then  mixed  in 
certain  proportions  with  beans,  peas,  and  oats,  which  had  been 
similarly  treated,  and,  when  so  mixed,  was  sold  for  horse  food. 
The  oats  were  first  washed,  then  laid  out  to  dry,  then  sifted  so  as 
to  get  rid  of  the  dirt  which  accompanied  them,  then  crushed 
between  rollers,  then  sifted  so  as  to  separate  the  crushed  oats 
from  the  meal  and  chaff  which  resulted  from  such  crushing,  and 
then  mixed  in  certain  proportions  with  beans,  peas,  and  maize 
which  had  been  similarly  treated,  and  when  so  mixed  were  then 
sold  as  horse  food.  It  was  found  by  the  verdict  that  the  maize 
and  oats  were  respectively  brought  into  the  port  of  London  by 
the  defendants  for  the  purpose  of  being  dealt  with  as  aforesaid, 
and  then  sold  as  aforesaid.  The  question  raised  by  the  special 
Terdict  was  whether  or  not  the  above-mentioned  maize  and  oats 
were  "  brought  into  the  port  of  London  for  sale "  within  the 
meaning  of  the  Metage  on  Grain  (Port  of  London)  Act,  1872, 
and  the  defendants  were  consequently  liable  under  the  Act  to 
pay  the  duty  of  three-sixteenths  of  a  penny  per  cwt.  upon  them 
Tespectively,  or  any  part  thereof.  Judgment  was  given  in  the 
Mayor's  Court  upon  the  special  verdict  for  the  defendants.  (1) 

(1)  By  the  Metage  on  Grain  (Port  thirty-first  day  of  October  One  thou- 
of  London)  Act,  1872  (35  &  36  Vict.  sand  eight  hundred  and  seventy-two 
c.  c),  s.  4,  "From  and  after  the     and  for  thirty  years  thereafter,  the 
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O.  A.  Sir  E,  Clarice,  Q.C.,  and  Banckwerts,  for  the  plaintiff.  The  maize 
1895  and  oats  were  grain  "  brought  into  the  port  of  London  for  sale  " 
:!oTTON  within  the  meaning  of  the  Act.  The  effect  of  the  Act  is  not 
^  ^  confined  to  grain  which  is  brought  in  for  sale  as  such.  Assuming 
that  the  Act  does  not  apply  where  the  grain,  before  sale,  is  con- 
verted into  a  different  substance  chemically  or  used  in  the 
manufacture  of  some  article  which  cannot  be  said  to  be  the  same- 
substance  as  the  original  grain — as,  for  instance,  where  it  is  made 
into  bread — that  would  not  affect  the  result  in  this  case,  for  here 
no  change  was  effected  in  the  substance  of  the  grain.  All  that 
happened  here  was  that  the  substance  of  the  grain  was  divided, 
and  the  different  parts  unchanged  in  substance  were  sold  sepa- 
rately. The  grain  was  none  the  less  brought  in  for  sale  because 
it  was  not  intended  that  it  should  be  sold  whole,  but  that  its* 
component  parts  should  be  sold  separately.  The  substance  is 
not  changed,  but  only  sold  in  a  different  condition.  The  meal 
is  part  of  the  grain  that  has  been  ground.  The  crushed  and 
cracked  maize  and  oats  are  also  part  of  the  grain.  That  they 
have  been  mechanically  mixed  with  other  grain  and  sold  as  part 
of  such  mixture  does  not  prevent  there  having  been  a  sale  of 
them  within  the  meaning  of  the  Act.  The  contention  for  the 
defendants  involves  the  addition  of  words  to  the  Act  to  the  effect 
that  the  sale  must  be  of  the  grain  "  as  such,"  or  "  in  the  same 
condition  as  that  in  which  it  arrived."  The  words  "  brought  in 
for  sale  "  are,  no  doubt,  words  of  limitation ;  but  the  antithesis' 
to  grain  brought  in  for  sale,  in  respect  of  which  it  was  intended 
to  confer  exemption,  is  "  grain  brought  in  for  consumption,"  as- 
where  an  omnibus  company  import  maize  as  food  for  their  horses. 


corporation  may  demand  and  receive 
in  respect  of  all  grain  brought  into 
the  port  of  London  for  sale  a  duty  at 
the  rate  of  three-sixteenths  of  a  penny 
per  hundredweight,  to  he  called  the 
City  of  London  Grain  Duty,  and  such 
duty  shall,  subject  to  the  provisions 
of  this  Act,  be  held  by  the  corporation 
for  the  preservation  of  open  spaces 
in  the  neighbourhood  of  London, 
not  within  the  metropolis  as  defined 


by  the  Metropolis  Management  Act, 
1855." 

By  s.  2  of  the  Act, "  *  Grain '  mean& 
corn,  pulse,  and  seeds,  except  the  fol- 
lowing seeds  when  brought  into  the 
port  of  London  in  sacks  or  bags; 
(that  is  to  say,)  linseed,  rapeseed, 
millet  seed,  canary  seed,  cotton  seed, 
poppy  seed,  teel  seed,  niger  seed^ 
gingetty  seed,  and  sesame  seed." 


VOQAN  &  Co. 


2  Q.  B.^  QUEEN'S  BENCH  DIVISION.  655 

[They  cited  Attorney-General  v.  Green  (1) ;  Scott  v.  Taylor  (2)  ;  c.  A. 
JPharmaceutical  Society  v.  Armson,  (3)]  1895 

Joseph  Walton,  Q.C.,  and  Albert  Gray,  for  the  defendants.  The  cotton 
words  "  grain  brought  into  the  port  of  London  for  sale  "  must 
mean  grain  brought  in  for  sale  as  grain.  This  construction 
involves  no  addition  to  the  words  of  the  Act.  It  is  their  natural 
meaning.  There  are  three  alternatives.  The  grain  may  be 
brought  in  for  sale,  or  for  consumption,  or  for  manufacture.  It 
is  only  to  pay  duty  when  brought  in  for  sale.  In  this  case  the 
grain  was  brought  in  for  manufacture.  If  the  grain  is  sold  in  it& 
original  name  and  character,  the  case  is  within  the  Act ;  but 
if  it  is  manufactured  into  an  article  of  a  different  name  and 
character,  and  that  article  is  sold,  the  case  is  not  within  the  Act. 
A  contract  for  sale  of  oats  or  maize  would  not  be  satisfied  by  the 
delivery  of  oatmeal  or  crushed  maize. 

The  cases  relied  on  for  the  plaintiff  turned  on  other  statutes 
passed  alio  intuitu. 

Sir  E.  Clarice,  in  reply. 


LoKD  EsHER  M.K.  This  is  an  Act  dealing  with  matters  of 
business,  and  its  phraseology  must  be  construed  according  to 
the  ordinary  business  meaning  of  the  words.  The  ordinary 
business  meaning  of  the  words  "  grain  brought  into  the  port  of 
London  for  sale  "  appears  to  me  to  be  "  grain  brought  into  the 
port  of  London  for  sale  as  grain."  That  is  the  necessary  impli- 
cation from  the  words  used.  If  that  be  so,  I  think  it  is  obvious 
that  the  grain  in  question  was  not  brought  into  the  port  of 
London  with  intent  that  it  should  be  sold  as  grain,  but  that  it 
should  be  changed  into  that  which  is  known  in  business  a& 
something  else,  and  therefore  that  the  case  is  not  within  the 
Act.    For  these  reasons  the  appeal  must  be  dismissed. 

Kay  L.J.  I  am  of  the  same  opinion.  The  question  is  as  to 
the  meaning  of  the  words  "grain  brought  into  the  port  of 
London  for  sale."  I  think  the  illustration  suggested  by  the 
defendants*  counsel  was  perfectly  good.    Suppose  one  merchant 

(1)  4  Price,  224.  (2)  48  J.  P.  424. 

(3)  [1894]  2  Q.  B.  720. 
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C.  A.  sold  to  another  so  many  liundredweight  of  maize  or  oats :  would 
1895  the  delivery  of  the  articles  described  in  the  special  verdict  be 
Cotton  a  good  delivery  under  such  a  contract  ?  Clearly  not.  I  think 
VooAN  &  Co.  words  of  the  Act  must  refer  to  the  sale  of  "  grain,"  and,  if 
the  grain  is  brought  into  the  port  of  London,  not  for  sale  as 
grain,  but  to  be  manufactured  into  something  which,  if  delivered 
under  a  contract  for  the  sale  of  grain,  would  not  satisfy  that 
contract,  the  case  is  not  within  the  Act.  I  do  not  think  that 
the  sale  of  any  of  the  articles  described  would  be  the  sale  of 
the  grain  originally  brought  into  the  port  of  London.  It  seems 
to  me  that  this  grain  was  not  brought  in  for  sale  as  grain,  but 
for  the  purpose  of  being  manufactured  into  articles  of  commerce 
different  from  the  grain,  although  they  might  among  other 
things  be  composed  of  part  of  the  grain.  I  do  not  agree  with 
the  contention  that  the  only  antithesis  to  "  grain  brought  into 
the  port  of  London  for  sale  "  is  grain  brought  in  for  consump- 
tion. There  are  three  cases.  Grain  may  be  brought  in  for  sale ; 
it  may  be  brought  in  for  consumption ;  or  it  may  be  brought  in 
for  manufacture  into  a  different  commercial  article  to  be  sold 
as  such. 

KiGBY  L.J.  I  am  of  the  same  opinion.  It  seems  to  me  that 
the  words  "  grain  brought  into  the  port  of  London  for  sale  " 
mean  primarily,  and  unless  they  are  qualified  in  some  way  by 
the  context  or  otherwise,  grain  brought  in  for  the  purpose  of 
being  sold  as  and  for  what  it  is — namely,  grain.  It  does  not 
seem  to  me  that  the  grain  in  question  was  brought  in  for  that 
purpose.  I  do  not  think  that  by  so  construing  the  words  we  are 
adding  any  words  to  the  Act.  That  there  are  cases  in  which 
grain  is  not  brought  in  for  sale  is  necessarily  implied  by  the 
words  of  the  Act.  I  think  the  test  is  whether  there  is  a  sub- 
stantial change  in  the  nature  of  the  article  before  it  is  sold. 
We  are  not  concerned  here  with  the  mere  case  of  crushing  and 
selling  the  crushed  maize  or  oats.  Even  in  that  case  I  should 
be  disposed  to  think  that,  as  the  maize  or  oats  so  crushed  could 
not  be  sold  under  the  description  of  "maize"  or  "oats,"  but 
would  have  had  something  done  to  them  which  changed  their 
commercial  character,  the  case  would  not  be  within  the  Act. 
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But  in  the  present  case  I  think  it  is  plain  that  the  intention  O.A. 

was  not  to  sell  the  grain,  but  to  dispose  of  it  in  a  profitable  1895 

manner  which  was  not  by  way  of  sale.    For  these  reasons  I  cotton 

think  the  appeal  must  be  dismissed.  Vogan  &  Co 

A]p^eal  dismissed. 

Solicitor  for  plaintiff:  H.  E,  Crawford  {City  Solicitor), 
Solicitors  for  defendants :  Wansey,  Bowen  &  Co, 

E.  L. 


MOOEE,  Appellant  v,  PEAKCE'S  DINING  AND  1^95 
KEFKESHMENT  KOOMS,  LIMITED,  Eespondents. 

Mmyarine — "  Exposed  for   Sale " — Margarine   Act,  1887  (50  &  51  Vict. 

c.  29),  s.  6. 

The  respondents  were  summoned  for  exposing  margarine  for  sale  by- 
retail,  without  a  label  marked  "  Margarine  "  attached  to  each  parcel,  con- 
trary to  s.  6  of  the  Margarine  Act,  1887.  The  respondents  kept  a  refresh- 
ment-room, in  which  were  posted  notices  that  "  Nothing  but  a  mixture  of 
the  best  Danish  butter  and  margarine  is  sold  at  this  establishment." 
Slices  of  bread,  spread  with  a  mixture  of  Danish  butter  and  margarine, 
were  sold  for  consumption  on  the  premises,  and  also  haddocks,  on  which 
was  put  margarine  cut  from  a  lump  kept  on  a  shelf.  There  were  no  labels 
either  on  the  slices  or  on  the  lump  of  margarine : — 

Held,  that  the  margarine  had  not  been  exposed  for  sale  by  retail,  within 
the  meaning  of  s.  6,  and  therefore  no  offence  had  been  committed. 

Case  stated  by  a  metropolitan  police  magistrate. 

The  Pearce's  Dining  and  Kefreshment  Eooms,  Limited,  were 
summoned  by  the  complainant,  for  that  the  said  company,  being 
dealers  by  retail  in  margarine,  did  expose  for  sale  margarine 
without  a  label,  as  required  by  s.  6  of  the  Margarine  Act, 
1887.  (1) 

(1)  50  &  51  Yict.  c.  29  : —  closed,  and  containing  margarine,  shall 

Sect.  4  imposes  penalties  for  offences  be  branded  or  durably  marked  '  Mar- 
against  the  Act.  garine '  on  the  top,  bottom,  and  sides, 

By  s.  6,  "  Every  person  dealing  in  in  printed  capital  letters,  not  less  than 
margarine  in  the  manner  described  in  three  quarters  of  an  inch  square ;  and 
the  preceding  section  "  (s.  4)  "  shall  if  such  margarine  be  exposed  for  sale 
conform  to  the  following  regulations  :  by  retail,  there  shall  be  attached  to 
Every   package,   whether    open    or     each  parcel  thereof  so  exposed,  and  in 
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18S5         The  defendants  carried  on  the  business  of  venders  of  coffee, 
jHoojjE  other  refreshments,  at  the  Wilberforce,  Great  Eastern 

^  ^'  ,     Street,  and  other  houses. 

Peaece's  ' 

Dining  AND      Amongst  the  articles  sold  by  the  defendant  company  were- 
Rooms.     "  slices,"  which  were  a  slice  of  bread  on  which  was  spread  a 
mixture  of  Danish  butter  and  margarine. 

The  complainant,  an  officer  of  the  Butter  Association,  visited 
the  shop  of  the  defendant  company  in  Great  Eastern  Street  on 
January  22,  1895,  in  company  with  David  Toler,  another  officer 
of  the  same  association. 

The  following  was  the  material  evidence : — 
John  Moore,  the  complainant,  stated  that  on  January  22, 1895, 
he  went  into  the  Wilberforce  restaurant,  and  asked  Mary  Shearer, 
who  was  behind  the  counter,  for  two  pots  of  coffee  and  bread- 
and-butter,  and  was  supplied.  He  subsequently  asked  for  four 
dry  slices  of  bread  and  three  pennyworth  of  butter.  Mary 
Shearer  went  to  the  counter,  and  cut  off  a  piece  off  a  lump  on 
the  shelf.  He  could  see  the  lump  from  where  he  stood.  There 
was  no  label  of  margarine  on  it.  The  manager,  William  Murray y. 
said,  "  What  margarine  we  have  cannot  be  supplied  to  take  out. 
We  will  put  any  amount  you  like  on  bread  ;  we  don't  supply  any 
to  be  taken  out  from  any  of  our  branches."  Moore  said  he  wanted 
it  for  analysis,  and  offered  threepence  for  three  pennyworth  from 
the  lump  which  was  exposed  on  the  shelf.  The  manager  repeated 
that  he  would  not  sell  it  to  take  out,  and  pointed  out  to  Moore  a 
notice,  hanging  conspicuously  over  the  plates  on  which  the  slices 
were,  containing  the  following  announcement :  "  Pearce's  Dining 
and  Kefreshment  Rooms,  Limited.  Notice.  Slices  ^d,  each. 
Nothing  but  a  mixture  of  the  best  Danish  butter  and  margarine^ 
is  sold  at  this  establishment,"  and  said  that  they  sold  margarine 
and  butter  mixed  at  all  their  branches.    Except  these  notices  he 


such  manner  as  to  be  clearly  visible 
to  the  purchaser,  a  label  marked  in 
printed  capital  letters,  not  less  than 
one  and  a  half  inches  square,  '  Mar- 
garine ' ;  and  every  person  selling 
margarine  by  retail,  save  in  a  package 
duly  branded  or  durably  marked  as 


aforesaid,  shall  in  every  case  deliver 
the  same  to  the  purchaser  in  or  with' 
a  paper  wrapper,  on  which  shall  be 
printed  in  capital  letters,  not  less 
than  a  quarter  of  an  inch  square,;, 
*  Margarine.' " 
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saw  no  labels  of  margarine.    He  saw  no'  notice  on  the  lump  1895 

on  the  shelf  to  say  that  it  was  margarine.   The  manager  declined  moore 

to  serve  him.    The  lump  of  butter  asked  for  never  was  delivered  p^^ce's 

to  him.    He  saw  the  notices  throughout  the  shop.    He  did  not  Dining  and 

.  .         ^  .  Refreshment 

see  any  notice  upon  the  plates  with  the  slices.    The  notices  as  Kooms. 

to  "  slices  "  were  conspicuous. 

David  Toler  said  he  went  with  Moore  to  the  Wilberforce,  and 

heard  him  ask  for  the  three  pennyworth.    He  saw  no  margarine 

label  attached  to  the  lump.     The  manager  called  Moore's 

attention  to  the  "  slices  labels."    He  saw  no  margarine  labels  at 

the  Great  Eastern  Street  shop. 

For  the  defence  the  following  witnesses  were  called  : — 

John  Pearce,  managing  director  of  the  defendant  company : 

Slices'  are  mostly  cut  behind  the  counter,  and  placed  in  a 

large  dish  on  the  counter,  from  which  customers  help  themselves. 

The  margarine  would  be  only  for  spreading,  and  was  not  sold  in 

the  lump.  The  *  slices  labels  '  were  hanging  over  the  slices.  The 

mixture  consists  of  Danish  butter  and  margarine.    It  is  only 

sold  to  be  spread.    We  could  not  have  a  label  on  the  lump. 

There  was  no  label  on  the  plate  of  slices  with  the  word '  margarine,' 

or  on  the  lump  at  the  back." 

William  Murray,  manager  at  the  Wilberforce ;  "  Moore  and 

Toler  came  in  on  January  22,  and  asked  for  coffee,  and  were 

served.    Moore  asked  for  three  pennyworth  of  butter,  and  he 

(Murray)  said  he  could  not  sell  it,  except  on  slices.    There  were 

four  *  slices  labels '  in  the  shop.    A  customer  as  a  rule  helps 

himself.    It  is  sold  spread.    Nothing  at  the  back  of  the  counter 

is  for  sale.    It  is  sold  on  slices,  and  some  is  given  away  with 

2d,  haddocks." 

Mary  Shearer,  assistant  at  Great  Eastern  Street :  On  January  22* 
saw  Moore  and  Toler.  They  asked  for  coffee  and  two  slices. 
Moore  then  asked  her  for  three  pennyworth  of  butter.  She  said 
"  It  is  a  mixture  of  Danish  butter  and  margarine."  Moore  said, 
"  Oh,  give  me  that."  She  heard  the  manager  tell  Moore  that 
they  did  not  sell  butter.  She  said  to  Moore  that  they  only  sold 
bread  and  margarine.  She  cut  a  piece  of  "  butter  "  off,  and  put 
it  on  a  small  plate,  and  put  it  at  the  end  of  the  bar  for  the 
haddocks.    The  lump  from  which  she  cut  off  the  piece  was  for 
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1895       sale  with  the  haddocks,  or  to  be  spread  on  bread.    The  haddocks 
MooBE     were  sold  no  cheaper  without  the  margarine. 
Pearce's  P^^^  of        complainant  it  was  contended  that  the 

Eefeeshment  ^^^P  ^f  Danish  butter  and  margarine  was  margarine  within  the 
KooMs.  meaning  of  the  Margarine  Act,  1887,  and  that  therefore  both 
the  lump  on  the  shelf,  the  slices  on  the  plate,  and  the  haddocks 
were  exposed  for  sale  by  retail,  and  therefore  ought  to  have 
attached  a  label,  as  provided  by  s.  6.  On  the  part  of  the 
defendants  it  was  contended  that  they  did  not  sell  margarine  by 
retail,  but  only  as  "slices,"  and  that  they  were  not  bound  to 
comply  with  the  provisions  of  the  Margarine  Act. 

The  magistrate  dismissed  the  summons,  being  of  opinion  that 
neither  the  lump  on  the  shelf,  the  "  slices  "  on  the  plate,  nor  the 
margarine  with  the  haddocks,  required  to  have  a  label  attached 
under  s.  6. 


Morton  Smith  {Dickens,  Q.C,  with  him),  for  the  appellant. 
The  decision  of  the  magistrate  was  wrong,  and  the  respondents 
ought  to  have  been  convicted.  The  margarine  was  "exposed 
for  sale  by  retail,"  within  the  meaning  of  s.  6  of  the  statute,  and 
therefore  a  label  ought  to  have  been  attached.  Even  if  the  con- 
tention that  every  slice  spread  with  margarine,  or  every  plate 
containing  the  slices,  ought  to  have  had  a  label,  cannot  be  sup- 
ported, still  the  lump  of  margarine  on  the  shelf  was  clearly 
•exposed  for  sale,  and  ought  to  have  had  a  label.  The  words  of 
the  statute  are  purposely  made  as  wide  as  possible,  in  order  to 
include  every  possible  case,  so  as  to  insure  protection  to  the  public 
against  deception.  There  can  only  be  two  kinds  of  sale,  whole- 
sale and  retail,  and  the  expression  "  sale  by  retail "  includes 
•every  sale  for  consumption  by  the  purchaser,  where  the  article 
supplied  is  not  intended  to  be  sold  again,  and  therefore  covers 
the  present  case.    [He  referred  to  Crane  v.  Lawrence,  (1)] 

John  Ogle,  for  the  respondents,  was  not  called  on. 

LoKD  EussELL  of  KiLLOWEN  C.J.  This  case  arises  under  the 
Margarine  Act,  1887  (50  &  51  Yict.  c.  29).  That  statute  is 
directed  to  secure  an  important  public  object,  for  it  is  intended 

(1)  25  Q.  B.  D.  152. 


2Q.  B. 


QUEEN'S  BENCH  DIVISION. 


661 


to  protect  the  public  against  any  deception  with  regard  to  the  1895 


C.J. 


articles  they  buy.    In  the  present  case,  the  persons  who  were  Moore 
charged  with  an  offence  against  the  statute  have  acted  entirely  pErECE's 
aboveboard,  and  there  has  been  no  attempt  at  deception ;  but  i^ining  and 

'  r  r        7  Refreshment 

the  question  remains  whether  an  offence  has  been  committed,  Rooms. 
within  the  meaning  of  the  Act  of  Parliament.    Sect.  4  provides    Lord  Eusseli 
the  penalties  for  offences  against  the  Act,  and  s.  6  contains  the 
provisions  creating  the  offences,  and  it  is  with  s.  6  that  we  have 
to  deal.    We  must  look  at  the  middle  clause  of  that  section,  for 
the  respondents  were  charged  with  having  exposed  margarine  for 
sale  without  a  label  attached  as  required  by  the  Act.  The 
section  provides,  first,  for  the  marking  of  packages  containing 
margarine ;  but  the  present  case  does  not  come  under  that  pro- 
vision.   Then  the  section  continues  in  these  words :     and  if 
such  magarine  be  exposed  for  sale  by  retail,  there  shall  be 
attached  to  each  parcel  thereof  so  exposed,  and  in  such  manner 
as  to  be  clearly  visible  to  the  purchaser,  a  label  marked  in 
printed  capital  letters,  not  less  than  one  and  a  half  inches  square^ 
*  Margarine.' "    The  question  for  our  determination  is,  whether 
that  provision  has  been  contravened.    I  am  of  opinion  that  it 
has  not.    If  we  look  at  the  facts  stated  in  the  case,  it  appears 
that  the  respondents  do  not  sell  margarine  to  their  customers  to 
take  away;  on  the  contrary,  the  establishment  is  conducted 
strictly  as  a  refreshment-house.    Notices  are  posted  in  the  shop 
in  these  words :  "  Slices  ^d,  each.    Nothing  but  a  mixture  of  the 
best  Danish  butter  and  margarine  is  sold  at  this  establishment.'^ 
Slices  of  bread  are  sold  to  customers  with  the  margarine  spread 
upon  them,  and  the  margarine  is  also  sold  with  haddocks  sup- 
plied to  customers  for  consumption  on  the  premises  ;  but  in  such 
cases,  whether  the  margarine  is  used  or  not,  the  price  charged  for 
the  haddocks  is  the  same.    If  a  piece  had  been  cut  off  from  the 
lump  of  margarine,  and  had  been  supplied  to  a  customer  to  take 
away  with  him,  I  should  have  thought  that  there  might  be  much 
to  be  said  in  support  of  the  contention  put  forward  on  behalf 
of  the  appellant;  but  in  the  present  case  the  appellant  was 
promptly  told  that  the  respondents  did  not  sell  the  margarine 
to  be  taken  away.  The  question  comes  to  this.  Was  the  case  one 
in  which  magarine  was  exposed  for  sale  by  retail,  within  the 
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1895  meaning  of  s.  6  of  the  Act  ?    In  order  to  arrive  at  a  conclusion 

MooKE  to  this  one  must  read  the  concluding  portion  of  the  section, 

Pbaroe's  ^^i^^  provides  that  "  every  person  selling  margarine  by  retail, 

Dining  and  save  in  a  package  duly  branded  or  durably  marked  as  aforesaid, 

EeFEESHMENT    ,  .  IT 

^EooMs.  shall  m  every  case  deliver  the  same  to  the  purchaser  m  or  with  a 
Lord  Russell  paper  wrapper,  on  which  shall  be  printed  in  capital  letters,  not 
less  than  a  quarter  of  an  inch  square,  *  Margarine.' "  That 
shews  what  the  character  of  the  sale  intended  to  be  dealt  with  by 
the  section  is ;  and  it  is  perfectly  obvious  that  the  machinery 
provided  by  the  section  is  inapplicable  to  the  course  of  business 
as  it  is  carried  on  at  this  establishment.  It  would  be  absurd  to 
apply  the  provision  as  to  using  a  wrapper  to  each  separate  piece 
of  margarine,  when  spread  on  the  bread,  or  used  with  a  haddock. 
This  difficulty  drove  the  appellant  to  contend  that  the  lump 
of  margarine  ought  to  have  had  a  wrapper  on  it.  In  order  to 
support  that  contention  it  must  be  made  out  that  the  lump  was 
exposed  for  sale  by  retail.  For  the  reasons  which  I  have  given, 
I  have  come  to  the  conclusion  that  there  was  not  any  exposure 
for  sale  by  retail,  or  any  sale  by  retail,  within  the  meaning  of 
s.  6,  and  that  our  judgment  ought  to  be  in  favour  of  the 
respondents. 

Cave  J.    I  am  of  the  same  opinion  on  the  same  grounds. 

Judgment  for  the  resjoondents. 


Solicitor  for  appellant :  C.  UrquJiart  Fisher, 
'Solicitor  for  respondents :  Thomas  Charles, 

P.  B.  H. 
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1895 

HODDER  V,  WILLIAMS.  Nov.  5. 

Sheriff — Execution — Fi.  fa. — Breaking  outer  Door — Building  not  Dwelling- 
house. 

The  sheriff  may,  for  the  purpose  of  executing  a  writ  of  fieri  facias,  break 
open  the  outer  door  of  a  workshop  or  other  building  of  the  judgment 
debtor,  not  being  his  dwelling-house  or  connected  therewith. 

Appeal  from  a  jud  gment  of  Yaughan  Williams  J. 

The  facts  were  as  follows.  The  action  was  for  trespass  and 
wrongful  seizure  of  goods.  The  plaintiff,  who  was  a  coach- 
builder,  for  the  purposes  of  his  business  occupied  buildings  as  a 
workshop  and  for  storage  of  goods,  no  one  living  there.  The 
defendant  was  the  sheriff  of  the  county  of  Dorset.  A  writ  of 
fieri  facias  having  been  issued  upon  a  judgment  against  the 
plaintiff,  the  sheriff's  officer  proceeded  to  the  above-mentioned 
premises  for  the  purpose  of  executing  the  writ,  and,  finding  the 
outer  door  locked,  requested  the  plaintiff,  who  was  outside,  to 
open  it.  The  plaintiff  refusing  to  do  so,  he  broke  it  open  and 
seized  goods  of  the  plaintiff  upon  the  premises — which  were  the 
acts  complained  of.  The  learned  judge  held  that  he  was  justified 
in  doing  so  under  the  writ,  and  gave  judgment  for  the  defendant. 

MacasMe,  for  the  plaintiff.  The  reasons  given  for  the  doctrine 
of  Semayne's  Case  (1)  apply  to  a  building  like  a  shop  or  ware- 
bouse,  in  which  the  owner  or  his  servants  would  be  likely  to 
be  when  it  is  forcibly  entered,  as  much  as  to  a  dwelling-house. 
There  is  no  reason  for  construing  the  maxim  given  in  the  first 
jresolution  of  the  judges  in  that  case  as  referring  to  a  dwelling- 
house  only.  In  the  case  of  a  shop  a  forcible  entry  is  as  likely 
to  lead  to  a  breach  of  the  peace  as  in  that  of  a  dwelling-house. 
The  case  of  Penton  v.  Browne  (2)  does  not  appear  to  have  really 
decided  that  the  sheriff  can  break  open  the  outer  door  of  any 
building  not  a  dwelling-house  for  the  purpose  of  executing  a 
(1)  5  Rep.  91a;  1  Sm.  L.  C.  9th  ed.  115.       (2)  1  Sid.  186;  1  Keb.  698. 
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C.  A.      fi.  fa.    From  the  report  of  that  case  in  Keble's  Keports  it 
1895      appears  that  the  outhouse  broken  open  did  not  belong  to  the 
judgment  debtor,  but  to  another  person.    The  law  as  laid  down 
Williams       Semayne's  Case  (1)  is  that,  where  the  judgment  debtor's  goods 
are  removed  to  the  house  of  another  to  prevent  a  lawful  exe- 
cution, the  sheriff  may,  after  denial  on  request,  break  the  door ; 
and  from  the  report  in  Keble  it  would  appear  that  the  ground  of 
the  decision  was  that  there  was  in  the  case  of  an  isolated  out- 
house in  a  field  no  place  where  such  a  request  could  be  made. 
A  barn  or  outhouse  of  an  agricultural  character  in  a  field  away 
from  any  dwelling  and  only  occasionally  visited  by  the  owner  i& 
wholly  different  for  this  purpose  from  a  shop  or  warehouse,  in 
the  case  of  which  the  owner  or  his  servants  will  probably  be  on 
the  premises  when  the  entry  is  effected ;  and  therefore  the  same 
kind  of  mischief  may  be  caused  by  forcibly  entering  as  in  the 
case  of  a  dwelling-house.    If  the  defendant's  contention  is- 
correct,  the  sheriff's  officer  could  break  open  the  door  of  a  bank 
in  the  city  of  London  after  closing  hours  in  order  to  execute  a 
writ  of  fi.  fa.    No  doubt  there  are  statements  in  the  text-books 
on  the  subject  based  on  Fenton  v.  Browne  (2)  ;  but  they  really  do 
not  go  further  than  saying  that  such  a  building  as  a  barn  or  an 
outhouse  may  be  broken  open  by  the  sheriff.    In  American 
Concentrated  Must  Corporation  v.  Hendry  (3),  Bowen  L.J.  dis- 
approved of  Fenton  v.  Browne,  (2)    [He  also  cited  Brown  v. 
Qlenn  (4)  ;  Byan  v.  ShilcocJc.  (5)] 

Channelly  Q.C.,  and  E.  TJ.  Bullen  (Muir  Mackenzie  with  them),, 
for  the  defendant.  The  case  of  Fenton  v.  Browne  (2)  decided 
this  point ;  or  at  any  rate  it  has  been  supposed  for  more  than  two 
hundred  years  to  have  decided  it.  All  the  text-books  on  the 
subject  appear  to  treat  the  doctrine  of  Semayne's  Case  (1)  a& 
confined  to  a  dwelling-house  or  building  connected  therewith: 
see  note  in  Smith's  Leading  Cases  to  Semayne's  Case  (6) ;  and  Lord 
Blackburn  in  the  case  of  Hdbson  v.  Thelluson  (7)  treated  this  as 

(1)  5  Kep.  91  a ;  1  Sm.  L.  C.  9tli  ed.  (5)  7  Ex.  72  ;  21  L.  J.  (Ex.)  55. 
115.  (6)  1  Sm.  L.  0.  9th  ed.  at  p.  123. 

(2)  1  Sid.  186 ;  1  Keb.  698.  (7)  L.  K.  2  Q.  B.  642 ;  36  L.  J. 

(3)  62  L.  J.  (Q.B.)  388.  (Q.B.)  302. 

(4)  16  Q.  B.  254. 
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well-settled  law.  When  in  a  matter  relating  to  every-day  practice      G.  A. 
a  proposition  has  been  treated  as  being  law  for  such  a  long  period  1895 
of  time,  it  becomes  the  law.    The  Court  will  not  overrule  a  de-  holder 
cision  which  has  stood  for  so  many  years  as  Pentou  v.  JBTowne  (1),  Williams. 
whether  they  think  it  was  rightly  decided  originally  or  not.  The 
reasons  given  by  Lord  Mansfield  for  the  doctrine  of  Semayne's 
Case  (2)  in  Lee  v.  Gansel  (3)  shew  that  he  thought  that  it  was 
confined  to  the  case  of  a  dwelling-house.    The  effect  of  what  was 
said  by  Bowen  L.J.  in  American  Concentrated  Must  Corporation  v. 
Hendry  (4)  was  not  that  he  did  not  think  the  decision  in  Penton  v. 
Browne  (1)  to  be  law,  but  only  that  it  was  a  departure  from  the 
older  law  on  the  subject.    In  Brown  v.  Glenn  (5)  Lord  Campbell 
appears  to  treat  that  decision  as  law.    [They  cited  Watson  on 
the  Office  of  Sheriff,  pp.  75,  77 ;  Impey's  Office  of  Sheriff,  p.  120 ; 
Bacon's  Abridgment,  title  Sheriff,  N.  3.] 

Macashie,  in  reply.  In  the  case  of  Eohson  v'.  Thelluson  (6)  the 
report  in  the  Law  Kepokts,  which  was  presumably  revised  by 
the  learned  judge,  does  not  represent  Lord  Blackburn  as  directly 
stating  that  the  sheriff  may  break  into  a  warehouse.  If  he  said 
what  is  reported  in  the  Law  Journal  on  that  subject,  it  was  only 
obiter,  because  it  was  held  that,  assuming  that  the  sheriff  could 
have  broken  open  the  warehouse,  there  was  no  negligence  on  the 
part  of  the  defendant  in  that  case  in  not  having  done  so  at  once. 

LoKD  EsHER  M.E.  Where  there  is  a  decision  which  has  stood 
for  more  than  two  hundred  years  in  respect  of  a  subject-matter 
constantly  arising  in  practice,  the  Court  does  not  overrule  it 
unless  absolutely  obliged  to  do  so  ;  more  especially,  when  the 
law  as  laid  down  by  that  decision  has  been  handed  down  for  a 
long  period  through  a  series  of  text-books  by  careful  writers, 
and  the  general  principle  on  which  the  decision  was  founded 
has  been  often  recognised  by  eminent  judges.  In  such  a  case, 
even  if  the  Court  did  not  agree  with  the  decision,  it  would  not 
overrule  it.    The  first  decision  directly  bearing  on  the  point  is 

(1)  1  Sid.  186;  1  Keb.  698.  (4)  62  L.  J.  (Q.B.)  388. 

(2)  5  Kep.  91  a;  1  Sm.  L.  C.  9th  ed.        (5)  16  Q.  B.  254. 

115.  (6)L.  E.  2  Q.  B.  642;  36  L.  J. 

(3)  1  Cowp.  1.  (Q.B.)  302. 
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C.  A.  Penton  v.  Browne,  (1)  In  that  case  [the  judges  acted  on  the 
1895  view  they  took  of  the  effect  of  Semayne's  Case  (2) ;  and  it  is  clear 
HoDDEE  "^^^^  they  held  that  the  privilege  mentioned  in  that  case  existed 
only  in  respect  of  a  dwelling-house.  It  is  said  in  that  case  to 
be  based  on  the  maxim  "  every  man's  house  is  his  castle."  It 
seems  clear  that  "  house "  in  that  maxim  means  "  dwelling- 
house  "  and  does  not  include  other  buildings  such  as  barns  or. 
outhouses  not  connected  with  a  dwelling-house,  which  may  be 
broken  open  in  order  to  levy  an  execution.  It  is  so  stated  in 
the  note  in  Smith's  Leading  Cases  to  Semaynes  Case  (3),  and  the 
case  of  Fenton  v.  Browne  (1)  is  cited  as  authority  for  that  pro- 
position. Lord  Mansfield,  in  the  case  of  Lee  v.  Gansel  (4),  clearly 
adopts  that  view.  The  reason  which  he  gives  for  the  existence 
of  the  privilege  is  that,  if  the  outer  door  of  a  man's  house  were 
broken  open  by  process,  it  would  leave  the  family  within  unpro- 
tected from  thieves  and  robbers.  The  mischief  which  he  is  there 
dealing  with  is  plainly  only  applicable  to  the  case  of  a  dwelling- 
house.  In  Brown  v.  Glenn  (5)  Lord  Campbell  C.J.  appears  to  treat 
the  decision  in  Penton  v.  Browne  (1)  as  good  law.  In  Reason  v. 
Thelluson  (6)  Lord  Blackburn  took  the  same  view.  In  all  the 
text-books  on  the  subject  the  law  is  laid  down  in  the  same 
manner.  None  of  the  authorities  on  the  subject  draw  any  such 
distinction  as  was  suggested  in  argument  between  a  building  such 
as  a  shop  or  warehouse  and  a  barn  or  outhouse.  The  only  dis- 
tinction drawn  is  between  a  dwelling-house  and  a  building  which 
is  not  a  dwelling-house.  I  am  not  prepared  to  overrule  a  doctrine 
which  has  been  accepted  for  so  many  years.  I  therefore  think 
that  the  judgment  was  right,  and  that  this  appeal  must  be 
dismissed. 


Lopes  L.J.  I  am  of  the  same  opinion.  The  doctrine  that 
the  sheriff  cannot  break  open  the  door  of  the  judgment  debtor's 
dwelling-house  is  of  ancient  date,  and  proceeded  on  the  principle 
that  a  man  and  his  family  shall  be  protected  in  the  occupation  of 

(1)  1  Sid.  186;  1  Keb.  698.  (4)  1  Cowp.  1. 

(2)  5  Kep.  91  a ;  1  Sm.  L.  C.  9tli  ed.        (5)  16  Q.  B.  254. 

115.  (6)  L.  K.  2  Q.  B.  642;  36  L.  J. 

(3)  1  Sm.  L.  C.  9tli  ed.  115.  (Q.B.)  302. 
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a  dwelliDg-house.    The  maxim  is  well  established  that  "  every      C.  A. 
man's  house  is  his  castle."    It  has  frequently  been  stated  as  the  1895 
law  that  this  privilege  only  extends  to  the  dwelling-house,  and  hodder 
not  to  a  barn  or  other  building  not  connected  with  or  within  the  ^jL^Ji^j^g^ 
curtilage  of  the  dwelling-house.    The  leading  authority  on  the  ^o^^j 
subject  is  Penton  v.  Browne.  (1)    That  case  is  more  than  two 
hundred  years  old ;  it  has  been  referred  to  in  every  text-book 
on  the  law  relating  to  sheriffs ;  and  it  has  been  recognised  as 
law  by  Lord  Mansfield,  Lord  Campbell,  and  Lord  Blackburn. 
To  interfere  with  the  law  so  laid  down  at  the  present  time  would, 
I  think,  be  very  wrong  and  mischievous.    The  doctrine  relied 
upon  has  never  been  supposed  to  apply  to  anything  but  a 
dwelling-house,  and  has  never  operated  to  prevent  a  sheriff  from 
breaking  open  the  door  of  any  building  not  being  a  dwelling- 
house  or  connected  with  a  dwelling-house. 

Kay  L.J.  We  are  not  dealing  with  the  case  of  a  distress,  but 
that  of  an  execution  levied  by  the  sheriff  under  a  writ  of  fieri 
facias  issued  upon  a  judgment.  Lord  Campbell,  in  the  case  of 
Brown  v.  Glenn  (2),  says  that  "  a  distinction  may  reasonably  be 
made  between  the  powers  of  an  officer  acting  in  execution  of 
legal  process,  and  the  powers  of  a  private  individual  who  takes 
the  law  into  his  own  hands  and  for  his  own  purposes."  The 
question  here  is  whether  a  sheriff  in  the  execution  of  process  can 
break  open  the  outer  door  of  a  shop  or  warehouse  in  which 
goods  of  the  judgment  debtor  are  stored.  In  Penton  v.  Browne  (1), 
decided  in  the  time  of  Charles  IL,  it  was  held  that  the  door  of 
an  outhouse  containing  goods  of  the  debtor,  not  being  a  dwelling- 
house,  or  within  the  curtilage  of  a  dwelling-house,  might  be 
broken  open  by  the  sheriff.  That  case  is  cited  in  the  note  to 
Semayne's  Case  (3)  in  Smith's  Leading  Cases,  where  it  is  stated  that 
"  The  maxim  that  *  a  man's  house  is  his  castle  '  only  extends  to 
his  dwelling-house ;  therefore  a  barn,  or  outhouse,  not  connected 
with  the  dwelling-house,  may  be  broken  open  in  order  to  levy  an 
execution :  Penton  v.  Browne,  1  Sid.  181,  186  ;  but  not  to  make  a 
distress  for  rent :  Brown  v.  Glenn,  16  Q.  B.  254."    It  is  admitted 

(1)  1  Sid.  186 ;  1  Keb.  698.  (2)  16  Q.  B.  254. 

(3)  1  Sm.  L.  C.  9th  Ed.  115. 
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C.A.      that  in  all  the  legal  text-books  on  the  subject  this  is  stated  to  be 
1895      the  effect  of  Penton  v.  Browne.  (1)    In  Brown  v.  Glenn  (2)  Lord 
HoDDEE     Campbell  refers  to  that  case  thus :  "  In  Penton  v.  Browne  (1)  it 
Williams.  decided  on  demurrer  that  the  outer  door  of  an  outhouse 

K^^j     i^igl^^  be  broken  open  for  the  purpose  of  executing  a  fieri  facias." 

He  treats  that,  therefore,  without  disapproval  as  being  the  law 
established  by  that  case.  In  Eohson  v.  Thelluson  (3),  where  the 
question  was  whether  the  sheriff  was  guilty  of  negligence  in 
not  executing  a  fi.  fa.  before  the  debtor  had  executed  a  deed  of 
assignment  for  the  benefit  of  creditors,  according  to  the  report 
in  the  Law  Journal  Lord  Blackburn  says :  "  I  do  not  think 
that  the  sheriff's  officer  was  bound  to  go  off  at  once  and  take 
a  crowbar  to  break  open  the  doors,  although  no  doubt  that 
might  have  been  done,  as  the  goods  were  in  a  warehouse,  and 
not  in  a  dwelling-house."  It  has  been  pointed  out  that,  in  the 
report  in  the  Law  Eepoets  of  what  the  learned  judge  said,  he 
does  not  so  distinctly  state  that  the  sheriff  could  break  open 
the  outer  door  of  a  warehouse ;  but  what  he  is  there  stated  to 
have  said  comes  to  very  much  the  same  thing,  for  he  is  there 
made  to  say  that  the  sheriff's  officer  "  was  not  bound  to  break 
open  the  door  of  the  warehouse  at  once  without  further  inquiry, 
in  the  absence  of  any  direction  from  the  execution  creditor  to 
proceed  with  the  utmost  despatch."  Mellor  J.,  in  the  same  case, 
says:  "I  do  not  think  the  officer  is  required  at  once  to  break 
open  a  warehouse  which  he  finds  fastened."  If  the  sheriff  could 
not  break  open  the  door  of  a  warehouse  at  all,  these  judgments 
would  be  irrational,  for  he  could  not  then  possibly  be  guilty  of 
negligence  in  the  matter,  whereas  the  judgments  are  based  on 
the  proposition  that  he  was  not  bound  to  do  it  at  once.  It  seems 
to  me  that  the  effect  of  both  the  reports  is  to  shew  that  the 
judges  thought  that  the  sheriff  could  break  open  the  door  of  a 
warehouse.  It  was  said  that  Bowen  L.  J.,  in  the  case  of  American 
Concentrated  Must  Corporation  v.  Hendry  (4),  had  disapproved  of 
the  decision  in  Penton  v.  Browne.  (1)  He  said,  no  doubt,  that  he 
considered  it  a  departure  from  older  law ;  but  he  did  not  say,  as 


(1)  1  Sid.  186;  1  Keb.  698.  (3)  L.  E.  2  Q.  B.  6i2 ;  36  L.  J. 

(2)  16  Q.  B.  254.  (Q.B.)  302. 

(4)  62  L.  J.  (Q.B.)  388. 
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I  understand  him,  that  it  was  not  law,  or  that  at  this  time  of  day 
it  could  be  overruled.  Although  I  think  that  the  observations 
of  that  learned  judge  are  always  of  great  value,  if  he  meant  that, 
I  could  not  agree  with  him.  I  think  that  the  law  as  laid  down 
in  that  case  has  been  established  by  so  long  a  course  of  practice 
that  it  would  be  impossible  now  to  overrule  it.  For  these  reasons 
I  think  that  the  learned  judge  below  came  to  a  right  conclusion, 
and  this  appeal  should  be  dismissed. 

A]p]peal  dismissed. 

Solicitors  for  plaintiff :  Nicholson^  Graham  &  Graham,  for  B. 
Tucker i  junr.,  Bridjport, 

Solicitors  for  defendant :  Lovell,  Son  &  Piffield,  for  Symonds 
&  Son,  Dorchester, 

  E.  L. 

[IN  THE  COUET  OF  APPEAL.]  C.  A. 

SOUTH  STAFFOEDSHIRE  TRAMWAYS  COMPANY  v, 

EBBSMITH.   — 

Fractice — Discovery — Inspection  of  Bankers'  Books  —  Privilege — Entries  not 
relevant — Account  of  person  not  party  to  Action — Bankers^  Books  Evidence 
Act,  1879  (42  &  43  Vict.  c.  11),  s.  7. 

The  jurisdiction  to  order  inspection  of  entries  in  bankers'  books  under 
s.  7  of  tbe  Bankers'  Books  Evidence  Act,  1879,  ought  to  be  exercised  in 
conformity  with  the  general  law  as  to  discovery,  by  which  a  party  to  an 
action  is  entitled  to  refuse  discovery  of  entries  which  he  swears  to  be 
irrelevant. 

Therefore,  where  the  defendant  in  an  action  stated  on  affidavit  that 
entries  in  his  banking  account  were  irrelevant  to  the  matters  in  dispute : — 

Held,  that  an  order  for  inspection  of  those  entries  before  the  trial  ought 
not  to  be  made  under  the  above-mentioned  Act. 

Serrible,  inspection  of  entries  in  a  banker's  books  relating  to  an  account 
kept  in  the  name  of  a  person  not  a  party  to  the  action  can  be  ordered 
under  the  Bankers' Books  Evidence  Act,  1879,  where  the  Court  is  satisfied 
that  those  entries  will  be  admissible  in  evidence  against  a  party  to  the 
action  at  the  trial ;  but  such  an  order  ought  not  to  be  made  without 
notice  to  such  person,  nor  then  unless  very  strong  grounds  are  shewn 
for  thinking  that  there  are  entries  in  the  account  which  are  material 
to  the  case  of  the  party  asking  for  inspection. 

Appeal  from  an  order  of  Hawkins  J.  at  chambers,  which 
reversed  an  order  of  a  master  giving  the  plaintiffs  leave  to 
Vol.  II.  1895.  3  B  2 
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inspect  entries  in  bankers'  books  under  the  Bankers'  Books 
Evidence  Act,  1879,  s.  7. 

The  plaintiffs  were  a  tramway  company  incorporated  by  Act 
of  Parliament,  which  under  the  provisions  of  the  Act  took  over 
the  property  and  rights  of  a  previously  existing  company  called 
the  South  Staffordshire  and  Birmingham  District  Steam  Tram- 
ways Company,  Limited.  The  plaintiffs  by  their  statement  of 
claim  alleged  that  the  defendant  had  been  a  promoter  of  and 
solicitor  to  the  last-mentioned  company,  and  as  such  had  occupied 
a  fiduciary  position  towards  the  company,  and  that  in  breach  of 
his  duty  to  them  he  had  made  secret  profits  out  of  the  company ; 
that  he  had  caused  to  be  registered  a  company  called  the 
Dickinson  Tramway  Appliance  Company,  Limited,  which  was  a 
sham  company,  and  in  fact  himself,  the  signatories  to  its 
memorandum  of  association  being  his  partners  in  business 
or  clerks,  its  secretary  his  cashier,  and  1500  out  of  the  1507 
shares  in  the  company  issued  being  held'  by  him ;  that  certain 
worthless  patents  which  had  been  bought  up  by  him  for 
small  sums  were  assigned  by  him  to  the  Dickinson  Tramway 
Appliance  Company;  and  that  he  then  procured  the  South 
Staffordshire  and  Birmingham  District  Steam  Tramways  Com- 
pany and  the  plaintiffs  to  purchase  articles  the  subject-matter 
of  the  patents  and  licences  to  use  the  patents  at  exorbitant 
prices,  and  without  any  disclosure  of  the  extent  and  nature  of  his 
interest  in  them,  and  without  any  regard  for  the  interest  of  the 
South  Staffordshire  and  Birmingham  District  Steam  Tramways 
Company  and  the  plaintiffs;  and  they  claimed  damages,  an 
account  of  the  profits  made  by  the  defendant  in  respect  of  the 
matters  alleged,  a  rescission  of  the  plaintiffs'  contracts  with 
regard  to  the  patents,  and  a  return  of  all  sums  paid  to  the 
defendant  in  respect  of  them. 

The  plaintiffs  applied  at  chambers  under  the  Bankers'  Books 
Evidence  Act,  1879,  s.  7,  for  an  order  that  they  might  be  at 
liberty  to  inspect  the  books  of  the  bank  at  which  the  defendant 
and  the  Dickinson  Tramway  Appliance  Company  had  kept 
accounts  for  the  years  1885  to  1894,  both  inclusive,  containing 
entries  of  the  accounts  of  the  defendant  and  of  the  accounts  of 
the  Dickinson  Tramway  Appliance  Company,  Limited,  and  to 
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take  copies  of  such  entries,  on  the  ground  that  it  was  essential 
for  the  working  out  of  the  evidence  in  support  of  their  case  that 
they  should  have  such  inspection. 

The  defendant  made  an  affidavit  in  which  he  swore  that,  with 
the  exception  of  three  items,  of  which  he  produced  copies  certi- 
fied to  be  correct  by  an  official  of  the  bank  (1),  there  were  no 
entries  in  his  account  of  which  inspection  was  sought  relating  to 
the  matters  in  question  in  the  action. 

Affidavits  were  filed  for  the  plaintiffs  to  the  effect  that  the  signa- 
tories to  the  memorandum  of  association  of  the  Dickinson  Tram- 
way Appliance  Company  were  the  defendant's  partners,  cashier, 
and  clerks,  and  that  the  defendant  was  originally  and  continued 
for  some  years  the  holder  of  1500  out  of  the  1507  shares  in  the 
company  issued.  It  appeared,  however,  that  his  interest  in  these 
shares  had  been  subsequently  transferred  to  a  company  called 
the  Corporate  Trust,  Limited ;  and  there  was  a  conflict  of  evidence 
on  the  affidavits  as  to  whether  this  really  took  place  in  1889  or 
not  till  1893.  As  will  be  seen,  the  grounds  upon  which  the 
judgment  was  given  render  it  unnecessary  for  the  purposes  of 
this  report  to  give  particulars  of  the  statements  contained  in  the 
affidavits  with  regard  to  the  relations  between  the  defendant  and 
the  Dickinson  Tramway  Appliance  Company.  The  master  made 
the  order  for  which  the  plaintiffs  applied,  but  the  learned  judge 
on  appeal  reversed  his  decision. 

Sir  F.  Lockwood,  Q,G.,  and  Scrutton,  for  the  plaintiffs.  It  is 
submitted  that  there  is  clearly  jurisdiction  under  the  statute  to 
order  inspection  of  the  defendant's  account,  and  the  plaintiffs 
ought  to  be  allowed  to  have  inspection  of  it.  The  bank  could 
have  been  compelled  by  the  plaintiffs  to  produce  the  books 
containing  that  account  at  the  trial  on  a  subpoena  duces  tecum. 
The  object  of  the  Act  is  to  obviate  the  necessity  for  such  pro- 
duction, and  any  party  who  had  that  right  can  now  obtain  an 
order  for  leave  to  inspect  and  take  copies  of  entries  in  the  books  : 

(1)  It  should  not  be  assumed  that     mitted  to  be  relevant,  the  contest 

really  being  as  to  the  right  of  inspec- 
tion of  the  entries  which  the  defendant 
swore  to  be  irrelevant. 
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this  was  the  correct  mode  of  pro- 
cedure. No  objection  was  offered  by 
the  plaintiffs'  counsel  to  this  mode  of 
giving  inspection  of  the  entries  ad- 
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In  re  Marshfield  (1)  ;  Arnott  v.  Hayes.  (2)  There  is  also  juris- 
diction to  order  inspection  of  the  account  of  the  Dickinson 
Tramway  Appliance  Company.  It  is  submitted  that  the  effect 
of  the  affidavits  is  to  shew  that  that  company  was  substantially 
identical  with  the  defendant,  at  any  rate  down  to  1893.  There- 
fore, inspection  ought  to  be  allowed  of  the  account  down  to  that 
date :  Howard  v.  Beall  (3)  ;  Perry  v.  Phosphor  Bronze  Co,  (4) 

G.  S.  Bower,  for  the  defendant.  It  has  been  held  by  the  Court 
of  Appeal  that  it  was  not  intended  by  the  Bankers'  Books 
Evidence  Act,  1879,  to  give  an  increased  right  to  discovery,  or 
to  deprive  a  party  to  a  legal  proceeding  of  his  right  to  refuse 
discovery  of  entries  in  his  bank-book  on  the  ground  that  they 
are  irrelevant  to  the  matters  in  dispute :  Parnell  v.  Wood,  (5) 
The  authorities  clearly  shew  that  on  an  application  for  discovery 
the  affidavit  of  the  party  against  whom  inspection  is  asked  for 
to  the  effect  that  a  document  or  a  portion  of  a  document  is 
irrelevant  must  be  accepted  as  conclusive.  This  application  is 
in  substance  the  same  as  that  refused  in  Parnell  v.  Wood,  (5) 
There  certain  entries  in  the  plaintiff's  pass-book  were  sealed  up, 
and  it  was  sworn  that  they  were  irrelevant.  It  was  held  that 
the  applicants  could  not  get  behind  the  affidavit  of  the  plaintiff 
by  obtaining  inspection  of  the  bank-books  under  the  Act. .  The 
defendant  here  has  done  that  which  is  equivalent  to  what  the 
plaintiff  did  in  that  case.  He  admits  certain  entries,  of  which 
he  gives  inspection,  to  be  relevant,  and  swears  that  all  other 
entries  in  the  account  are  irrelevant. 

[Kay  L.J.  Ought  not  the  defendant  in  strictness  to  give 
inspection  of  his  pass-book,  having  sealed  up  the  entries  which 
he  swears  to  be  irrelevant  ?] 

The  defendant  could  do  that  if  required  ;  but  no  question  seems 
to  be  really  raised  as  to  the  entries  which  are  admitted  to  be 
relevant.  The  object  of  the  Act  was  to  prevent  the  inconvenience 
to  bankers  of  having  to  produce  their  books  in  court.  It  was 
never  intended  that  one  party  to  an  action  should  be  given  a 
roving  commission  to  inspect  the  other  party's  account  to  see  if 


(1)  32  Ch.  D.  499. 

(2)  36  Ch.  D.  731. 


(3)  23  Q.  B.  D.  1. 

(4)  71  L.  T.  854. 


(5)  [1892]  P.  137 
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he  can  find  any  entry  which  may  help  him  in  the  action.  [He  C.  A. 
also  cited  Emmott  v.  Star  Newspaper  Co,  (1)]  1895 

Loehnis,  for  the  Dickinson  Tramway  Appliance  Company.  south" 

The  Court  has  no  iurisdiction  under  the  Act  to  order  the  Stafford- 

^  SHIRE 

inspection  of  the  banking  account  of  a  person  not  a  party  to  the  Tramways 
action.    It  is  submitted  that  there  is  no  evidence  that  the  v. 
defendant  and  the  company  were  identical,  at  any  rate  after 
1889.    It  is  quite  clear  that  at  the  present  time  they  are  not 
identical.  Apart  from  the  Act,  there  is  no  power  before  the  trial  to 
order  discovery  of  documents  in  the  possession  of  a  third  party, 
and  it  was  not  intended  by  the  Act  to  give  that  power.    The  com- 
pany could  not  be  compelled  before  the  trial  to  make  discovery  of 
documents  in  their  own  possession.    The  effect  of  ordering  the 
inspection  asked  for  is  to  compel  discovery  of  the  documents  of 
a  third  person  not  a  party  to  the  action  because  he  happens  to 
have  a  banking  account. 
Sir  F.  Lochwood,  in  reply. 

[LoED  EsHER  M.E.    What  entries  material  to  the  plaintiffs' 
case  do  the  plaintiffs  suggest  the  existence  of  in  the  Dickinson, 
Tramway  Appliance  Company's  account?] 

It  is  suggested  that  entries  will  be  found  which  will  assist  the 
plaintiffs  in  shewing  that,  with  regard  to  the  patents  which  were 
bought  up  by  the  defendant  for  nominal  sums,  and  then  trans- 
ferred by  him  to  the  Dickinson  Tramway  Appliance  Company 
for  much  larger  sums,  the  transactions  were  shams,  and  that  the 
moneys  ostensibly  paid  by  the  South  Staffordshire  and  Birming- 
ham District  Tramways  Company  to  the  Dickinson  Tramway 
Appliance  Company  really  went  to  the  defendant — in  fact,  that 
that  company  was  a  mere  conduit  pipe  in  the  matter. 

LoED  EsHER  M.E.  In  this  case  an  application  was  made 
under  the  Bankers'  Books  Evidence  Act,  1879,  s.  7,  for  an  order 
that  the  plaintiffs  might  be  at  liberty  to  inspect  the  account  of 
the  defendant,  and  also  that  of  a  company  called  the  Dickinson 
Tramway  Appliance  Company,  Limited.  This  application  was 
refused  by  the  judge  at  chambers,  and  from  his  decision  the 
plaintiffs  have  appealed  to  this  Court.  I  will  deal  first  with  the 
(1)  62  L.  J.  (Q.B.)  77. 
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C.  A.      application  in  relation  to  the  account  of  the  defendant.    I  have 
1895       no  doubt  that  the  Court  has  jurisdiction  under  the  section  to 
gQ^^jj     make  the  order  asked  for ;  but  we  have  to  consider  and  en- 
Stafford-   deavour  to  lay  down  the  rule  of  conduct  by  which  the  Court 
Tramways  ought  to  be  governed  in  exercising  that  jurisdiction.    This  is  an 
-y. '      application  for  inspection  before  the  trial ;  and  it  appears  to  me 
Ebbsmith.   i]^Q^^^  where  such  an  inspection  is  asked  for,  the  conduct  of  the 
Lord  Eeher  M.E.  QQ^rt  in  the  exerciso  of  this  jurisdiction  ought  to  be  regulated 
by  the  general  rules  laid  down  by  the  decisions  in  relation  to 
inspection  of  documents  before  the  trial.    It  was  the  rule  of  the 
Court  of  Chancery,  where  such  an  inspection  of  documents  was 
asked  for,  that  the  Court  granted  it  subject  to  this,  namely,  that, 
if  in  answer  to  the  application  the  defendant  pledged  his  oath  to 
the  fact  that  certain  entries  were  irrelevant  to  the  matters  in 
dispute,  the  Court  accepted  that  answer,  leaving  the  defendant 
exposed  to  the  risk  of  a  prosecution  for  perjury,  if  it  was  untrue. 
I  think  that  in  exercising  its  jurisdiction  under  the  7th  section 
of  the  Bankers'  Books  Evidence  Act,  1879,  the  Court  ought  to 
be  governed  by  the  same  rule.    The  defendant  has  taken  upon 
himself  to  pledge  his  oath  that  the  items  which  he  gives  from 
his  banking  account  are  the  only  items  relevant  to  the  matters 
in  issue  between  him  and  the  plaintiffs ;  and  I  think  that  for  the 
time  the  Court  must  accept  that  statement  on  oath,  and,  as  he 
cannot  at  the  present  stage  of  the  proceedings  be  cross-examined 
upon  it,  the  Court  must  act  upon  that  statement.    The  Court 
must,  therefore,  refuse  to  order  the  inspection  applied  for  before 
the  trial,  leaving  it  to  the  judge  at  the  trial  to  make  such  order 
as  he  may  think  fit  in  the  matter. 

With  regard  to  the  application  for  inspection  of  the  banking 
account  of  the  Dickinson  Tramway  Appliance  Company,  in  that 
case  also  I  think  it  clear  that  the  Court  has  jurisdiction  to  order 
such  an  inspection  for  the  reasons  given  by  Mathew  J.  in  Howard 
V.  Beall  (1)  ;  but  I  think  that  is  a  jurisdiction  which  ought  to  be 
exercised  with  great  caution.  The  application  is  for  an  order  to 
inspect  before  the  trial  an  account  which  is  prima  facie  not  that 
of  a  party  to  the  suit.  I  am  disposed  to  think  that  the  rule  of 
conduct  which  the  Court  would  observe  in  relation  to  such  an 

(1)  23  Q.  B.  D.  1. 


2Q.  B. 


QUEEN'S  BENCH  DIVISION. 


675 


application — though  it  is  impossible  to  define  it  exhaustively —  o.  A. 

would  be  that,  if  the  Court  were  satisfied  that  in  truth  the  account  1395 

which  purported  to  be  that  of  a  third  person  was  the  account  g^^^^^ 

of  the  party  to  the  action  against  whom  the  order  was  applied  Stapford- 


for,  or  that,  though  not  his  account,  it  was  one  with  which  he  Tramways 

was  so  much  concerned  that  items  in  it  would  be  evidence  against  -y. 

him  at  the  trial,  and  there  were  no  reason  for  refusing  inspec-  ^^^^™- 

tion,  then  they  might  order  the  inspection;  but,  unless  they 

were  so  satisfied,  they  ought  not  to  do  so.    In  this  case  I  am 

very  strongly  inclined  to  believe'  that  the  account  of  which 

inspection  is  sought  was,  up  to  a  certain  date,  really  the  account 

of  the  defendant,  or  contained  items  which  would  be  admissible 

in  evidence  against  him ;  but  I  think  with  regard  to  such  an 

application  for  inspection  as  this  the  Court  ought  to  be  very 

cautious,  and  to  require  more  than  that  to  be  shewn.    I  think 

that  the  party  asking  for  the  inspection  ought  to  be  able  to  shew 

the  Court  very  strong  grounds  for  suspicion,  almost  amounting 

to  certainty,  that  there  are  items  in  the  account  which  would  be 

material  evidence  against  the  defendant  upon  the  matters  in 

issue.    I  requested  the  counsel  for  the  plaintiffs  to  tell  me  what 

grounds  he  had  for  the  suggestion  that  there  were  items  of  that 

character  in  this  account,    I  think  the  answer  which  he  gave 

was  too  general.    He  did  not  appear  to  me  to  be  able  to  fix  upon 

any  definite  items  in  the  account  which  would  help  the  plaintiffs ; 

and  no  items  suggest  themselves  to  my  mind  which  would 

furnish  the  plaintiffs  with  facts  beyond  those  of  which  they  are 

already  in  possession.    It  seems  to  me  that,  if  we  made  the 

order  sought  for,  we  should  be  granting  an  application  of  a 

fishing  character,  made  by  the  plaintiffs  with  a  view  to  obtaining 

an  opportunity  of  trying  to  find  in  the  account  items  favourable 

to  their  case,  but  the  existence  of  which  they  have  at  present  no 

sufficient  ground  for  suspecting.    Under  those  circumstances  I 

do  not  think  we  ought  to  overrule  the  discretion  exercised  by 

the  learned  judge  at  chambers.    For  these  reasons  I  think  the 

appeal  must  be  dismissed. 


Kay  L.J.  Prior  to  the  Bankers'  Books  Evidence  Acts  the 
Court  had  no  power  to  order  the  inspection  before  the  trial 
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of  the  books  of  bankers  who  were  not  parties  to  the  action. 
The  Bankers'  Books  Evidence  Act,  1879,  amongst  other  things, 
enables  the  Court,  where  a  customer  of  a  bank  is  a  party  to  an 
action,  to  order  inspection  of  his  account  prior  to  the  trial.  The 
rule  as  to  inspection  of  documents  has  always  been  that  it  is 
granted  subject  to  the  liberty  of  the  person  against  whom  it  is 
asked  for  to  seal  up  any  part  of  a  document  which  he  swears  by 
affidavit  made  for  the  purpose  not  to  be  relevant  to  the  issues  in 
the  action,  and  that  the  other  party  cannot  get  behind  the  state- 
ment so  made  by  him  upon  oath.  It  is  obvious  that,  if  the 
statement  so  made  could  be  controverted,  there  might  be  a  great 
contest  on  affidavits  on  the  threshold  of  the  litigation  before 
the  case  came  on  for  trial.  Therefore  the  Court  made  it  a  rule 
that  there  could  not  be  any  contest  with  regard  to  the  truth  of 
the  statement  so  made,  but  it  must  be  accepted  as  true  so  far  as 
the  question  of  inspection  was  concerned.  The  only  exception 
to  that  rule  was  where,  from  some  other  document  brought  before 
the  Court  in  the  cause,  it  appeared  that  the  affidavit  was  in- 
accurate, and  that  some  of  the  items  which  were  sealed  up  ought 
to  be  inspected.  JSTo  such  exception  applies  in  the  present  case. 
The  question  is  whether  that  rule  is  altered  by  the  Act.  It  would 
be  very  strange  if  it  were.  I  quite  agree  with  what  was  said  in 
Parnell  v.  Wood  (1),  to  the  effect  that  it  was  not  intended  by  the 
Act  to  do  away  with  any  privilege  which  a  litigant  possessed 
by  virtue  of  which  he  was  entitled  to  resist  or  limit  the  extent 
of  inspection,  but  only  to  give  inspection  subject  to  such  privilege 
in  a  certain  case  where  it  could  not  have  been  given  before.  The 
defendant  in  this  case  has  made  an  affidavit  setting  out  certain 
items  in  his  banking  account,  and  he  swears  that  those  are  the 
only  items  which  are  relevant  to  the  issues  in  the  action.  I  see 
no  reason  for  disbelieving  that  statement  at  present,  and  I  think 
we  must  accept  it.  For  these  reasons  it  appears  to  me  that  the 
appeal  must  be  dismissed  so  far  as  regards  the  inspection  of 
the  defendant's  account. 

There  is  a  second  question  of  great  importance.  The  applica- 
tion is  not  merely  for  inspection  of  the  defendant's  account,  but 
also  for  inspection  of  the  account  of  the  Dickinson  Tramway 

(1)  [1892]  P.  137. 
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Appliance  Company,  which  is  not  a  party  to  the  action.    It  was 
sought  to  get  over  that  prima  facie  difficulty  by  shewing  that, 
although  that  company  being  a  corporation  was  not  in  law 
personally  identical  with  the  defendant,  yet,  as  he  had  sub- 
stantially all  the  shares  in  the  company  and  was  really  the  only 
person  interested  in  it,  the  company  was  practically  identical 
with  himself,  and  their  account  was  his  ;  and  it  was  argued  that 
it  was  just  as  if  he  had  kept  an  account  with  a  bank  in  the 
name  of  a  son  or  a  friend,  and  there  had  been  an  application  to 
inspect  that  on  evidence  shewing  that  the  person  in  whose  name 
the  account  was  kept  was  practically  identical  with  the  party  to 
the  action.    I  do  not  think,  it  necessary  for  the  purposes  of  this 
case  to  give  any  decided  opinion  on  that  point ;  but  I  do  not  at 
present  see  any  reason  for  differing  from  the  opinion  expressed 
in  Howard  v.  Beall  (1),  to  the  effect  that,  if  such  a  case  could 
be  made  out,  the  Court  could  order  inspection.    It  has  been 
said,  however,  in  the  cases  on  the  subject,  that  the  Court  ^ought 
to  act  with  great  caution  when  asked  to  order  inspection  of  the 
account  of  a  party  to  the  action  under  this  Act ;  and  it  is 
obvious,  if  that  be  so,  that  they  ought  to  act  with  still  greater 
caution  when  the  account  of  which  inspection  is  sought  is  that 
of  some  person  who  is  not  a  party  to  the  action.    I  should  say 
that  the  Court  would  never  dream  of  ordering  such  inspection 
without  having  that  person  before  them.   No  difficulty,  however, 
arises  on  that  score  in  the  present  case,  because  the  company 
has  been  brought  before  us  and  has  been  heard.    I  think  that 
strong  grounds  have  been  shewn  for  suspecting  that  for  some 
time,  at  any  rate,  the  defendant  being  the  owner  substantially 
of  all  the  shares  in  the  company,  he  practically  was  the  company. 
But  the  evidence  is*  conflicting  on  the  question  when  his  owner- 
ship of  these  shares  ceased.    According  to  the  affidavits  on  one 
side,  it  would  appear  that  he  ceased  to  own  the  shares  in  1889 ; 
whereas,  according  to  the   affidavits  on  the   other  side,  he 
continued  to  be  the  real  owner  of  them  till  1893.    On  this  state 
of  affairs  it  seems  to  me  very  doubtful  whether  the  inspection 
asked  for  could  be  given.    But  I  do  not  think  we  are  driven  to 
decide  that  point,  because  I  agree  with  the  Master  of  the  Koils 

(1)  23  Q.  B.  D.  1. 
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0.  A.  that,  before  we  grant  inspection  of  the  account  of  the  company, 
1895       the  plaintiff's  ought  to  be  able  to  shew,  not  only  that  the 
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South  company  can  be  identified  with  the  defendant,  but  also  that 
^^shTe?^"  "there  are  entries  which  will  probably  be  in  the  account — on 
Tramways  which  a  finger  can  almost  be  laid — material  to  the  questions  at 
issue  in  the  action,  and  which  will  be  evidence  against  the 
defendant  at  the  trial.  I  do  not  think  they  have  succeeded  in 
shewing  that,  and  I  am  not  satisfied  that  there  are  such  entries. 
I  think,  therefore,  that  we  should  be  acting  rashly  in  granting 
the  inspection  asked  for  at  this  stage  of  the  litigation.  I  do 
not  say  anything  with  regard  to  what  may  take  place  at  the 
trial.  By  what  we  are  now  doing  we.  do  not  intend  to  interfere 
with  the  power  of  the  judge  at  the  trial  to  make  any  order  he 
may  think  fit  with  regard  to  the  production  of  these  books  or  a 
certified  copy  of  entries  in  them.  All  we  say  now  is  that  we 
think  the  learned  judge  at  chambers  was  justified  in  the  exercise 
of  his  discretion  in  refusing  inspection  of  these  accounts  before 
the  trial.  For  these  reasons  I  think  the  appeal  must  be 
dismissed. 

Appeal  dismissed. 

Solicitors  for  plaintiffs :  Munns  &  Longden. 
Solicitors  for  defendant :  Walter  Wehh  &  Co, 
Solicitors  for  Dickinson   Tramway  Appliance  Company  : 

Walker,  Son  d  Field, 

E.  L. 
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[[N  THE  COURT  OF  APPEAL.] 
LILES  V.  TEEBY  and  WIFE. 

Solicitor  and  Client — Gift  hy  Client — Presumption  of  Undue  Influence — Absence 
of  Independent  Advice. 

The  client  of  a  solicitor,  without  independent  advice,  made  a  voluntary- 
conveyance  to  him  of  leasehold  premises  in  trust  for  herself  for  life,  and 
after  her  death  in  trust  for  his  wife,  who  was  her  niece,  for  her  separate 
use  absolutely : — 

Held,  that,  the  well-settled  rule  of  equity  being  that  such  a  gift  could 
not  be  supported,  unless  the  donor  had  competent  and  independent  advice 
in  making  it,  the  conveyance  must  be  declared  void. 

Appeal  from  the  judgment  of  Charles  J.  without  a  jury. 

The  action  was  brought  to  set  aside  a  deed  dated  October  18, 
1892,  and  made  between  the  plaintiff  Jane  Liles  of  the  one  part, 
and  John  Frederick  Terry  (the  male  defendant)  of  the  other 
part,  whereby  the  plaintiff,  in  consideration  of  the  natural  love 
and  affection  she  had  towards  Mary  Eose  Terry  (the  female 
defendant),  assigned  to  the  said  J.  F.  Terry  two  leasehold 
houses  in  the  parish  of  St.  Mary,  Newington,  subject  to  the  pay- 
ment of  the  rent  and  performance  of  the  covenants  under  the 
lease,  in  trust  to  pay  the  rents  and  profits  to  the  plaintiff  during 
her  life,  and  after  her  death  to  her  sister  Frances  Hogg,  widow 
(who  had  died  before  the  action  was  brought),  during  her  life, 
and  after  her  death  upon  trust  for  the  said  Mary  Eose  Terry  for 
her  separate  use  and  benefit  absolutely. 

The  facts  were  as  follows. 

The  male  defendant  was  a  solicitor.  The  female  defendant  was 
his  wife  and  the  niece  of  the  plaintiff.  It  appeared  that  the  plain- 
tiff, who  was  a  spinster  of  about  seventy-seven  years  of  age,  had 
been  engaged  in  litigation  with  respect  to  property  of  which  the 
houses  assigned  by  the  deed  in  question  formed  part,  and  had 
said  that  she  would  leave  the  houses  by  will  to  Mrs.  Hogg,  the 
female  defendant's  mother,  for  life,  and  after  her  death  to  the 
female  defendant,  if  the  male  defendant  would  act  as  her  soli- 
citor in  the  matter  without  making  any  charge,  and  he  had 


1895 
Nov.  7. 
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C.  A.      accordingly  SO  acted.    Subsequently  the  plaintiff  saw  the  male 
1895      defendant  and  told  him  that  she  desired  to  make  her  will.  On 
LiLEs      October  18,  1892,  she  went  to  a  boarding-house  in  London,  at 
Tebky.     which  the  male  defendant  was  then  staying,  for  the  purpose  of 
executing  her  will.    The  defendant  then  produced  a  will  which 
he  had  caused  to  be  prepared,  and  she  executed  it.    By  this  will, 
which  did  not  mention  the  houses  in  question,  the  plaintiff,  after 
bequeathing  certain  legacies,  devised  and  bequeathed  the  residue 
of  her  real  and  personal  property  to  her  four  nieces.    The  male 
defendant  then  produced  the  deed  in  question  and  asked  her  to 
sign  it,  which  she  did.    She  stated  in  her  evidence  that  she 
asked  what  it  was,  and  he  told  her  that  it  was  a  separate  deed 
for  the  two  houses;  and  that  she  then  said  that  she  did  not 
understand  why  it  was  not  all  in  one  paper.    She  further  stated 
that  she  was  not  asked  whether  she  would  have  independent 
professional  advice  in  the  matter,  and  that  the  deed  was  not 
read  over  or  its  contents  explained  to  her,  and  that  she  was  not 
told  that  the  deed  was  irrevocable,  and  did  not  understand  it  to 
be  so.    On  the  other  hand,  a  w^itness  named  Pearson,  an  archi- 
tect, unconnected  with  the  parties,  who  was  staying  at  the 
boarding-house  and  was  present  when  the  deed  was  executed, 
was  called  for  the  defendants,  and  stated  that  the  male  defend- 
ant told  the  plaintiff  that  one  of  the  documents  which  he  had 
brought  was  a  will,  and  the  other  a  deed,  and  explained  the 
effect  of  them  to  her,  and  that  she  then  signed  them  and  said 
she  was  glad  the  matter  was  settled.    The  male  defendant  was 
not  able  to  give  evidence  at  the  trial  on  account  of  his  mental 
condition.    It  was  contended  for  the  plaintiff  at  the  trial  that 
the  deed  was  invalid,  being  a  voluntary  conveyance  in  favour  of 
the  wife  of  the  assignor's  solicitor ;  and  further,  that,  even  if  it 
were  not  a  voluntary  conveyance,  such  a  conveyance  was  invalid, 
the  assignor  not  having  had  independent  professional  advice  in 
making  it. 

The  learned  judge  came  to  the  conclusion  upon  the  evidence 
that  there  was  nothing  to  shew  any  undue  influence  or  unpro- 
fessional conduct  on  the  part  of  the  male  defendant ;  that  the 
plaintiff  had  had  the  matter  thoroughly  explained  to  her,  and 
that  her  intention  was  to  have  it  carried  out  by  the  deed  she 
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executed.  He  held,  on  the  authority  of  Friee  v.  Jenkins  (1),  that 
the  assignment  was  not  voluntary,  because  it  imposed  on  the 
assignee  a  liability  in  respect  of  the  rent  of  the  premises  and 
the  covenants  in  the  lease  ;  and  that,  there  having  been  nothing 
in  the  nature  of  undue  influence  or  deception,  but  the  whole 
matter  having  been  fully  and  fairly  explained  to  the  plaintiff, 
who,  in  the  learned  judge's  opinion  thoroughly  understood  what 
she  was  doing,  and  did  it  with  the  intention  of  benefiting  her 
niece,  the  deed  was  not  invalid.  He  therefore  gave  judgment 
for  the  defendants. 

C.  L.  Attenhorough,  for  the  plaintiff.  The  learned  judge  was 
wrong  in  treating  this  as  not  being  a  voluntary  conveyance. 
The  decision  in  Price  v.  Jenhins  (1)  has  really  no  bearing  on 
the  present  question. 

[Kay  L.J.  That  case  merely  dealt  with  the  question  whether 
an  assignment  of  leasehold  property  was  a  voluntary  conveyance 
under  27  Eliz.  c.  4.] 

That  question  is  an  entirely  different  one  from  the  present. 
A  conveyance  for  the  present  purpose  is  voluntary  unless  a  full 
consideration  is  given,  and  it  cannot  be  contended  that  the 
mere  liability  in  respect  of  the  rent  and  covenants  is  such  a 
consideration.  It  is  submitted  that  the  result  of  the  cases  is 
that  such  a  gift  as  this  made  to  a  solicitor  by  his  client  while 
the  relation  of  solicitor  and  client  subsists,  and  without  the  client 
having  independent  professional  advice,  is  invalid:  Huguenin  v. 
Baseley  (2) ;  Hatch  v.  Eatch  (3) ;  Gibson  v.  Jeyes  (4) ;  Tyars  v. 
Also]p  (5) ;  Morgan  v.  Minett.  (6)  The  same  rule  applies  to  a 
gift  by  the  client  to  the  solicitor's  wife :  Goddard  v.  Carlisle.  (7) 
The  plaintiff  here  had  no  independent  advice,  and  she  stated 
that  she  did  not  know  that  she  was  executing  an  irrevocable 
assignment  of  the  houses.  The  evidence  did  not  shew  that  the 
effect  of  what  she  was  doing  was  fully  explained  to  the  plaintiff ; 
and  the  finding  of  the  learned  judge  in  this  respect  was  not 
justified.    It  was  the  duty  of  the  defendant  to  recommend  her 

(1)  5  Cli.  D.  619.  (4)  6  Yes.  266. 

(2)  14  Yes.  273;  2  W.  &  T.  L.  0.  (5)  61  L.  T.  8. 
6th  ed.  p.  597.                                              (6)  6  Ch.  D.  638. 

(3)  9  Yes.  292.  (7)  9  Price,  169. 


0.  A. 

1895 

LiLES 
V. 

Terky. 
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0.  A.  to  employ  another  solicitor.  If  she  had  had  the  advice  of 
1895  another  solicitor,  can  it  be  doubted  that  he  would  have  explained 
LiLEs  to  her  that,  if  she  executed  such  a  deed,  it  would  be  irrevocable  ? 
rEEKY.  submitted  that  the  effect  of  the  authorities  is  that  it  is 

a  hard  and  fast  rule  that  such  a  gift  cannot  be  valid  unless 

the  donor  has  independent  professional  advice:  Goddard  v. 

Carlisle  (1)  ;  Bhodes  v.  Bate.  (2)     [He  also  cited  Alleard  v. 

Skinner.  (3)] 

Stephen  Lynch,  for  the  defendants.  This  gift  does  not  come 
within  the  category  of  a  gift  made  by  a  client  to  a  solicitor. 
The  cases  in  which  a  gift  to  a  solicitor's  wife  by  a  client  has 
been  held  void  are  cases  where  the  Court  saw  that  the  solicitor 
was  trying  to  get  a  benefit  for  himself  through  his  wife.  It  is 
too  wide  a  proposition  to  say  that,  because  a  woman  happens  to 
be  the  wife  of  a  solicitor,  she  cannot  take  a  gift  from  his  client, 
particularly  when  she  is  the  client's  niece,  and  as  such  a  person 
on  whom  the  client  might  naturally  be  disposed  to  confer  a 
benefit,  apart  from  any  influence  arising  from  the  relationship  of 
solicitor  and  client.  This  was  a  gift  to  the  female  defendant 
for  her  separate  use,  and  one  from  which  the  solicitor  in  point 
of  law  derived  no  benefit.  The  authorities  do  not  shew  that 
there  is  any  hard  and  fast  rule  such  as  that  contended  for  by  the 
plaintiff.  It  is  submitted  that  the  true  rule  is  that,  if  the 
transaction  is  a  perfectly  honest  and  straightforward  one,  it  will 
hold  good  ;  but  the  onus  lies  on  the  solicitor  of  shewing  that  to 
be  the  case,  and  that  he  advised  his  client  as  fully  and  fairly  as 
if  he  had  been  an  independent  solicitor.  The  learned  judge's 
finding  is  to  the  effect  that  in  this  case  that  onus  was  sustained 
by  the  defendants.  The  observations  of  Lord  Eldon  in  Hatch  v. 
Hatch  (4),  and  of  Lord  Brougham  in  Hunter  v.  Atkins  (5),  are 
inconsistent  with  the  existence  of  such  a  hardfand  fast  rule  as  is 
contended  for  by  the  plaintiff;  and  the  judgment  of  Turner  L.J. 
in  Bhodes  v.  Bate  (2)  hardly  shews  that  there  is  such  a  rule,  but 
merely  that  the  question  whether  the  donor  has  had  independent 
advice  is  a  very  material  element  in  arriving  at  a  conclusion 


(1)  9  Price,  169.  (3)  36  Ch.  D.  145. 

(2)  L.  E.  1  Ch.  252.  (4)  9  Yes.  292. 

(5)  3  My.  &  K.  113,  at  p.  135. 
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whether  there  was  undue  influence,  and  whether  the  transaction  c.  A. 
was  entirely  fair  and  straightforward.  1895 

Ltles 

LoED  EsHEE  M.E.    In  this  case  the  question  appears  to  me  to  v. 

.  .  Terry, 

be  whether,  by  virtue  of  a  definite  rule  of  equity,  the  Court  is 
bound  to  set  aside  this  conveyance  which  has  been  executed  by 
the  plaintiff.  I  take  the  facts  in  truth  to  have  been,  and  the 
learned  judge  appears  to  me  to  have  found,  that  the  plaintiff, 
when  she  signed  this  deed,  intended  to  do  so  with  the  effect  of 
making  an  assignment  of  this  property  in  favour  of  her  niece, 
the  wife  of  the  solicitor,  and  that  she  knew  that  she  could  not 
afterwards  alter  it  and  intended  to  bind  herself  irrevocably  by 
it.  I  think  the  learned  judge  has  found,  and  I  believe  it  to  be 
the  truth,  that  the  difference  between  a  deed  which  would  have 
that  effect  and  a  will  which  would  be  revocable  was  fairly  and 
fully  explained  by  the  solicitor  to  her  before  she  executed  the 
deed,  so  that  she  did  precisely  what  she  intended  to  do,  and  that 
no  undue  influence  whatever  was  exercised  over  her.  Although 
that  was  the  case,  and  although  she  executed  the  deed,  as  I 
believe,  not  with  the  intention  of  benefiting  the  solicitor,  whom 
in  point  of  law  it  did  not  benefit,  but  with  the  exclusive  intention 
of  benefiting  her  niece,  yet,  as  I  understand  the  doctrine  laid 
down  by  the  Courts  of  Equity  on  the  subject,  there  is  a  positive 
rule  of  equity  to  the  effect  that,  because  the  solicitor  who  acted 
in  relation  to  the  execution  of  the  deed  was  the  husband  of  the 
plaintiff's  niece,  and  the  plaintiff  had  not  the  advice  of  an  inde- 
pendent solicitor,  therefore  the  gift  which  the  plaintiff  intended 
to  make  for  the  benefit  of  her  niece  was  invalid;  or  in  other 
words,  according  to  the  authorities  by  which  the  rule  of  equity 
on  the  subject  is  determined,  there  is  in  such  a  case  a  legal  pre- 
sumption of  undue  influence  by  the  solicitor  which  cannot  be 
met  or  rebutted  by  any  evidence.  It  appears  to  me  that  that  is 
the  rule  on  the  subject  which  has  been  laid  down  in  the  cases  to 
which  we  have  been  referred,  such  as  Rhodes  v.  Bate,  (1)  I  must 
submit  to  that  rule.  I  own  that  I  think  it  unfortunate  that  such 
a  rule  should  have  been  laid  down,  because  in  particular  instances 
it  may  work  great  injustice  ;  and  I  do  not  think  that  a  hard  and 
fast  rule  which  may  work  such  injustice  ought  to  be  the  rule  of 
(1)  L.  K.  1  Ch.  252. 
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C.  A.      law  in  the  matter.    But  I  feel  bound  by  the  authorities  to  hold 
1895       that  there  is  such  a  rule  in  equity.    On  that  ground  only,  and 
LiLEs      believing  the  facts  as  found  by  the  learned  judge  to  be  the  truth 
rERRY.  matter,  I  think  the  female  defendant  must  lose  the  benefit 

E^ME  ^-^^^^       plaintiff,  her  aunt,  intended  to  confer  upon  her,  and 
this  appeal  must  be  allowed. 

Lopes  L.J.  I  have  come  to  the  same  conclusion.  I  am  sorry 
to  differ  from  any  view  expressed  by  the  Master  of  the  EollSj. 
but  I  must  differ  from  his  comment  on  the  rule  of  equity  on 
this  subject.  I  cannot  consider  it  an  unfortunate  rule.  It 
appears  to  me  to  be  a  hard  and  fast  rule  which  is  founded  on 
public  policy.  In  exceptional  cases  it  may  possibly  work  hard- 
ship ;  but  in  the  generality  of  cases  it  is  in  my  opinion  highly 
beneficial,  and  I  should  regret  to  see  it  altered.  I  think  the 
cases  establish  the  rule  that  such  a  gift  as  this  made  by  a  client 
to  his  solicitor,  whilst  the  relation  of  solicitor  and  client  or  any 
influence  arising  from  it  exists,  is  invalid.  The  relation  of 
solicitor  and  client  must  be  entirely  at  an  end  before  such  a  gift 
can  be  validly  made.  I  do  not  think  that  evidence  of  any 
explanation  by  the  solicitor  of  the  document  or  any  assistance 
given  by  him  to  enable  the  client  to  understand  the  effect  of  it 
is  of  any  avail  to  prevent  the  application  of  this  general  rule. 
What  the  solicitor  ought  in  such  a  case  to  do  is  to  suggest  to 
the  client  that  in  order  to  make  the  gift  effectual  the  client 
should  procure  independent  professional  advice.  I  will  not  refer 
to  the  authorities  that  have  been  cited  at  length.  The  judgment 
of  Turner  L.J.  in  Bhodes  v.  Bate  (1)  seems  to  me  to  shew  that 
the  rule  on  the  subject  is  inflexible.  He  says :  "  I  take  it  to  be 
a  well-established  principle  of  this  Court,  that  persons  standing 
in  a  confidential  relation  towards  others  cannot  entitle  themselves 
to  hold  benefits  which  those  others  may  have  conferred  upon 
them,  unless  they  can  shew  to  the  satisfaction  of  the  Court  that 
the  persons  by  whom  the  benefits  have  been  conferred  had  com- 
petent and  independent  advice  in  conferring  them."  In  the 
view  I  take  it  is  unnecessary  to  discuss  the  effect  of  the  evidence 
in  this  case.  I  am  not  prepared,  however,  to  say  that  I  should 
come  to  the  same  conclusion  as  the  Master  of  the  Eolls  as  to  the 
(1)  L.  R.  1  Ch.  252,  at  p.  257. 
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effect  of  it ;  but  that  is  immaterial,  because  we  are  acting  on  the 
rule  which  I  have  mentioned.  It  appears  to  me  clear  from  the 
cases  that  no  distinction  can  be  recognised  between  a  gift  made 
to  a  solicitor  himself  and  one  made  to  his  wife.  It  is  obvious 
that  a  solicitor  might  benefit  largely  by  a  gift  to  his  wife,  and 
there  would  be  a  similar  temptation  to  exercise  undue  influence 
in  respect  of  such  a  gift.  The  wife  might  make  over  the  property 
to  him  the  day  after  it  had  been  given  to  her.  For  these  reasons 
I  think  this  appeal  must  be  allowed. 

Kay  L.J.  I  must  say  with  deference  that  I  cannot  agree  with 
the  view  expressed  by  the  Master  of  the  Kolls  with  regard  to  the 
rule  of  equity  on  this  matter.  It  appears  to  me  to  be  a  rule  of 
public  policy  of  great  importance  that,  while  a  person  is  under  the 
influence  or  presumed  influence  of  another  person  in  consequence 
of  a  confidential  relation  between  them,  that  other  person  cannot 
accept  from  him  a  gift  of  any  kind,  unless  it  is  shewn  to  have 
been  made  with  competent  independent  advice,  which  I  take  to 
mean  independent  advice  of  a  professional  nature.  The  rule  on 
the  subject  is  laid  down  by  Lord  Erskine  in  Wright  v.  Proud  (1) 
thus  :  "  So,  independently  of  all  fraud,  an  attorney  shall  not  take 
a  gift  from  his  client,  while  the  relation  subsists;  though  the 
transaction  may  be,  not  only  free  from  fraud,  but  the  most  moral 
in  its  nature."  Lord  Eldon,  dealing  with  the  same  subject  in 
Hatch  V.  Hatch  (2),  says :  "  This  case  proves  the  wisdom  of  the 
Court  in  saying,  it  is  almost  impossible  in  the  course  of  the 
connection  of  guardian  and  ward,  attorney  and  client,  trustee 
and  cestui  que  trust  that  a  transaction  shall  stand  purporting 
to  be  bounty  for  the  execution  of  antecedent  duty."  It  may  be 
observed  that  there  is  a  slight  difference  between  these  two 
statements  of  the  rule.  In  the  earlier  case  it  is  said  that  aB 
attorney  shall  not  take  a  gift  from  his  client;  whereas  Lord 
Eldon  says  that  it  is  almost  impossible  that  the  transaction  shall 
stand.  But  whl^was  said  by  Turner  L.J.  in  Rhodes  v.  Bate  (3) 
seems  to  explain  this  slight  difference  between  the  two  state- 
ments.   He  there  says  that  in  the  case  of  merely  trifling  gifts- 

(1)  13  Yes.  136.  (2)  9  Yes.  292. 

(3)  L.  E.  1  Ch.  252. 
YoL.  II.  1895.  3  0  2 
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1895 

LiLES 
V. 
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C.  A.  the  Court  would  not  interfere  to  set  them  aside  upon  the  mere 
1895  fact  of  a  confidential  relation  and  the  absence  of  proof  of  com- 
LiLEs  petent  and  independent  advice.  But  with  regard  to  all  other 
Terky  g^^^^  he  lays  it  down  as  a  strict  rule  that  "  persons  standing  in  a 
  confidential  relation  towards  others  cannot  entitle  themselves  to 

Kay  L.J. 

hold  benefits  which  those  others  may  have  conferred  upon  them, 
unless  they  can  shew  to  the  satisfaction  of  the  Court  that  the 
persons  by  whom  the  benefits  have  been  conferred  had  competent 
and  independent  advice  in  conferring  them."  I  cannot  conceive 
a  wiser  rule  than  this,  or  one  more  calculated  in  most  cases  to 
ensure  the  observance  of  justice  and  equity  between  parties  in 
such  a  confidential  relation.  It  applies  to  the  case  of  trustee 
and  cestui  que  trust,  to  that  of  guardian  and  ward,  and  pre- 
eminently to  that  of  a  solicitor  and  his  client,  who  is  necessarily 
so  much  under  the  influence  of  his  solicitor.  A  solicitor  to 
whom  such  a  gift  is  offered  ought  to  know  the  rule  on  the 
subject ;  and,  being  of  necessity  in  a  position  which  renders  him 
liable  to  so  much  suspicion,  he  ought  to  inform  his  client  that 
he  should  not  make  such  a  gift  without  independent  advice,  and 
that  the  client  should  not  carry  out  the  matter  through  him  as 
solicitor,  but  should  go  to  another  solicitor.  If  he  chooses  to 
act  himself  in  the  matter,  I  think  there  is  an  imperative  rule  that 
such  a  gift  is  invalid.  In  this  case  the  gift  was  to  the  solicitor's 
wife,  and  not  to  the  solicitor  himself;  but  the  decision  of  the 
Court  of  Exchequer  in  the  case  of  Goddard  v.  Carlisle  (1),  which 
has  never  been  disputed,  lays  it  down  that  there  is  no  difierence 
for  this  purpose  between  a  gift  to  a  man's  wife  and  one  imme- 
diately to  himself,  if  the  gift  to  the  wife  be  effected  by  undue 
influence  on  the  part  of  the  husband.  The  principle  is  that,  while 
the  confidential  relation  exists,  it  is  impossible  to  rebut  the 
presumption  of  undue  influence  unless  the  donor  had  competent 
and  independent  advice.  This  presumption  exists  as  much 
when  the  gift  is  made  to  the  wife  as  when  it  is  made  to  the 
solicitor  himself. 

I  confess  I  do  not  take  the  same  view  of  the  evidence  in  this 
case  as  the  Master  of  the  EoUs.  It  appears  that  the  plaintiff 
had  given  a  previous  intimation  that,  in  consequence  of  work 

(1)  9  Price,  169. 
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having  been  done  for  her  gratuitously  by  the  solicitor,  she  0.  A. 

intended  to  leave  these  houses  to  his  wife — that  is  to  say,  to  1895 

leave  them  by  a  will,  which  is  a  revocable  instrument.    All  that  Liles 

such  a  statement  would  amount  to  is  that  her  then  present  terry. 

intention  was  to  make  that  revocable  instrument  in  favour  of  the  ^""7"^ 

Kay  L.J 

solicitor's  wife.  Having  instructed  him  to  make  a  will,  she  has 
an  interview  with  him  for  the  purpose  of  signing  the  will ;  and  he 
then  brings  forward  a  deed,  which  she  had  given  him  no 
instructions  to  draw,  disposing  of  these  houses  in  favour  of  his 
wife.  The  plaintiff  says  that  she  asked  why  one  document 
would  not  do,  and  that  she  never  understood  that  the  deed 
was  not  a  revocable  instrument.  The  solicitor  himself  was  at 
the  time  of  the  trial  in  a  state  of  mind  that  precluded  him 
from  being  called  as  a  witness ;  but  there  was  the  evidence  of 
another  person  who  was  present  when  the  deed  was  executed. 
He  was  not  a  friend  of  the  plaintiff,  but  merely  happened  to 
be  present.  He  was  called  for  the  defendants.  He  did  not 
say  that  the  plaintiff  was  told  that  the  deed  would  be  irrevo- 
cable; all  he  said  was  that  the  deed  was  explained  to  her. 
If  I  had  been  the  judge,  I  should  have  come  to  the  conclusion 
that  she  never  did  know  the  difference  in  this  respect  between  a 
deed  and  a  will.  I  do  not  think  it  is  to  be  presumed  that  this 
old  lady  had  that  knowledge,  unless  the  matter  was  explained  to 
her.  All  this  took  place  when  she  went  to  sign  a  will ;  and  I  do 
not  think  it  was  clearly  shewn  that  she  understood  the  effect  of 
what  she  was  doing.  I  do  not,  however,  base  my  judgment  on 
any  such  consideration.  Assuming  that  she  did  know  what  she 
was  doing,  I  think  the  rule  of  equity  is  that  under  the  circum- 
stances she  must  be  presumed  to  have  been  acting  under  undue 
influence.  I  do  not  think  that  the  learned  judge  below  in 
determining  this  case  paid  sufficient  regard  to  the  rule  of  equity 
which  I  have  mentioned,  and  which  I  must  say  commands  my 
strongest  respect  and  approval.  For  these  reasons  I  think  this 
appeal  should  be  allowed. 

A2)^eal  allowed. 

Solicitor  for  plaintiff:  J.  Attenhoroiigh. 
Solicitors  for  defendants  :  Wilson  dt  Sons, 

E.  L. 

3  C  2  2 
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C-  ^'  [IN  THE  COURT  OF  APPEAL.] 

1895 

Oct  25.      SADLEK  V.  GKEAT  WESTERN  KAILWAY  COMPANY. 

Nuisance — Ivjunction — Damages — Nuisance  caused  hy  comhined  effect  of  the 
actions  of  two  independent  Persons — Distinct  Causes  of  Action — Joinder  of 
Defendants — Order  xvi.,  r.  4. 

The  plaintiff,  a  dealer  in  cycles,  brought  an  action  against  two  railway- 
companies  which  had  parcel  offices  adjoining  his  shop  on  opposite  sides, 
alleging  that  each  company  caused  carts  to  stand  on  the  highway  in  front  of 
its  office  for  an  unreasonable  length  of  time,  and  that  these  combined  acts 
prevented  all  access  to  his  shop  by  vehicle  or  cycle,  and  caused  him  special 
inconvenience  and  loss  of  trade.  He  claimed  damages  and  an  injunction. 
One  of  the  companies  obtained  an  order  in  chambers  staying  the  action 
unless  the  claim  was  amended  by  striking  out  the  name  of  the  other 
company  as  a  defendant : — 

Eeld^  by  A.  L.  Smith  L.J.,  that  the  order  was  right,  for  that  the  two 
companies  were  separate  tortfeasors,  and  could  not  be  joined  as  co-defend- 
ants in  an  action  for  damages,  however  the  case  might  have  stood  if  the 
action  had  been  for  an  injunction  only ; 

Held,  by  Rigby  L.  J.,  that,  it  having  been  decided  by  the  Court  of  Appeal 
that  where  several  persons  concurrently  do  acts  the  doing  of  which  by 
each  alone  would  not  be  a  nuisance,  but  which  collectively  create  a  nuisance 
to  which  all  contribute,  they  may  be  sued  together  for  an  injunction, 
the  present  action  ought  to  be  allowed  to  proceed  against  both  defendants, 
for  that  the  introduction  of  a  claim  for  damages,  whether  the  plaintiff 
could  succeed  upon  it  or  not,  ought  not  to  prevent  the  proceeding  for  an 
injunction,  which  was  the  principal  relief  sought. 

Thorpe  v.  Brumftt  (L.  R.  8  Ch.  650)  considered. 

This  was  an  appeal  by  the  plaintiff  from  an  order  of  Day  J. 
dismissing  an  appeal  from  an  order  of  a  master  that  the  action 
should  be  stayed  unless  the  plaintiff  amended  by  striking  out 
the  Midland  Eailway  Company  as  defendants. 

The  statement  of  claim,  to  which  the  Great  Western  Eailway 
Company  and  the  Midland  Eailway  Company  were  defendants, 
alleged — (1.)  that  the  plaintiff  had  a  shop  in  the  Strand  where  he 
carried  on  business  connected  with  cycles;  (2.)  that  the  Great 
Western  Eailway  Company  occupied  premises  immediately 
adjoining  the  shop  on  the  south  side,  and  the  Midland  Eailway 
Company  occupied  premises  immediately  adjoining  the  shop  on 
the  north  side,  and  used  their  respective  premises  as  railway 
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parcel  offices ;  (3.)  that  each  company  caused  or  permitted  a      c.  A. 
large  number  of  vans  and  carts  to  assemble  for  long  periods  of  1395 
time  on  the  highway  in  front  of  its  premises,  with  their  tailboards  g^j^^^^^^ 
projecting  over  the  footway,  and  great  quantities  of  parcels,  q^;^^^ 
crates,  and  boxes  to  be  conveyed  across  the  footway  into  and  Western 
from  such  vans  and  carts  partly  by  hand  and  partly  by  cranes,  ^-^^^^-^^ 
thereby  obstructing  the  highway  and  footway,  to  the  incon- 
venience and  peril  of  the  public,  and  that  the  excretions  of  the 
horses  drawing  the  vans  and  carts  caused  an  extremely  offensive 
stench ;  (4.)  that  these  acts  caused  special  inconvenience  and 
annoyance  to  the  plaintiff  by  preventing  access  to  his  premises. 
(5.)  "  Further,  each  of  the  defendant  companies  frequently  causes 
or  permits  access  to  the  plaintiff's  premises  to  be  blocked  by  its 
vans  and  carts  in  manner  aforesaid  at  the  same  time,  while  access 
to  such  premises  is  already  blocked  by  vans  and  carts  on  the 
other  side  of  his  premises  by  the  other  defendant  company  in 
manner  aforesaid,  and  by  their  respective  combined  acts  the 
defendants  thus  prevent  all  access  to  the  plaintiff's  premises  by 
vehicle  or  cycle,  and  also  cause  special  inconvenience  and  peril 
to  the  plaintiff  and  his  servants  and  customers  on  the  footway." 
Par.  6  stated  that  the  obstruction  alleged  in  pars.  3,  4,  and  5 
constituted  a  nuisance  to  the  plaintiff,  who  was  thereby  pre- 
vented from  carrying  on  his  business  in  an  advantageous  manner, 
and  he  specified  several  considerable  losses  which  he  had  sus- 
tained in  consequence.     He  claimed — "(1.)  lOOOZ.  damages. 
(2.)  The  like  sum  from  each  of  the  defendant  companies.  (3.)  An 
injunction  to  restrain  the  defendants  and  each  of  them  from 
continuing  the  acts  complained  of." 

The  Great  Western  Kailway  Company  applied  to  strike  out 
the  Midland  Eailway  Company  as  defendants.  The  master 
made  the  order  above  mentioned,  which  was  upheld  by  Day  J. 

Dickens,  Q.C,  and  Chester  Jones,  for  the  plaintiff.  Each  com- 
pany by  itself  creates  a  nuisance;  and,  further,  one  company 
blocks  the  way  when  it  is  already  blocked  by  the  other,  and 
this  combined  action  constitutes  a  nuisance.  It  is  not  neces- 
sary to  contend  that  the  two  companies  are  acting  in  concert ;  it 
is  enough  that  their  concurrent  acts  constitute  a  serious  nuisance, 
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0.  A.  "where  the  nuisance  from  the  acts  of  one  alone  might  be  trifling. 

1895  Thorpe  v.  Brumfitt  (1)  shews  that  acts  by  different  people,  which 

S^jjLER  taken  separately  would  be  too  trifling  to  give  a  right  of  action, 

Great  together  give  a  cause  of  action ;  and  the  same  principle  was 

Western    acted  upon  in  Lamlton  v.  Mellish,  Lamhton  v.  Cox.  (2) 
Kailway  Co.      ^  .    ^    ^  ^  ^  .  „ 

[A.  h.  feMiTH  L.J.    ihe  companies  are  separate  tortfeasors. 

What  authority  have  you  fox  suing  both  together  ?] 

Order  xvi.,  r.  4,  enables  them  to  be  joined  as  defendants,  and 
Thorpe  v.  Brumfitt  (1)  is  an  express  authority  in  favour  of  so 
joining  them.  In  Sannay  v.  Smurthwaite  (3),  which  dealt  with 
the  case  of  joinder  of  co-plaintiffs,  the  joinder  of  'co-plaintiffs 
with  separate  causes  of  action  was  held  improper ;  and  by  parity 
of  reasoning  a  joinder  of  defendants  against  w^hom  the  causes  of 
action  were  several  would  be  so ;  but  in  Rannay  v.  Smurthwaite  (3) 
there  was  no  connection  whatever  between  the  causes  of  action, 
each  of  the  plaintiffs  had  a  distinct  separate  demand,  and  the 
observations  of  Lord  Herschell  (4)  are  not  against  the  joinder 
where  there  is  such  a  connection  as  here.  In  Booth  v.  Briscoe  (5) 
eight  persons  sued  jointly  on  a  libel  impugning  their  conduct  as 
trustees,  and  the  action  was  held  sustainable. 

[A.  L.  Smith  L.J.  The  way  in  which  Lord  Herschell  men- 
tions Booth  V.  Briscoe  (5)  in  Smitrthiuaite  v.  Hannay  (6)  shews 
that  he  did  not  approve  of  it.] 

Lyttelton,  for  the  Great  Western  Eailway  Company.  The 
learned  judge  held  that  there  was  no  authority  at  common  law 
for  joining  in  one  action  two  tortfeasors  who  are  not  acting  in 
concert. 

[KiGBY  L.J.  It  may  not  be  necessary  for  the  plaintiff  to 
dispute  that  in  the  Common  Law  Courts  you  could  not  have 
done  so ;  but  now  you  have  to  deal  with  the  cases  in  Equity,  the 
Judicature  Acts,  and  the  General  Orders.] 

The  plaintiff  relies  on  Order  xvi.,  r.  4;  but  Smurthwaite  v. 
Hannay  (6)  decides  that  Order  xvi.,  rr.  1,  4,  apply  only  to 
joinder  of  parties,  not  to  joinder  of  causes  of  action.    The  only 

(1)  L.  E.  8  Ch.  650.  (4)  [1891]  A.  C.  502. 

(2)  [1894]  3  Ch.  163.  (5)  2  Q.  B.  D.  496. 

(3)  [1893]  2  Q.  B.  412 ;  [1894]  A.  C.  (6)  [1894]  A.  C.  502. 
494. 
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case  on  which  the  appellant  can  rely  is  Thorpe  v.  Brumfitt  (1),  C.A. 

and  it  went  much  on  the  ground  that  the  successors  in  title  of  1895 

the  grantor  of  a  right  of  way  could  not  derogate  from  the  grant.  Sadler" 

James  L.J.  proceeds  on  the  ground  that  each  of  the  parties  was  g^eat 

doing  a  wrong,  not  that  their  innocent  acts  together  made  a  Western 

Railway  C* 

wrong.  If  the  carts  of  the  Great  Western  Railway  Company  are 
lawfully  on  the  road,  their  being  there  cannot  be  made  unlawful 
by  the  Midland  Railway  Company  bringing  carts  there.  Thorpe 
V.  Brumfitt  (1)  was  a  Chancery  suit  for  an  injunction;  the 
present  is  a  mere  common  law  action  for  damages. 

[RiGBY  L.J.  Thorpe  v.  Brumfitt  (1),  which  is  binding  on  us, 
decides  that  an  action  for  an  injunction  will  lie  against  two 
independent  persons  whose  acts  collectively  make  a  nuisance. 
Suppose  that  an  action  lor  damages  will  not  lie,  have  you  any 
authority  to  shew  that  the  insertion  of  a  claim  for  damages 
so  vitiates  the  statement  of  claim  that  the  action  ought  to  be 
stayed?] 

The  Great  Western  Railway  Company  ought  not  to  be  embar- 
rassed by  having  the  action  continued  with  a  claim  for  damages 
pending. 

[A.  L.  Smith  L.J.  asked  whether  the  plaintiff  was  willing  to 
strike  out  the  claim  for  damages.] 
[The  plaintiff  declined  to  do  so.] 
DicJcens,  Q.G.,  in  reply. 

A.  L.  Smith  L.J.  I  am  sorry  to  say  that  I  cannot  agree  with 
my  brother  Rigby  in  this  case. 

This  is  an  appeal  from  the  decision  of  Day  J.  affirming  an  order 
of  the  master.  The  plaintiff  brings  a  common  law  action  in  the 
Queen's  Bench  Division  for  damages  against  two  railway  com- 
panies, the  Great  Western  Railway  Company  and  the  Midland 
Railway  Company,  for  committing  a  nuisance,  and  he  also  adds, 
what  is  now  an  every-day  occurrence,  a  claim  for  an  injunction 
at  the  end  of  his  statement  of  claim.  This  action  is  in  substance 
a  common  law  action  for  damages  to  be  tried  by  a  judge  and 
jury.  It  is  conceded  by  the  plaintiff's  counsel  that  the  Great 
Western  Railway  Company  has  not  acted  in  combination  with 
(1)  L.  R.  8  Ch.  650. 
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A.  L.  Smith  L.J. 


0.  A.  the  Midland  Bail  way  Company  in  doing  what  it  has  done,  and 
1895  also  that  the  Midland  Eailway  Company  has  not  acted  in  com- 
Sadler  bination  with  the  Great  Western  Eailway  Company  in  doing 
Great  what  the  Midland  Eailway  Company  has  done.  What  is  com- 
Western^  plained  of  is  this.  The  plaintiff  has  a  shop  in  the  Strand,  on 
one  side  of  which  the  Great  Western  Eailway  Company  has  a 
receiving  office  for  parcels  and  goods,  and  on  the  other  side  the 
Midland  Eailway  Company  has  a  similar  receiving  office.  They 
are  two  separate  and  independent  companies  carrying  on  separate 
and  independent  businesses,  each  bringing  its  own  vans  opposite 
its  own  premises  for  the  purposes  of  its  own  business.  One  has 
no  control  over  the  other,  and  each  acts  independently  in  what 
it  does.  It  seems  to  me  that  each  is  only  responsible  for  its  own 
acts,  and  is  not  responsible  for  the  acts  of  the  other.  I  agree 
with  this,  that  in  considering  whether  the  Great  Western  Eailway 
Company  has  committed  a  nuisance  or  not  (assuming  the  Midland 
Eailway  Company  to  be  struck  out)  the  doings  of  the  Midland 
Eailway  Company  would  have  to  be  taken  into  consideration. 
And  vice  versa,  if  the  action  had  been  against  the  Midland  Eail- 
way Company  alone,  the  doings  of  the  Great  Western  Eailway 
Company  would  have  to  be  taken  into  account  in  considering 
whether  the  Midland  Eailway  Company  was  committing  a 
nuisance;  in  what  it  did.  But  that  is  not  what  the  plaintiff  is 
trying  to  do  here.  He  is  trying  to  sue  as  co-defendants  two 
independent  separate  alleged  tortfeasors,  neither  of  whom  has 
any  control  or  power  over  the  acts  of  the  other  tortfeasor.  He  is 
trying  to  sue  them  jointly  in  one  action.  Can  he  do  that?  A 
summons  was  taken  out  to  stay  this  action  upon  the  facts  which  I 
have  stated  unless  the  Midland  Eailway  Company  was  struck  out. 
That  procedure  was  the  same  as  that  adopted  in  Smurthwaite  v. 
Hannay  (1),  these  two  defendants  being  joined,  as  I  understand, 
under  Order  xvi.,  r.  4,  and  the  ground  of  the  application  to  strike 
out  one  is,  that  Order  xvi.,  r.  4,  gives  no  power  under  the  circum- 
stances of  the  case  to  join  the  two  as  co-defendants.  My  brother 
Day  came  to  that  conclusion,  and  so  did  the  master,  and  so  do  I. 

It  seems  to  me  that  these  two  companies,  who,  if  they  are 
liable  for  anything  at  all,  are  independent  tortfeasors,  cannot  be 
(1)  [1894]  A.  C.  494. 
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joined  by  the  plaintiff  in  one  action  as  co-defendants.  As  I  read  0.  A. 
Smurtlnvaite  v.  Hannay  (1),  the  question  of  the  joinder  of  two  1895 


plaintiffs  equally  applies  to  joinder  of  two  defendants.    That  Sadler 
decision,  so  far  as  it  is  applicable  to  the  present  case,  is  against  great 
the  joinder  of  the  two  companies;  for  I  agree  with  Mr.  Lyttelton  j^^^^y^Qq 
that  the  House  of  Lords  decided  that  Order  xvi.,  rr.  1  and  4,   

.  ,  A.  L.  Smith  L.J. 

have  relation  only  to  the  joinder  oi  parties,  and  not  to  the 
joinder  of  causes  of  action. 

I  think  that  the  ground  of  the  difference  betvv^een  my  brother 
Eigby  and  myself  in  this  case  is  that  he  thinks  that  there  is  a 
joint  cause  of  action  against  the  two  companies.    With  submis- 
sion, I  do  not  think  that  there  is,  for  in  my  opinion  these  two 
torts,  if  they  are  torts,  are  independent  torts  by  the  different 
companies,  although,  as  I  have  already  stated,  the  acts  of  each 
company  can  be  taken  into  account  in  considering  the  acts  of 
one  company  and  deciding  whether  they  amount  to  a  nuisance 
or  not.     The  acts  of  the  other  company  must  be  taken  into 
account,  because  it  may  be  that  the  one  company  ought  not  to 
be  doing  what  it  was  when  the  other  company  was  doing  what 
it  did.    But  that  does  not  make  these  two  causes  of  action  a 
joint  cause  of  action,  or  give  any  right  to  join  one  company 
with  the  other  in  one  action.    It  is  said  that  I  am  not  following 
loyally  the  passage  in  the  judgment  of  James  L.J.  in  the  case 
of  Thorpe  v.  Brumfitt.  (2)    In  that  case  the  Lord  Justice  was  not 
dealing  with  an  action  at  law  for  damages,  but  he  was  dealing 
with  the  question  of  restraining  a  nuisance ;  and  if  the  plaintiff's 
counsel  in  this  action  had  accepted  that  position,  namely,  that 
he  would  strike  out  all  question  of  damages  and  simply  go  for 
the  injunction,  it  may  be  that  I  should  have  felt  myself  bound 
by  what  the  Lord  Justice  had  said ;  but,  inasmuch  as  the  plain- 
tiff adheres  in  this  case  to  what  I  say  is  a  common  law  action 
for  damages  with  the  claim  for  an  injunction  thrown  in,  I  think 
that  Day  J.  properly  exercised  the  jurisdiction  he  had  by  making 
the  order  which  he  did  make,  and  I  think  that  it  ought  to  be 
upheld. 

I  would  point  out  that  in  the  case  of  Lambfon  v.  Mellisli  (3), 

(1)  [1894]  A.  C.  49  i.  (2)  L.  R.  8  Ch.  650. 

(3)  [1894]  3  Ch.  163. 
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O.A.      before  Chitty  J.,  the  correct  course  was  adopted,  namelyj  a 
1895       separate  action  against  each  independent  tortfeasor. 
Sadler 

Great  Eigby  L.J.  I  regret  that  I  cannot  see  this  case  in  the  same 
point  of  yiew  as  my  brother  Lord  Justice.  The  question  turns 
upon  the  5th  clause  of  the  statement  of  claim,  in  which  it  is 
alleged  that  "  each  of  the  defendant  companies  frequently  causes 
or  permits  access  to  the  plaintiff's  premises  to  be  blocked  by  its 
vans  and  carts  in  the  manner  aforesaid  at  the  same  time  while 
access  to  such  premises  is  already  blocked  by  vans  and  carts  on 
the  other  side  of  his  premises  by  the  other  defendant  company 
in  manner  aforesaid,  and  by  their  respective  combined  acts  "  (I 
do  not  rely  upon  the  word  "combined,"  because  it  was  fairly 
explained  as  meaning  nothing  more  than  concurrent),  "  the 
defendants  thus  prevent  all  access  to  the  plaintiff's  premises  by 
vehicle  or  cycle."  That  is  a  substantive  ground  of  complaint  if 
it  is  made  out ;  and  it  appears  to  me  that  if  it  is  made  out  there 
is  a  nuisance — not  two  nuisances,  but  one,  a  nuisance  to  which 
each  of  the  defendants  contributes,  and  contributes  not  in  such  an 
uncertain  degree  that  the  plaintiff  does  not  know  how,  but  he 
says  that  each  of  the  companies  frequently  stops  access  on  one 
side  while  access  is  stopped  on  the  other  side  by  the  other 
company,  so  that  altogether  any  access  of  a  wheeled  vehicle  to 
his  premises  is  totally  prevented.  I  conceive  that  this  is  a  case 
in  which  an  action  can  be  brought  against  the  companies  jointly. 

It  is  said  that  this  is  a  common  law  action.  I  confess  that  I 
do  not  know  what  a  common  law  action  is  at  the  present  day. 
This  is  an  action  brought  in  the  Queen's  Bench  Division  in 
respect  to  a  matter  over  which  the  ancient  Common  Law  Courts 
had  jurisdiction — so  much  so,  that  in  Chancery  in  the  olden  days, 
if  the  plaintiff's  right  at  law  was  in  dispute,  the  question  of 
injunction  never  could  be  raised  until  the  right  at  law  had  been 
settled;  and  in  those  days,  if  the  case  of  Thorpe  v.  Brumfitt  (1) 
had  arisen,  it  would  have  been  sent  back  to  a  Common  Law  Court 
to  find  out  whether  there  was  a  nuisance.  That  has  been 
modified  in  later  times;  but  that  was  the  original  idea.  The 
plaintiff  rested  upon  a  legal  right.    James  and  Mellish  L.JJ.  in 

(1)  L.  R.  8  Ch.  650. 
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that  case  decided  that  the  acts  of  a  plurality  of  people  might,  C.  A. 
when  concurrently  done,  create  a  nuisance,  where  the  act  of  each  1895 
one  of  those  individuals  taken  alone  would  be  no  nuisance  at  Sadler 
all,  but  a  mere  ordinary  exercise  of  his  own  right.  That  is  qreat 
recognised  by  Chitty  J.  in  LamUon  v.  Mellish  (1),  though  that  jj^j^^'^y^g^ 
case  had  nothing  directly  to  do  with  the  question  of  parties,  as 
there  were  there  two  actions.  Now,  if  the  Court  of  Appeal  were 
right — and  I  think  that  we  are  bound  to  assume  that  they  were 
right — in  Thorpe  v.  Brimfitt  (2),  it  appears  to  me  that  according 
to  law,  as  well  as  in  accordance  with  what  is  convenient,  two 
or  three  people,  though  they  do  not  combine  in  the  sense  of 
planning  any  scheme  of  action,  may  in  fact  act  in  such  a  manner 
as  to  make  themselves  liable  to  be  sued  for  a  nuisance,  and 
(whether  they  were  jointly  liable  at  common  law  or  not)  liable 
to  be  sued  in  a  joint  action  under  the  effect  of  the  Judicature 
Acts  and  Order  xvi.,  r.  4.  Suppose  there  be  a  carriage-road 
which  I  have  a  right  to  use,  and  there  are  two  other  people  who 
have  a  similar  right  to  use  it.  If  the  carriage  of  one  of  them 
stood  on  the  road,  it  would  not  interfere  with  my  user  of  the 
road ;  but  if  the  carriages  of  both  stood  side  by  side  on  the 
road,  not  by  any  arrangement  between  them,  but  by  reason  of  a 
dispute  between  themselves,  and  so  stopped  my  way,  I  conceive 
that  they  would  be  doing  an  injury  to  my  right  of  way,  and 
might  be  sued,  I  should  have  supposed,  at  common  law.  But 
at  all  events,  that  being  the  state  of  things,  and  an  action 
being  brought  for  an  injunction,  what  right  has  one  defendant 
to  say,  "I  will  not  be  restrained  unless  my  co-defendant  is 
removed  from  the  action  "  ?  I  know-  of  no  such  right.  It  appears 
to  me  singularly  inconvenient  that  such  a  doctrine  should  be 
laid  down ;  and  I  thiuk  we  ought  not  to  act  in  accordance  with 
it  unless  we  are  absolutely  forced  to  do  so  by  some  decision 
binding  upon  us,  and  no  such  decision  has  been  brought 
before  us. 

If  it  is  said  that  damages  being  asked  for  is  a  reason  why  the 
action  should  be  stayed,  I  again  want  authority  for  that.    I  do 
not  remember  having  heard  of  any  such  authority,  and  none  has 
been  cited  before  us.    The  main  relief  sought  in  this  action  is 
(1)  [1894:]  3  Ch.  163.  (2)  L.  E.  8  Ch.  650. 
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C.  A.      the  injunction  to  do  away  with  a  state  of  things  which,  if  the 
1895       statement  of  claim  be  correct,  must  be  doing  continual  and  grave 
f^ADLEB     iiijury  to  the  business  of  the  plaintiff.    I  look  upon  the  injunc- 
Great     ^^^^  main  relief,  not  as  an  incident.    It  is  not  as  an 

^Western^  incident  that  an  injunction  is  granted.  It  is  granted  according 
to  the  rules  which  used  to  govern  the  Court  of  Chancery.  If, 
indeed,  there  be  a  difficulty  about  assessing  damages  against 
these  defendants  separately,  or  if  it  be  impossible  to  do  so,  that 
is  all  the  worse  for  the  plaintiff.  He  may  fail  in  establishing  his 
claim  to  damages,  but  I  do  not  see  how  any  objection  can  be 
taken  to  his  injunction;  and  the  injunction,  as  I  said  before,  is 
a  main  part  of  the  relief  that  he  asks  for.  As  to  Smurthwaite 
V.  Hannay  (1),  the  effect  of  that  decision,  as  I  understand  it,  is 
shortly  this,  that  you  cannot  bring  plaintiffs — and  by  parity  of 
reasoning  you  cannot  bring  defendants — before  the  Court,  where 
the  causes  of  action  vested  in  the  different  plaintiffs  or  the 
causes  of  action  that  exist  against  the  different  defendants  are 
separate.  I  do  not  look  upon  this  case  as  one  where  the  liability 
of  the  defendants  is  separate.  No  doubt  the  plaintiff  in  his 
statement  of  claim  alleges  a  separate  case  against  each  of  the 
defendants ;  but  in  clause  5  he  alleges  what  may  be  a  much  more 
formidable  case — that  the  concurrent  action  of  the  two  defend' 
ants  creates  a  nuisance.  If,  therefore,  my  judgment  had  to 
decide  this  matter,  I  should  differ  from  the  learned  judge ;  but 
of  course,  as  my  learned  brother  does  not  take  the  same  view,  the 
decision  stands. 

A.  L.  Smith  L.J.    There  will  be  no  costs  of  this  appeal. 

Apjoeal  dismissed. 

Solicitors  :  Kennedy,  'Hughes  &  Kennedy  ;  B.  Nelson, 
(1)  [1894]  A.  C.  494. 

H.  C.  J. 
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[IN  THE  COURT  OP  APPEAL.]  C.A. 

STRACHAN  v,  THE  UNIVERSAL  STOCK  EXCHANGE,  ^^^^t 

'      Nov.  li 

LIMITED  (No.  2).   

Stock  Exchange — Gaming  and  Wagering  Contract— Payment  of  Differences — 
Money  deposited  as  Cover — Action  to  recover  hack  Money — Gaming  Act, 
1845  (8^9  Vict,  c,  109),  s.  18. 

By  the  Gaming  Act,  1845,  it  is  enacted  that  "  No  suit  shall  be  brought 
or  maintained  in  any  court  of  law  or  equity  for  recovering  any  sum  of 
money  or  valuable  thing  ....  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which  any  wager  shall  have 
been  made." 

In  an  action  to  recover  back  money  deposited  as  cover  for  differences 
which  might  arise  on  gambling  transactions  in  stocks  and  shares,  it 
appeared  that  the  money  was  treated  by  the  defendants,  to  the  knowledge 
of  the  plaintiff,  as  appropriated  to  meet  his  losses  to  the  defendants,  and 
that  the  whole  amount  had  been  so  appropriated  before  the  plaintiff  gave 
notice  to  terminate  the  gambling  transaction  : — 

Held,  that  the  plaintiff  could  not  recover. 

The  statute  applies  equally  to  money  or  valuable  things  deposited  with 
the  other  party  to  the  bet  as  to  those  deposited  with  a  stakeholder. 

Appeal  of  the  plaintiff  from  so  much  of  the  judgment  in  the 
action  as  directed  judgment  to  be  entered  for  the  defendants  in 
respect  of  a  sum  of  3000Z. 

The  action  was  brought  to  recover  back  this  sum  of  money 
and  certain  shares  deposited  by  the  plaintiff  with  the  defendants, 
who  were  not  members  of  the  Stock  Exchange,  but  carried  on 
the  business  of  stock  and  share  jobbers  or  dealers.  The  money 
and  shares  were  deposited  by  way  of  cover  or  security  for  the 
payment  of  differences  on  the  transactions  between  the  plaintiff 
and  the  defendants  which  purported  to  be  dealings  in  stocks, 
shares,  and  securities.  The  action  was  tried  before  Cave  J.  and 
a  special  jury,  who,  in  answer  to  a  question  left  by  the  learned 
judge,  found  that  the  whole  of  the  transactions  between  the 
parties  were  gambling  transactions.  The  learned  judge  there- 
upon entered  judgment  for  the  plaintiff  in  respect  of  the 
deposited  shares  for  a  return  of  those  securities  or  their  value  ; 
but  he  entered  judgment  for  the  defendants  in  respect  of  the 


698 


QUEEN'S  BENCH  DIVISION. 


[1895] 


1895 

Steachan 

V. 

Univeesal 
Stock 

Exchange 
(No.  2). 


money  deposited.  The  defendants  appealed  as  to  these  securi- 
ties ;  and  the  Court  of  Appeal,  in  the  case  of  Strachan  v.  Universal 
StocJc  Exchange  (1),  affirmed  the  judgment  of  the  learned  judge 
on  this  matter.  The  plaintiff  subsequently  brought  this  appeal 
in  respect  of  the  money  deposited,  and  claimed  to  be  entitled  to 
recover  it  back.  Evidence  was  given  at  the  trial  as  to  the  mode 
in  which  the  money  deposited  had  been  dealt  with  by  the 
defendants ;  and  the  learned  judge  was  of  opinion  that  before 
the  action  was  brought  the  whole  amount  had  been  a^ropriated 
by  the  defendants  to  meet  the  indebtedness  of  the  plaintiff 
arising  on  the  accounts  between  them ;  and  that  consequently 
the  plaintiff  was  not  in  a  position  to  recover  back  the  deposit. 

1895.  Aug.  6.  Bigliam,  Q.C.^  and  Muir  Mackenzie,  for  the 
plaintiff,  in  support  of  the  appeal.  The  decision  in  Strachan  v. 
Universal  Stock  Exchange  (1)  covers  the  present  application.  It 
is  not  material  whether  the  securities  deposited  are  bonds,  or 
bank-notes,  or  cash.  If  the  person  who  deposits  them  is  in  time, 
he  may  repudiate  the  bet  and  recover  back  the  deposit;  and 
the  evidence  in  this  case  shews  that  the  intention  was  to  treat 
the  3000/.  as  a  continuing  deposit,  to  be  held  in  suspense  till  the 
account  was  closed,  and  that  the  defendants  did  not  attempt  to 
pay  themselves  out  of  it  until  after  action. 

Lawson  Walton,  Q.G.,  and  Pollard,  for  the  defendants,  con- 
tended that  the  former  judgment  of  this  Court  did  not  apply  to 
the  money,  which  was  deposited  to  abide  the  event  of  the  wagers, 
and  could  not  be  recovered.  Further,  the  evidence  shewed  that 
it  had  been  carried  into  account  to  meet  the  plaintiff's  indebted- 
ness to  the  defendants,  and  that  accounts  which  shewed  this  had 
been  furnished  to  him.  [They  cited  Manning  v.  Pureell  (2)  ; 
Martin  v.  Hewson  (3)  ;  Gattg  v.  Field.  (4)] 

Bigham,  Q.G.,  in  reply. 

Cur.  adv.  vult. 


1895.  Nov.  13.  Lord  Esher  M.E.  In  this  case  the  plaintiff 
is  an  officer  on  half-pay,  and  he  had  been  betting  with  his 
broker,  who  trades  as  a  limited  company,  to  the  extent  in  a 


(1)  Ante,  p.  329. 

(2)  7  D.  M.  &  a.  55. 


(3)  10  Ex.  737. 

(4)  9  Q.  B.  431. 
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few  months  of  something  like  three  millions.     The  broker  1895 


required  the  plaintiff  to  give  security;  and  he  accordingly  Strachan 
handed  over  certain  shares,  together  with  a  deposit  of  3000Z.  in  uj^jyE^sAL 
money.    The  bets,  which  were  in  respect  of  differences,  came  off  _  Stock 

^  ,  ^  Exchange 

in  favour  of  the  broker,  who  assumed  to  pay  himself  with  the     (No.  2), 
deposit  and  retain  the  securities.    An  action  was  brought  by  the  Lord  Esher  m.r. 
plaintiff  to  recover  back  both  the  securities  and  the  deposit ;  and 
Cave  J.,  before  whom  the  case  was  tried,  decided  that  he  was 
entitied  to  recover  back  the  former,  but  not  the  latter.    On  an 
appeal  by  the  defendant  this  Court  held  that  the  learned  judge 
had  rightly  decided  as  to  the  securities.    The  question  on  the 
present  appeal  is  whether  the  plaintiff  is  entitled  to  recover  back 
the  money  deposited.    The  delay  in  giving  judgment  is  mainly 
due  to  my  being  very  unwilling  to  say  that  the  plaintiff  should 
not  recover  back  the  deposit.    That  unwillingness  arose  from 
this  reason,  because  to  hold  that  the  money  could  not  be 
recovered  back  would  be  to  say  that  a  broker  who  understands 
this  business  and  persuades  a  person  who  deals  with  him  to  give 
a  deposit  can  get  that  deposit  completely  in  his  power.   I  think, 
however,  that  I  am  bound  to  hold  that  when,  under  such  circum- 
stances, a  person  is  so  foolish  as  to  give  a  deposit  he  can  never 
recover  it  back,  and  even  if  he  has  won  the  wager  the  person 
who  has  the  deposit  can  refuse  to  pay  it  back.    I  think  that  is 
the  effect  of  the  Act,  and  that  our  decision  must  go  to  that 
length.    It  is  quite  true  that  it  has  been  held  that  before  the 
wager  is  decided  it  can  be  repudiated,  and  a  deposit  can  be 
recovered  back.    These  decisions  seem  to  me  to  be  an  encroach- 
ment on  the  plain  words  of  the  Act ;  but  they  are  agreeable  to 
my  mind,  and  I  do  not  attempt  to  question  them.    But  when  we 
are  invited  to  go  further,  and  say  that  after  the  wager  is  deter- 
mined the  person  who  has  deposited  money  can  still  recover  it 
back  from  the  person  with  whom  the  bet  is  made  (I  am  not  now 
speaking  of  stakeholders),  I  cannot  see  that  we  ought  to  go 
that  length  on  the  true  construction  of  the  Act.    I  will  not  say 
anything  against  the  encroachments  on  the  Act  that  have  been 
made,  but  I  think  we  cannot  carry  them  farther.    The  true 
meaning  of  the  Act  is  that  such  a  deposit  as  this,  when  the 
wager  has  come  off  and  whether  it  is  lost  or  won,  cannot  be 
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C.  A.  recovered  back  if  the  person  with  whom  the  deposit  was  made 

1895  resists  giving  it  back.    I  am  fortified  in  this  view  by  the  judg- 

Strachan  iJaent  of  Turner  L.J.  in  Manning  v.  Furcell  (1),  where  he  says 

UmvERSAL  ^^^^  payments  in  respect  of  bets  and  deposits  upon  bets  decided 

Stock  in  the  testator's  lifetime  could  not,  having  regard  to  the  pro- 

EXCHANGE         .   .  „     ,  ,  ,  1    «  1  . 

(No.  2).  visions  01  the  statute,  have  been  recovered  from  the  testator  in 
LordE8herM.R.  lifetime.  I  think  those  provisions  are  absolute  upon  the 
point ;  and  on  that  ground,  although  the  result  that  a  man  who 
gets  a  deposit  and  loses  the  bet  can  nevertheless  keep  the 
deposit  is,  to  my  mind,  to  be  regretted,  I  think  the  decision  of 
Cave  J.  must  be  affirmed. 

Kay  L.J.  read  the  following  judgment : — The  plaintiff  and  the 
defendants  in  September,  1893,  entered  into  a  contract  for 
gambling  in  stocks  and  shares  by  pretending  to  buy  for  a  future 
day,  and  debiting  or  crediting  one  another  for  any  change  in  the 
market  price  on  the  day  named,  without,  in  fact,  buying  or 
selling  any  stocks  or  shares. 

The  plaintiff  deposited  with  the  defendants,  who  are  brokers, 
certain  property  as  security  for  the  performance  of  this  contract. 
These  securities  were  not  realized,  and  he  has  been  held  entitled 
to  recover  them.  But  he  also  deposited  with  the  defendants 
3000Z.  in  money,  in  two  different  sums  of  2000Z.  and  lOOOZ. — the 
former  sum  on  February  10,  1894,  the  latter  on  the  27th  of  the 
same  month.  The  receipts  for  these  sums  shew  that  they  were 
deposited  as  what  is  called  cover — that  is,  to  abide  the  results  of 
the  gambling — and  if  the  result  was  in  favour  of  the  brokers,  to 
enable  them  to  pay  themselves  by  appropriating  the  deposit,  or 
so  much  of  it  as  was  necessary. 

Accounts  were  furnished  by  the  brokers  every  three  months, 
and  in  the  first,  rendered  after  these  deposits  were  made,  they 
were  entered  to  the  brokers'  debit  on  the  days  of  receipt,  the 
balance  being  2413Z.  16s.  lid,  in  favour  of  the  plaintiff.  Thus 
536Z.  3s.  Id,  of  the  3000Z.  was  shewn  to  have  been  used ;  and  the 
account  shewed  that,  to  make  up  the  required  cover  of  3000Z.  for 
future  transactions,  586Z.  3s.  Id.  must  be  paid  to  the  brokers,  and 
on  the  assumption  that  this  would  be  done  there  was  an  entry, 
(1)  7  D.  M.  &  a.  55,  at  p.  66. 


^1  Q.  B. 


QUEEN'S  BENCH  DIVISION. 


701 


Deposit  retained,  3000Z."  Interest  was  credited  to  the  plaintiff 
upon  the  3000Z.  on  one  side  of  the  account,  and  on  the  other  he 
was  debited  with  interest  on  the  pretended  purchases.  The 
plaintiff  paid  586Z.  3s.  Id.  on  March  8 ;  and  the  3000Z.  having 
been  thus  made  good,  the  gambling  went  on  until  April  25, 
when  the  plaintiff  gave  notice  to  the  defendants  to  close  the 
account.  On  April  26  the  plaintiff  commenced  this  action  to 
recover  the  3000Z. 

It  appears  from  the  account  since  rendered,  which  has  been 
put  in  by  the  plaintiff,  that  at  that  date  he  was  indebted  to  the 
defendants  to  an  amount  much  exceeding  the  3000Z.,  the  account 
being  stated  precisely  in  the  same  way  as  the  former  account 
which  he  had  received,  and  the  3000Z.  being  entered  in  two  sums 
of  "balance  2413/.  16s.  11^^.  and  cash  586Z.  3s.  Idr  as  the  first 
items  to  the  plaintiff's  credit. 

Attention  was  particularly  called  to  the  fact  that  interest  on 
3000Z.  was  credited  to  the  plaintiff  up  to  June  22,  the  day  of 
"delivering  this  last  account,  and  this,  it  was  said,  shewed  that 
the  3000Z.  had  not  been  appropriated. 

Before  the  commencement  of  this  action  there  was  no  repudia- 
tion by  the  plaintiff  of  the  gambling  transaction. 

By  s.  18  of  8  &  9  Vict.  c.  109,  the  contract  between  the 
plaintiff  and  defendants  for  gambling  was  "null  and  void." 
By  the  latter  part  of  the  same  section  it  is  provided  that  "  no 
suit  shall  be  brought  or  maintained  in  any  court  of  law  or 
equity  for  recovering  any  sum  of  moiiey  or  valuable  thing 
alleged  to  be  won  upon  any  wager,  or  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the  event  on  which 
any  wager  shall  have  been  made." 

If  this  deposit  comes  within  those  words  it  cannot  be  re- 
covered. It  is  suggested  that  the  statute  only  refers  to  money 
or  valuables  deposited  with  a  third  person  as  stakeholder.  The 
statute  does  not  say  so — it  says  with  "  any  person  "  ;  and  I  am  not 
able  to  conceive  any  valid  reason  for  construing  it  to  have  the 
suggested  meaning.  The  object  is  to  discourage  gaming  and 
wagering,  by  making  the  money  won  or  lost  irrecoverable,  and 
also  by  making  any  deposit  made  to  abide  the  event  irrecover- 
able.  What  can  it  matter  with  whom  it  was  deposited  ?    If  this 
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C.A.  could  be  recovered,  the  intention  as  well  as  the  letter  of  the 

1895  statute  would  be  violated.    It  was  quite  familiar  that  money  was 

Strachan  deposited  with  one  of  the  gamblers,  as  well  as  with  a  third  party 

Universal  ^®  stakeholder.    For  example,  it  was  common  in  betting  with  a 

Stock  bookmaker  to  deposit  the  amount  which  he  mi2:ht  win  on  cash 

LXCHANGE  ,         .  ,  .  . 

(No.  2).  bets  in  his  hands — to  be  his  in  case  he  won,  if  not  to  be  returned 
kI^lIj.     when  he  paid  his  loss. 

This  very  thing  occurred  in  Manning  v.  Pur  cell.  (1)  The 
testator  in  that  case  kept  a  betting-office,  and  betted  on  horse 
races,  and  received  deposits  from  the  persons  who  betted  with 
him.  Some  of  these  bets  were  determined  against  him  in  his 
lifetime — some  after  his  death.  His  widow  and  administratrix 
paid  those  bets  decided  in  the  testator's  lifetime,  and  returned 
the  deposits  as  to  them.  She  also  returned  the  deposits  as  to 
those  bets  which  were  decided  after  the  testator's  death.  With 
respect  to  the  latter,  it  was  held  that  she  was  right  to  return  the 
deposits,  because  the  bets  undecided  were  cancelled  by  the 
testator's  death ;  but  as  to  those  decided  in  his  lifetime  she  was 
not  allowed  to  retain  the  amount  out  of  the  estate  on  the  ground 
that  8  &  9  Yict.  c.  109,  s.  18,  made  both  the  bets  and  deposits 
irrecoverable.  Turner  L.J.  said  that  as  to  these  payments 
"  having  regard  to  the  provisions  of  the  statute,  they  could  not 
have  been  recovered  from  the  testator  in  his  lifetime,  and  that, 
therefore,  the  payments  by  the  administratrix  in  respect  of  these 
can  be  regarded  only  as  voluntary  payments,  and  not  valid  as 
against  the  estate."  I  should  consider  this  decision  binding  on 
me  if  I  disagreed  with  it.  But,  for  the  reasons  already  indicated, 
I  respectfully  say  I  entirely  agree  with  it. 

Then  it  was  argued  that  at  any  time  before  the  money  was 
appropriated  by  the  defendants  the  plaintiff  could  repudiate  the 
void  contract  and  reclaim  the  deposit.  This  was  decided  in 
Varney  v.  Hichnan  (2)  and  Hampden  v.  Walsh  (3),  and  (in  the 
Privy  Council)  TrimUe  v.  Hill.  (4)  One  of  the  grounds  in  the 
first  of  these  cases,  and  I  confess  the  most  intelligible  to  me,  is 
that,  upon  the  repudiation,  the  money  ceased  to  abide  the  event, 
and  became  money  of  the  plaintiffs  in  the  hands  of  the  defend- 

(1)  7  D.  M.  &  G.  55.  (3)  1  Q.  B.  D.  189. 

(2)  5  C.  B.  271.  (4)  5  App.  Cas.  342.  . 
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ants,  without  any  good  reason  for  detaining  it.  In  Gathj  v. 
Field  (1)  it  was  held  that  the  repudiation  must  be  made  before 
action  brought,  and,  as  there  is  no  cause  of  action  until  repudia- 
tion, this  is  not  a  merely  technical  objection. 

But  there  is  a  question  whether  the  plaintiff  in  this  case  could, 
at  the  time  of  bringing  the  action,  have  repudiated,  so  as  to 
entitle  him  to  a  return  of  the  deposit ;  and  upon  the  facts  which 
I  have  stated  I  do  not  think  that  he  could.  He  did  not  bring 
this  action  until  the  3000Z.  was  more  than  absorbed  by  his  losses, 
and  he  knew,  from  the  manner  in  which  the  accounts  sent  to 
him  were  stated,  that  the  3000?.  would  be  treated  as  appropriated 
toward  those  losses.  It  was  sought  to  avoid  this  difficulty^by 
saying  that  in  the  account  rendered  after  action  the  plaintiff 
was  credited  with  interest  on  the  3000Z.  down  to  the  date  of 
sending  in  that  account,  although  it  shewed  a  large  balance 
against  him.  But  as  this  3000Z.  was  entered  as  the  first  item  of 
the  plaintiff's  credit,  this  credit  of  interest  must  be  treated  as  a 
mistake  if  it  really  credited  interest  beyond  April  25,  when  the 
account  was  closed. 

For  these  reasons  I  think  the  appeal  fails. 


0.  A. 
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A.  L.  Smith  L.J.  read  the  following  judgment : — The  plain- 
tiff, who  is  a  retired  officer  upon  half-pay,  had  transactions  with 
the  defendant,  who  trades  under  the  name  and  style  of  the 
Universal  Stock  Exchange,  Limited,  in  shares,  amounting  upon 
paper  to  over  three  millions  of  money  in  about  six  months.  It 
was  part  of  the  agreement  between  them  that  the  plaintiff  should 
deposit  with  the  defendant  3000Z.  in  money,  as  also  certain  other 
securities  with  which  we  are  not  now  concerned. 

The  action  came  to  trial  before  my  brother  Cave,  when  a 
special  jury  found  that  the  bargains  which  the  plaintiff  was 
seeking  to  repudiate  were  bargains  by  way  of  gaming  and 
wagering — in  other  words,  that  the  plaintiff  and  defendant  were 
bettors  inter  se  and  in  pari  delicto.  The  learned  judge  thereupon 
gave  judgment  for  the  return  of  the  securities  deposited  by  the 
plaintiff  with  the  defendant,  which  then  still  remained  in  his 
possession  unappropriated  by  him,  but  refused  to  order  the  return 

(1)  9  Q.  B.  431. 
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0.  A.  of  the  3000Z.,  being  of  opinion  that  the  evidence  shewed  that, 

1895  before  the  plaintiff  had  sought  to  put  an  end  to  the  wagering 

Steachan  and  gaming  which  was  being  carried  on  between  him  and  the 

Universal  ^^^iidant,  the  money  had,  according  to  the  agreement  which 

Stock     jj^d  existed,  been  exhausted  by  the  losses  sustained  by  the 

Exchange 

(NTo.  2).  plaintiff. 

A.  L.  Smith  L.J.  The  defendant  appealed  to  this  Court  against  the  judgment  of 
Cave  J.  ordering  the  return  of  the  securities,  and  we  dismissed 
the  appeal.  The  plaintiff,  though  he  gave  no  notice  by  way  of 
cross-appeal,  now  appeals  against  that  part  of  the  judgment  of 
Cave  J.  which  refused  to  give  judgment  for  the  repayment  to 
him  of  the  3000Z.,  and  the  question  is  whether  this  refusal  was 
correct. 

There  was  good  evidence  from  which  the  jury  might  find,  as 
they  did,  that  the  transactions  which  took  place  between  the 
plaintiff  and  the  defendant  were,  by  agreement  between  them, 
gaming  and  wagering  transactions,  they  being  of  opinion  that 
neither  party  was  in  reality  under  liability  to  take  up  a  single 
share,  the  differences  in  the  prices  of  named  shares,  as  they 
from  time  to  time  appeared  in  the  list  of  quotations,  being  the 
standard  upon  which  the  parties  were  to  game  and  wager,  and 
which  differences  were  alone  to  be  accounted  for  by  the  one  to 
the  other. 

The  object  with  which  the  3000Z.  was  deposited  by  the  plaintiff 
with  the  defendant  was,  that  the  defendant  might  be  certain, 
without  having  to  look  to  either  the  solvency  or  honour  of  the 
plaintiff,  of  being  able  to  obtain  payment  of  any  money  which, 
•upon  the  wagering  transactions,  might  appear  to  his  credit 
against  the  plaintiff. 

The  statute  8  &  9  Yict.  c.  109,  s.  18,  enacts  that  all  con- 
tracts by  way  of  gaming  and  wagering  shall  be  null  and  void ; 
and  it  also  enacts  that  no  suit  shall  be  brought  or  main- 
tained to  recover  any  sum  of  money  alleged  to  be  won  upon  any 
wager,  or  which  shall  have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  on  which  any  wager  should  have  been 
made. 

It  will  be  seen  that  this  section  does  not  make  the  agreement 
illegal,  but  renders  it  void;  and,  as  was  well  pointed  out  by 
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Lush  J.  in  Raigh  v.  Toiun  Council  of  Sheffield  (1),  a  wager  by  the  C.A. 

statute  is  made  a  thing  of  neutral  character — it  is  not  forbidden.  1895 

The  statute  leaves  an  ordinary  betting  debt  a  mere  debt  of  strachan" 

honour,  depriving  it  of  all  legal  obligation,  but  not  making  it  universal 

illegal.  Stock 

.  -n         ^  '  Exchange 

it  IS  manliest  that  no  action  can  be  brought  by  the  one     (No.  2). 

against  the  other  to  enforce  any  contract  so  declared  to  be  void ;  ^.  l.  smuh 

but  it  has  been  held  by  authorities,  which  it  is  far  too  late  now 

to  question,  that,  as  soon  as  one  party  to  a  gaming  contract 

receives  notice  from  the  other  party  that  the  former  declines  to 

abide  any  longer  by  the  wagering  contract,  money  deposited  by 

him  thereupon  ceases  to  be  money  deposited  in  the  hands  of  the 

latter  "  to  abide  the  event  on  which  any  wager  shall  have  been 

made  "  ;  and  any  money  still  in  the  latter's  hands  unappropriated 

by  him  becomes  money  of  the  former,  without  any  good  reason 

for  the  latter  detaining  it ;  and  in  such  circumstances  an  action 

for  money  had  and  received  to  the  plaintiff's  ,use  will  lie. 

This  was  held  as  long  ago  as  the  year  1828  by  the  King's 

Bench  in  Hastelow  v.  JacJcson  (2) ;  again,  in  1847,  by  the  Common 

Pleas  in  Varney  v.  Hickman  (3),  followed  by  Hampden  v.  Walsh  (4) 

in  1876,  and  adopted  in  1880  by  the  Privy  Council  in  Trimble  v» 

Hill.  (5)   This  principle  was  also,  as  it  appears  to  me,  enunciated 

by  Turner  and  Knight  Bruce  L.JJ.  in  the  case  of  Manning  v. 

Pur  cell.  (6) 

This  notice  may  be  given  before  as  well  as  after  the  event,  to 
abide  which  the  money  has  been  deposited,  has  come  off ;  but  in 
the  latter  case  it  must  be  given  before  the  money  has  been 
appropriated  to  the  purpose  for  which  it  had  been  deposited,  for 
if  appropriated  it  is  no  longer  money  of  the  plaintiff  in  the 
defendant's  hands.  If  it  is  still  unappropriated,  the  defendant 
cannot  set  up  the  gaming  and  wagering  contract  to  retain  it;, 
for  the  statute  enacts  that  such  a  contract  is  void.  The  result, 
therefore,  is  that  if  one  party  to  a  gaming  and  wagering  contract 
gives  to  the  other  party  notice  in  time  that  he  withdraws  from 

(1)  L.  E.  10  Q.  B.  102.  (4)  1  Q.  B.  D.  189. 

(2)  8  B.  &  C.  221.  (5)  5  App.  Gas.  342. 

(3)  5  C.  B.  271.  (6)  7  D.  M.  &  G.  55. 


706 


QUEEN'S  BENCH  DIVISION. 


[1895] 


C.  A.  the  contract,  lie  can  recover  back  his  deposit,  whether  in  the 
1895       hands  of  his  co-bettor  or  of  a  third  party — aliter  if  he  does  not. 


Steachan      In  the  present  case,  when  the  plaintiff  gave  the  notice  to  the 

Universal  defendant  that  he  withdrew  from  any  further  carrying  on  of  the 

i  Stock  ^aminsf  and  put  an  end  to  the  contract,  which  he  was  entitled  to 
Exchange  ... 

(No.  2).  do,  it  is  admitted  that  he  was  largely  indebted  to  the  defendant 
A.  L.  Smith  L.J.  for  differences;  and  in  my  judgment  my  brother  Cave  took  the 
correct  view  (notwithstanding  criticisms  that  have  been  made 
upon  the  form  of  the  accounts)  of  the  transactions  between  the 
parties,  when  he  held  that  as  the  plaintiff  became  from  time  to 
time  in  debt  to  the  defendant  for  differences  the  SOOOZ.pro  tanto 
became  used  up,  and  that  as  a  matter  of  fact  every  farthing  of 
the  3000Z.  had  been  exhausted,  and  more,  when  the  notice  was 
given  by  the  plaintiff,  and  that,  this  being  the  real  truth  of  the 
case,  the  plaintiff  could  not  recover  back  the  3000Z.  nor  any 
part  of  it. 

Cave  J.  was  right  in  refusing  to  order  the  return  to  the 
plaintiff  of  the  8000Z.  In  the  case  of  the  securities  deposited, 
the  plaintiff  was  in  time  with  his  notice,  and  in  this  he  was  not. 
The  appeal  must  share  the  same  fate  as  that  of  the  defendants' 
appeal,  and  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitor  for  plaintiff' :  Theodore  Allingham. 
Solicitors  for  defendants  :  Last  <&  Sons, 

A.  M. 
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[IN  THE  COURT  OF  APPEAL.]  C.  A. 

GLUTTON  &  CO.  v.  ATTENBOKOUGH.  ^^^^ 

Nov.  18, 19. 

Cheque — NegoUcible  Instrument — Fictitious  or  Non-existing  Person  — Tgno- 
ranee  of  Drawer — Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  Gl),  s.  7, 
suh-s.  S;  5.  73. 

A  clerk  employed  in  the  account  department  of  the  plaintiffs'  business, 
by  fraudulently  representing  to  them  that  work  had  been  done  on  their 
account  by  B.,  induced  them  from  time  to  time  to  draw  cheques  payable 
to  the  order  of  B.  in  payment  for  the  pretended  work.  There  was  in  fact 
no  such  person  as  B.  The  cheques  when  signed  by  the  plaintiffs  were 
sent  by  them  to  the  account  department  for  postage  to  the  supposed 
payee.  The  clerk,  having  obtained  possession  of  the  cheques,  forged  the 
indorsement  of  B.  to  them,  and  negotiated  them  with  the  defendant,  who 
gave  value  for  them  in  good  faith.  The  cheques  were  duly  honoured  by , 
the  plaintiffs'  bankers.  The  plaintiffs,  having  subsequently  discovered  the 
fraud,  sought  to  recover  from  the  defendant  the  amount  of  the  cheques  as 
money  paid  under  a  mistalve  of  fact : — 

Eeld  (affirming  the  judgment  of  Wills  J.),  that  B.  was  not  the  less  a 
fictitious  or  non-existing  person  "  within  the  meaning  of  s.  7,  sub-s.  3, 
of  the  Bills  of  Exchange  Act,  1882,  because,  at  the  time  of  drawing  the 
cheques,  the  plaintiffs  supposed  him  to  be  a  real  person ;  and,  conse- 
quently, that  the  defendant,  as  a  holder  in  due  course  of  the  cheques, 
which  must  be  treated  as  payable  to  bearer,  was  entitled  to  the  amounts 
which  he  had  received,  and  the  action  could  not  be  maintained. 

Appeal  from  the  judgment  of  Wills  J.  in  favour  of  the 
defendant. 

The  facts  as  found  by  the  learned  judge  are  fully  stated  in 
ihe  report  of  the  case  in  the  Court  below.  (1) 

E.  Tindal  Athinson,  Q.C.,  and  Meelc,  for  the  plaintiffs.  The 
supposed  cheques  were  not  in  truth  cheques,  because  no  one 
was  really  designated  as  payee  by  the  drawer.  They  were 
drawn  payable  to  order,  but  there  was  no  one  who  could  indorse  ; 
and  they  were  not  payable  to  bearer  by  virtue  of  sub-s.  3  of  s.  7 
of  the  Bills  of  Exchange  Act,  1882  (2),  because  that  section  only 

(1)  Ante,  p.  306.  cheque  is  a  bill  of  exchange  drawn  on 

(2)  By  s.  7,  sub-s.  3,  of  the  Bills  of  a  banker  payable  on  demand.  Ex- 
Exchange  Act,  1882,  "Where  the  cept  as  otherwise  provided  in  this  Part, 
payee  is  a  fictitious  or  non-existing  the  provisions  of  this  Act  applicable 
person,  the  bill  may  be  treated  as  to  a  bill  of  exchange  payable  on 
payable  to  bearer."    By  s.  73,  "  A  demand  apply  to  a  cheque." 
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applies  where  the  payee  is  "  a  fictitious  or  non-existing  person  " 
to  the  knowledge  of  the  drawer.  Therefore  the  defendant  could 
make  no  title  to  the  cheques.  The  case  of  BanJc  of  England  v. 
Vagliano  Brothers  (1)  does  not  govern  this  case,  as  the  learned 
judge  below  supposed.  There  the  question  was  whether  the 
bank  was  entitled  to  debit  its  customer,  the  acceptor,  with  the 
amount  of  the  bills  which  the  bank  had  paid,  and  the  case  was 
decided  mainly  on  the  ground  that  the  customer  was  estopped 
by  his  conduct  from  disputing  that  the  instruments  were  proper 
bills  of  exchange.  All  that  was  really  decided  by  the  learned 
Lords  who  dealt  with  s.  7,  sub-s.  3,  was  that,  if  the  drawer  knows- 
the  payee  to  be  fictitious  or  non-existing,  it  is  immaterial  for 
the  purposes  of  the  sub-section  that  the  acceptor  does  not  know 
that  to  be  so.  The  word  "  fictitious  "  in  the  sub-section  implies 
an  act  of  the  mind  of  the  person  who  draws  the  instrument,  and 
who  designates  the  payee.  If  he  chooses  to  put  in  circulation 
that  which  is  apparently  a  negotiable  instrument,  but  which  he 
knows  to  be  drawn  payable  to  a  fictitious  payee,  it  is  reasonable 
that  it  should,  when  issued,  be  treated  as  payable  to  bearer. 
The  object  of  the  enactment  was  that,  where  the  drawer  of  a  bill 
or  cheque  by  his  own  act  creates  this  difficulty,  he  shall  not  be 
able  to  take  advantage  of  it,  but  the  instrument  shall  be  payable 
to  bearer.  In  this  case  the  drawer  intended  to  draw  cheques- 
only  payable  to  the  order  of  a  real  person  ;  and  the  defendant 
took  the  cheques  as  payable  to  such  an  order,  and  not  as  payable 
to  bearer.  The  reasoning  of  Lord  Herschell  in  Bank  of  England 
V.  Vagliano  Brothers  (2)  really  was  to  the  effect  that  the 
fictitiousness  of  the  payee  must  be  determined  in  relation  to  the 
drawer,  and  not  the  acceptor  of  a  bill.  The  considerations 
which  apply  to  a  drawer  were  not  gone  into  in  that  case.  The 
plaintiffs  never  issued  these  cheques  or  put  them  into  circula- 
tion as  negotiable  instruments — certainly  not  as  payable  to 
bearer.  They  were  handed  to  a  clerk  for  a  special  purpose,, 
namely,  to  transmit  to  the  supposed  payee ;  and  while  they  were 
in  the  plaintiffs'  servant's  hands  they  were  in  the  plaintiffs' 
hands,  and  were  revocable.  It  was  as  if  they  had  been  placed  in 
a  drawer  and  stolen  from  thence.  In  that  case  negligence  in 
_   (I)  [1891]  A.  C.  107.  (2)  [1891]  A.  C.  107,  at  pp.  147-49. 
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the  custody  of  the  cheques  would  not  render  the  plaintiffs  liable 
on  them :  Arnold  v.  Cheque  Bank.  (1)  These  cheques  were 
never  negotiated.  There  was  no  "  delivery  "  of  the  cheques  to 
any  holder  within  the  meaning  of  s.  31  of  the  Bills  of  Exchange 
Act,  1882. 

[LoED  EsHER  M.E.  referred  to  s.  21,  sub-s.  2,  of  the  Act.] 
These  cheques  were  not  issued  by  the  plaintiffs  to  be  given  to 

any  one  as  cheques  payable  to  bearer. 
Sir  E.  Clarke,  Q.C.,  and  MacasMe,  for  the  defendant,  were  not 

called  upon. 


0.  A. 

1895 


&Co. 

V. 

Atten- 

BOROUGH. 


LoED  EsHEE  M.E.  In  this  case  the  plaintiffs  signed  these 
cheques,  being  no  doubt  induced  to  do  so  by  the  fraud  of  one  of 
their  clerks.  When  they  were  signed,  they  were  not  put  into  a 
drawer,  as  suggested  by  the  plaintiffs'  counsel,  but  were  given 
out  by  the  plaintiffs  to  their  clerk  in  order  that  they  might  be 
paid  over  as  cheques  to  some  one  else.  They  came  into  the 
hands  of  the  defendant,  who  took  them  for  value  and  in  good 
faith.  I  have  no  doubt  that,  if  a  person  so  signs  a  bill  or  cheque 
and  issues  it  as  a  negotiable  instrument,  he  is  liable  upon  it  to  a 
bona  fide  holder  for  value.  In  the  case  of  a  cheque  it  is  clear 
that,  when  it  is  presented  to  the  banker  for  payment,  and  he 
looks  at  the  signature  and  sees  that  it  is  the  signature  of  his 
customer,  he  at  all  events  has  no  need  to  look  any  further.  The 
plaintiffs'  counsel  contended  that  these  were  not  cheques.  I 
cannot  agree  with  that  contention.  They  were  signed  by  the 
drawers  as  cheques,  and  given  out  by  them  to  be  used  as  cheques ; 
and  in  the  hands  of  an  innocent  holder  for  value  I  think  they 
were  cheques.  The  same  principle  applies  where  a  person  signs 
his  name  as  acceptor  of  a  bill  of  exchange,  and  an  innocent 
holder  for  value  takes  it  on  the  faith  of  that  signature.  That  is 
the  effect  of  what  the  House  of  Lords  said  in  the  case  of  Bank  of 
England  v.  Vagliano  Brothers.  (2)  The  broad  principle  in  my 
opinion  is  that  a  person  who  draws  or  accepts  a  negotiable 
instrument,  whether  a  bill  of  exchange  or  a  cheque,  and  issues 
it  to  be  used  as  such,  is  liable  upon  it  to  a  person  into  whose 
hands  it  comes  bona  fide  and  for  value.  The  law  on  the  subject 
(1)  1  C.  P.  D.  578.  (2)  [1893]  A.  C.  107. 
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C.A. 

18S5 


Clutton 
&Co. 

V. 

Atten- 

BOROUGH. 
Lord  Esher  M.K, 


must  now  be  sought  for  in  the  code  contained  in  the  Bills  of 
Exchange  Act,  1882.  The  provision  of  the  Act  relating  to  the 
point  taken  in  this  case  is  stated  by  Lord  Herschell  and  the 
other  learned  Lords  who  decided  the  case  of  BanJc  of  England  v. 
Vagliano  Brothers  (1)  to  be  perfectly  plain.  It  appears  to  me 
that  the  present  case  comes  exactly  within  the  words  of  s.  7, 
sub-s.  3,  of  the  Bills  of  Exchange  Act,  1882,  as  interpreted  by 
the  Plouse  of  Lords  in  that  case.  That  being  so,  I  think  the 
appeal  must  be  dismissed. 


Lopes  L.J.  I  agree.  The  case  of  BanJc  of  England  v.  Vagliano 
Brothers  (1)  appears  to  me  to  be  conclusive  of  the  present  case. 
This  case  comes  in  my  opinion  within  sub-s.  3  of  s.  7  of  the  Bills 
of  Exchange  Act,  1882.  The  counsel  for  the  plaintiffs  in  their 
ingenious  argument  endeavoured  to  import  into  that  enactment 
a  qualification,  namely,  that  the  payee  of  the  bill  or  cheque 
must  be  a  fictitious  or  non-existing  person  to  the  knowledge  of 
the  drawer.  This  contention  appears  to  me  to  be  entirely  con- 
trary to  the  effect  of  the  decision  in  BanJc  of  England  v.  Vagliano 
Brothers.  (1)  It  was  sought  to  draw  a  distinction  for  this  purpose 
between  the  drawer  of  a  cheque  and  the  acceptor  of  a  bill  of 
€x;change.  I  can  see  no  distinction  between  them  with  regard 
to  the  application  of  the  sub-section.  I  will  not  attempt  to  give 
a,  definition  of  "  fictitious "  or  "  non-existing,"  as  I  think  the 
meaning  of  these  expressions  has  been  sufficiently  explained  in 
BanJc  of  England  v.  Vagliano  Brothers.  (1) 

Kay  L.J.  In  my  opinion  the  point  now  raised  is  really 
decided  by  the  case  of  Banh  of  England  v.  Vagliano  Brothers.  (1) 
I  understand  the  facts  to  be  in  substance  these.  A  clerk  of  the 
plaintiffs  caused  certain  cheques  to  be  laid  before  one  of  the 
plaintiffs'  firm,  who  signed  them,  and  then  gave  them  out  for 
the  purpose  of  being  issued  and  used  as  cheques.  He  understood 
that  this  was  what  was  to  be  done  with  them  by  the  clerk  to 
whom  they  were  handed.  The  cheques  were  drawn  to  the  order 
of  "  George  Brett,"  who  was  a  fictitious  person  in  the  sense  that 
no  individual  was  intended  by  that  name.    There  may  be  many 

(1)  [1891]  A.  C.  107. 
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persons  of  that  name  in  the  world,  but  none  of  such  persons  was  C.  A. 
intended.    The  plaintiffs'  clerk  forged  indorsements  upon  the  1895 

cheques,  and  took  them  to  the  defendant,  who  gave  value  for  Clutton 
them,  being  perfectly  innocent,  and  unaware  of  the  forgery  or 

any  other  irregularity  with  regard  to  the  cheques.    The  defend-  Atten- 

1      1  «  1-11  n  BOROUGH. 

ant  presented  them  lor  payment  and  received  the  amounts  oi   

them  from  the  bankers  upon  whom  they  were  drawn.  The  ^^y^-"^* 
plaintiffs  now  seek  to  recover  from  the  defendant  the  amounts 
so  received  by  him.  The  first  question  is,  what  were  these 
cheques  ?  Sect.  7,  sub-s.  3,  of  the  Bills  of  Exchange  Act,  1882, 
provides  that,  "  where  the  payee  is  a  fictitious  or  non-existing 
person,  the  bill  may  be  treated  as  payable  to  bearer."  The 
payee  in  this  case  was  in  my  opinion  such  a  person,  and 
therefore  the  cheques  were  payable  to  bearer.  It  was  argued 
that  this  was  not  so,  unless  the  drawer  knew  when  he  signed 
them  that  "  George  Brett "  was  a  fictitious  person.  That  seems 
to  me  to  be  the  very  point  that  was  decided  in  BanJc  of  England  v. 
Vagliano  Brothers.  (1)  In  that  case  the  majority  of  the  learned 
Lords  said  distinctly  that  the  sub-section  does  not  impose  the 
condition  that  the  payee  must  be  fictitious  to  the  knowledge  of 
any  person,  but  is  a  positive  enactment  that,  where  the  payee  is 
in  fact  a  fictitious  person,  the  bill  shall  be  payable  to  bearer ; 
and  that  to  impose  such  a  condition  would  be  to  add  words  to 
the  sub-section.  Lord  Herschell  said  in  that  case :  "  Turning 
now  to  the  words  of  the  sub-section,  I  confess  they  appear  to  me 
to  be  free  from  ambiguity.  *  Where  the  payee  is  a  fictitious  or 
non-existent  person  '  means,  surely,  according  to  ordinary  canons 
of  construction,  in  every  case  where  this  can,  as  a  matter  of  fact, 
be  predicated  of  the  payee.  I  can  find  no  warrant  in  the  statute 
itself  for  inserting  any  limitation  or  condition."  Again  he  said  : 
"It  is  said  that  when  the  acceptor  is  the  person  against  whom 
the  bill  is  to  be  treated  as  payable  to  bearer,  *  fictitious '  must 
mean  fictitious  as  regards  the  acceptor,  and  to  his  knowledge. 
With  all  respect,  I  am  unable  to  see  why  it  must  mean  this.  I 
confess  I  cannot  altogether  follow  the  meaning  of  the  words 
fictitious  *  as  regards '  the  acceptor.     I  have  a  difficulty  in 


(1)  [1891]  A.  C.  107. 
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Kay  L.J. 


C.  A.  seeing  how  a  payee,  who  is  in  fact  a  '  fictitious '  person  in  the 

1895  sense  in  which  that  word  is  being  used,  can  be  otherwise  than 

Glutton  fictitious  as  regards  all  the  world-^how  such  a  payee  can  be 

&  Co.  i  fictitious '  as  regards  one  person  and  not  another.    The  truth  is 

Atten-  the  words  *  as  regards '  the  acceptor  are  treated  as  equivalent  to- 

BOKOXJGH  cf  X.  1. 

the  words  *  to  the  knowledge  of '  the  acceptor.  But  I  do  not 
think  these  expressions  are  synonymous."  Then  further  on  he 
said  that  he  felt  himself  compelled  to  the  conclusion  "that  in 
order  to  establish  the  right  to  treat  a  bill  as  payable  to  bearer, 
it  is  enough  to  prove  that  the  payee  is  in  fact  a  fictitious  person, 
and  that  it  is  not  necessary  if  it  be  sought  to  charge  the  acceptor 
to  prove  in  addition  that  he  was  cognisant  of  the  fictitious 
character  of  the  payee."  That  is  the  law  as  to  the  acceptor  of  a 
a  bill  of  exchange.  Now  a  cheque  is  an  inland  bill  of  exchange, 
though  it  differs  from  other  bills  of  exchange  because  there  is 
no  acceptance  of  it  and  the  drawer  is  therefore  the  person 
primarily  liable  upon  it.  Although  the  drawer  is  not  in  terms 
an  "  acceptor,"  yet  he  is  substantially  in  the  same  position  as  an 
acceptor  of  a  bill,  and  every  word  of  the  judgment  in  Banh  of 
England  v.  Vagliano  Brothers  (1)  which  I  have  read  applies  as 
closely  to  his  position  as  to  that  of  the  acceptor  of  a  bill.  If  it 
is  sufficient,  in  the  case  of  such  an  acceptor,  that  the  bill  should 
be  in  fact  drawn  payable  to  a  fictitious  person,  and  the  question 
whether  the  acceptor  knew  that  to  be  so  is  immaterial,  it  seems 
to  me  that  in  the  case  of  a  cheque  the  knowledge  of  the  drawer 
is  equally  immaterial. 

Then  it  was  said  that  these  cheques  were  never  issued.  Upon 
the  facts  as  I  understand  them  I  cannot  agree  with  that  con- 
tention. The  drawer  signed  them  intending  them  to  be  cheques, 
and  handed  them  over  to  a  clerk  intending  them  to  be  issuedfas 
cheques.  To  allow  the  plaintiffs  after  that  to  say  as  against  an 
innocent  holder  for  value  that  they  were  never  issued  appears 
to  me  to  be  impossible.  The  defendant  seems  to  me  to  be 
entitled  to  say  that  these  cheques  must  be  treated  as  payable 
to  bearer  and  therefore  indorsement  was  unnecessary,  and  that 
he  took  them  for  value  and  in  good  faith,  and  therefore  he  had 


(1)  [1891]  A.  C.  107. 
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a  right  to  be  paid  the  amount  of  them.  I  do  not  see  any  answer  C.  A. 
to  that  contention ;  and  I  therefore  think  that  this  appeal  fails.  1895 

Glutton 

Appeal  dismissed.         &  Co. 

v. 

Solicitor  for  plaintiffs  :  H.  S.  Glutton,  Atten- 
Solicitors  for  defendant :  Stanley  Attenborough  &  Tyer. 

E.  L. 


BOROUGH. 


[IN  THE  COURT  OP  APPEAL.] 
HILL  V.  SCOTT. 

Carrier — Goods — Carriage  hy  Sea — Goods  shipped  witliout  Bill  of  Lading — 
Liability  of  Shipowner. 

The  plaintiff,  a  wool  merchant  at  Bradford,  bought  wool  in  London  and 
handed  a  delivery  order  to  the  defendant,  who  shipped  the  wool  on  board 
his  steamer  in  London,  carried  it  by  sea  to  Goole,  and  forwarded  it  by  rail 
to  Bradford,  charging  the  plaintiff  a  through  rate  of  11.  Is.  6d.  per  ton, 
which  covered  all  expenses  of  the  transit  from  London  to  Bradford,  in- 
cluding insurance.  The  insurance  was  effected  by  the  defendant,  who 
selected  the  underwriters  and  paid  the  premium,  after  receiving  directions 
from  the  plaintiff  as  to  the  amount  per  bale  for  which  he  was  to  insure. 
The  plaintiff  did  not  receive  possession  of  the  policy ;  and  on  previous 
occasions,  when  losses  had  occurred,  the  defendant  had  received  payment 
from  the  underwriters,  and  had  settled  with  the  plaintiff.  The  wool  was 
shipped  without  a  bill  of  lading.  In  cases  where  the  plaintiff  imported 
wool  from  Australia,  he  insured  it  for  the  whole  transit,  and  the  defendant 
charged  only  II.  5s.  2d.  per  ton  for  its  conveyance  from  London  to 
Bradford. 

In  an  action  to  recover  damages  for  injury  by  sea-water  to  the  plaintiff's 
wool,  bought  in  London  and  shipped  by  the  defendant's  steamer : — 

Held,  affirming  the  judgment  of  Lord  Russell  C.J.,  that  the  defendant 
had  insured  the  wool,  not  as  agent  for  the  plaintiff,  but  to  cover  his  own 
liability  as  carrier,  and  had  undertaken  a  liability  equal  to  that  of  a 
common  carrier,  and  had  not,  either  expressly  or  impliedly,  stipulated  for 
any  limitation  of  his  liability,  and  therefore  was  liable  without  proof  of 
negligence. 

Appeal  from  a  judgment  of  Lord  Eussell  of  Killowen  C.J., 
reported  ante,  p.  371,  where  the  facts  are  fully  set  out. 

Joseph  Walton,  Q,C.,  and  Eollams,  for  the  defendant. 
English  Harrison  (Channell,  Q.C.,  with  him),  for  the  plaintiff, 
was  not  called  on. 


C.  A. 

1895 
Nov.  19. 
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A.  LoED  EsHEE  M.E.  In  this  case  there  are  no  pleadings ;  but 
1895  under  the  direction  of  the  Court  the  parties  stated  what  case 
Hill  they  wished  to  have  tried.  The  effect  of  the  defence  raised  by 
Scott.  defendant's  solicitors  is  this — that  it  was  agreed  that  the 

defendant,  as  agent  for  the  plaintiff,  should  take  out  policies  of 
insurance  on  the  wool,  and  that  the  proper  inference  to  be 
drawn  from  this,  and  from  the  course  of  business  between  the 
parties,  is  that  the  defendant  was  not  to  be  liable  for  any  loss 
covered  by  the  policy  of  insurance.  The  Lord  Chief  Justice 
held  that  the  insurance  was  made  by  the  defendant  on  his  own 
behalf;  and,  having  looked  at  the  reasons  given  for  this  con- 
clusion, I  agree  entirely  with  them,  and  with  the  conclusion 
that  no  inference  can  be  drawn  of  any  stipulation  to  limit 
the  defendant's  liability.  I  also  agree  with  the  conclusion  of  the 
Lord  Chief  Justice,  that  had  the  insurance  been  effected  by  the 
defendant  as  agent  that  would  not  entitle  the  Court  to  draw  the 
inference  that  the  defendant's  liability  was  to  be  limited.  Even 
if  the  insurance  had  been  effected  on  behalf  of  the  plaintiff,  it 
would  give  him  an  additional  protection  in  case  of  loss,  but  he 
would  not  thereby  lose  his  right  to  go  against  the  defendant,  and 
would  be  at  liberty  to  sue  either  the  defendant  or  the  insurers. 
From  either  point  of  view  the  judgment  appealed  from  was  right, 
must  be  supported. 

Lopes  and  Kay  L.J  J.  concurred. 

Appeal  dismissed. 

Solicitors  for  plaintiff :  Flower ,  Nussey  dt  Fellowes,  for  Killich, 
Sutton  &  Vint,  Bradford, 

Solicitors  for  defendant:  EoUams,  Son,  Coward  &  Hawhsley. 

A.  M. 
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ACCEPTANCE— Sale  of  goods— Statute  of  Frauds  ' 
—Sale  of  Goods  Act,  1893  -        -  97 
See  Sale  of  Goods. 

ACCOUNT  DUTY— Marriage  settlement  of  widow 
Children  of  first  marriage — Voluntary  ■ 
disposition  -        -        -        -  341 
See  Revenue.  j 

 Vohmtary  transfer       _         _         -     466  ! 

See  Revenue.    5.  , 

ACCOUNTS  —  Trustee  in  liquidation— Board  of  \ 
Trade  -         -         -         -     634  | 

See  Bankruptcy.  11. 

ACT  OF  BANKRUPTCY— Bankruptcy  notice- 
Interpleader — Creditor  not  entitled  to 
issue  execution  _  _  _  521 
See  Bankruptcy.  i 

 Computation  of  time    -        -        -    264  j 

See  Bankruptcy.    2.  j 

ACTION — Railway  company  —  Passenger's  lug-  i 
gage  —  Personal  luggage  of  servant — 
Property  of  employer — Injury  hy  mis- 
feasance of  defendants     -        -  387 
See  Railway. 

ACTION,  CAUSE  OY— Maliciously  inducing  Em- 
Idloyer  to  discharge  Servant — Maliciously  inducing 
a  Person  to  abstain  from  employing  ayiotlier — 
Liability  to  Action  although  no  Breach  of  Contract 
involved — Liability  of  Members  of  Trade  Union 
for  acts  of  District  Delegate.']    An  action  will  lie  | 
against  a  person  who  maliciously  induces   a  | 
master  to  discharge  a  servant  from  his  employ-  j 
ment  if  injury  ensues  thereby  to  the  servant,  ' 
though  the  discharge  by  the  master  does  not  ' 
constitute  a  breach  of  the  contract  of  employment. 
An  action  will  also  lie  for  maliciously  inducing  a 
person  to  abstain  from  entering  into  a  contract  to 
employ  another,  if  injury  ensues  thereby  to  that  [ 
other.  —  The  plaintiffs  were  shipwrights,  em-  j 
ployed  by  the  day  by  a  firm  of  ship-repairers  to  [ 
execute  repairs  to  the  woodwork  of  a  ship.  Some 
ironworkers  who  were  members  of  a  trade  union 
were  employed  on  the  ironwork  of  the  ship,  and 


ACTION,  CAUSE  O'E— continued. 
they  objected  to  working  in  the  same  yard  with 
the  plaintiffs  upon  the  ground  that  the  latter  had 
previously  worked  at  ironwork  on  ships  in  another 
yarrl.  The  district  delegate  of  the  union  was 
called  in- by  the  ironworkers,  and  he  informed  the 
employers  that  the  ironworkers  would  leave  off 
work  unless  the  plaintiffs  were  discharged  that 
day.  In  consequence  of  that  threat  the  plaintiffs 
were  discharged  at  the  end  of  the  day.  The 
plaintiffs  brought  an  action  against  the  district 
delegate,  the  chairman,  and  the  general  secretary 
of  the  union,  for  maliciously,  and  with  intent  to- 
injure  the  plaintiffs,  inducing  the  employers  to 
discharge  the  plaintiffs  and  to  refuse  to  engage 
them  again.  The  jury  found  that  the  district 
delegate  acted  maliciously,  and  that  the  plaintiffs 
had  been  injured  thereby,  but  that  the  other  two 
defendants  did  not  authorize  his  acts : — Held, 
that  the  action  was  maintainable  against  the 
district  delegate,  although  the  discharge  of  the 
plaintiffs,  and  the  refusal  to  re-engage  them, 
involved  no  breach  of  contract  on  the  part  of  the 
employers :  Held,  also,  that  the  district  delegate 
was  not  the  agent  or  servant  of  the  members  of 
the  union,  so  as  to  render  each  member  liable  for 
his  acts,  and  that,  therefore,  the  chairman  and 
general  secn-etary  were  not,  merely  by  reason  of 
tiieir  being  members  of  the  union,  liable  in  the 
action.    Flood  v.  Jackson      -        -    C.  A.  21 

ADDRESS— Bankruptcy  —  Bankruptcy  notice- 
Address  of  creditor  -  -  534 
See  Bankruptcy.  5. 

AIDING  AND  ABETTING— Shooting  with  intent 
to  do  grievous  bodily  harm — Conviction 
of  principal  for  unlawfully  wounding 
See  Criminal  Law.  [482 

ANNULMENT  —  Bankruptcy  —  Payment  into 
Court — Payment  out  after  six  years  630 
See  Bankruptcy.  10. 

APPEAL — Order  of  judge  at  chambers — "Prac- 
tice and  procedure "  -  -  81 
See  Practice.  2. 
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ARBITRATION — Local  government — Differences 
to  be  determined  by  arbitration  of  Local 
Government  Board — Power  of  Court  to 
order  statement  of  special  case  -  43 
See  Local  Government. 

ARMY  AND  NAVY  —  Pension— Bankruptcy- 
Jurisdiction  —  Pension  inalienable  by 
Indian  law  -  -  -  -  117 
See  Bankruptcy.  7. 

ATTESTATION— Bill  of  sale— Validity  -  451 
See  Bill  of  Sale. 

2ANKER  —  Discovery — Inspection  of  bankers' 
books — Privilege — Entries  not  relevant 
See  Peactice.    4.  [669 

BANKRUPTCY  —  Act  of  Banhruptcy  —  Banh- 
ruptcy  Notice — Interpleader — Creditor  not  entitled 
to  issue  Execution — Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s,  4,  suh-s.  1  ((/).]  Where  goods  taken 
in  execution  under  a  judgment  have  been  claimed 
by  a  third  party  before  the  sheriff  has  made  a 
return,  and  an  interpleader  summons  has  been 
taken  out,  and  is  pending,  the  judgment  creditor 
is  not  in  a  position  to  issue  execution  for  the 
amount  of  the  judgment  debt,  and  therefore  is 
not  entitled  to  serve  a  bankruptcy  notice  on  the 
judgment  debtor.  In  re  Follows.  Ex  parte 
Follows        _        _        _        _        _  521 

2.  '  Act  of  Bankruptcy  —  Computation  of 

Time  —  Bankruptcy  Act,  1890  (53  &  54  Vict, 
c.  71),  s.  1.]  By  the  Bankruptcy  Act,  1890,  s.  1. 
a  debtor  commits  an  act  of  bankruptcy  if  execution 
against  him  has  been  levied  by  seizure  of  his 
goods,  and  the  goods  have  been  held  by  the 
sheriff  for  twenty-one  days :— iJeZcZ,  that  the 
sheriff  must  hold  the  goods  for  twenty-one  whole 
days,  in  the  computation  of  which  the  day  on 
which  the  seizure  is  made  is  to  be  excluded.  In  re 
North.    Ex  parte  Hasluck  -        -    C.  A.  264 

3.  Assets — Execution — Money  paid  under 

an  Execution — Money  paid  to  avoid  Sale — Bights 
of  Execution  Creditor  and  Trmtee  —  Bankruptcy 
Act,  1890  (53  &  54  Vict.  c.  71),  11,  suh-s.  2.] 
The  provision  in  s.  11,  sub-s.  2,  of  the  Bank- 
ruptcy Act,  1890,  by  which  the  trustee  is  entitled, 
as  against  the  execution  creditor,  to  money  paid 
under  an  execution  in  order  to  avoid  sale,  does 
not  affect  the  case  of  money  paid  to  prevent 
seizure,  and  the  execution  creditor  is  entitled  to 
such  money  as  against  the  trustee. — The  defend- 
ant, the  high  bailiff  of  a  county  court,  was  en- 
trusted by  the  plaintiff"  with  a  warrant  to  levy 
execution  on  the  goods  of  ajudgment  debtor.  He 
seized,  but  withdrew  from  the  premises  under  an 
arrangement  with  the  debtor.  The  next  day  the 
debtor  absconded.  The  defendant  then  obtained 
the  key  of  the  premises,  but  gave  it  up  to  the 
debtor's  father  on  the  father's  promise  to  pay 
the  amount  of  the  debt,  which  he  paid  to  the 
defendant  on  the  following  day.  The  plaintiff 
did  not  hear  of  this  payment  until  some  days 
later.  Within  fourteen  days  after  such  payment 
the  defendant  had  notice  of  a  bankruptcy  petition 
presented  by  the  debtor,  on  which  a  receiving 
order  was  made.  The  defendant  paid  the  amount 
of  the  debt  to  the  official  receiver,  and  the  plain- 
tiff sued  to  recover  the  amount  so  paid  : — Held, 
that  the  money  paid  by  the  debtor's  father  was 
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not  paid  "  under  an  execution,"  nor  "  paid  in 
order  to  avoid  sale,"  within  the  meaning  of  s.  11, 
sub-s.  2,  of  the  Bankruptcy  Act,  1890,  and  there- 
fore the  defendant  was  not  justified  in  paying  it 
to  the  official  receiver,  and  the  plaintiff  was 
entitled  to  recover  for  money  received  by  the 
defendant  to  his  use.    Bower  v.  Hett     -  51 

4.  Assets  —Execution — Money  paid  under 

an  Execution — Money  paid  to  avoid  Sale — Bank- 
ruptcy Act,  1890  (53  &  54  Vict.  c.  71),  s.  11, 
sub-s.  2.]  The  provision  in  s.  11,  sub-s.  2,  of  the 
Bankruptcy  Act,  1890,  by  which  the  trustee  is 
entitled,  as  against  the  execution  creditor,  to 
money  paid  under  an  execution  in  order  to  avoid 
sale,  does  not  apply  to  money  paid  after  execution 
issued  in  order  to  prevent  seizure,  and  the  exe- 
cution creditor  is  entitled  to  such  money  as 
against  the  trustee.    Bower  v.  Hett     C.  A.  337 

5.  Bankruptcy  Notice — Address  of  Creditor 

—Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  4,  suh-s.  1  (g) — Bankruptcy  Rides,  1886,  r.  136; 
Appendix,  Part  I.,  Form  No.  6.]  A  bankruptcy 
notice  stated  the  address  of  the  creditor  who 
issued  it  to  be  "White's  Club,  St.  James', 
S.W."  The  creditor  did  not  reside  at  the  club, 
and  he  was  in  fact  out  of  England  during  the 
wliole  of  the  seven  days  limited  by  the  notice  for 
the  payment  of  the  debt.  There  was  evidence 
that,  if  the  debtor  had  gone  to  the  club,  he 
would  have  been  referred  to  the  creditor's  London 
solicitor,  who  held  a  general  power  of  attorney 
for  the  creditor,  and  could  have  received  payment 
of  the  debt  on  his  behalf: — Held,  that  an  address 
at  which  the  creditor  could  not  be  found,  but 
could  only  be  heard  of,  so  that  the  debtor  could 
not  pay  the  debt  there,  was  not  such  an  address 
as  was  required  by  the  Bankruptcy  Act  and 
Rules ;  that  the  notice  was  consequently  invalid, 
and  that  the  non-payment  of  the  debt  within  the 
seven  days  did  not  constitute  an  act  of  bank- 
ruptcy.   In  re  Stogdon.    Ex  parte  Leigh 

[C.  A.  634 

6.  Fraudulent  Sale — Insolvent  Trader — ■ 

Sale  of  Business  to  Company  for  his  own  benefit— 
— Bankruptcy  of  Trader — Winding  up  of  Com- 
pany —  Rights  of  Trustee  in  Bankruptcy.']  A 
trader,  being  in  financial  difficulties,  sold  his 
business  to  a  limited  liability  company.  The 
subscribers  to  the  memorandum  of  association  of 
the  company  were  either  his  relatives  or  employees. 
No  cash  was  paid  by  the  company  for  the  business, 
and  no  shares  were  issued  to  the  public,  and  all 
the  shares  that  were  issued  were  issued  as  fully 
paid  up.  The  trader  was  appointed  the  managing 
director  of  the  company.  Some  months  after- 
wards a  receiving  order  was  made  against  the 
trader,  and  the  same  day  the  company  passed 
resolutions  for  a  voluntary  winding-up  : — Held, 
that  the  business  and  assets  of  the  company 
formed  part  of  the  property  of  the  bankrupt 
divisible  amongst  his  creditors,  subject  to  a  first 
charge  thereon  in  favour  of  the  bona  fide  creditors 
of  the  company.  In  re  Carey.  Ex  parte 
Jeffreys        _        _        _        _        _  624 

7.   Jurisdiction  —  Pension  inalienable  by 

Indian  Law — Order  for  Payment  to  Trustee — 
Exercise  of  Discretion — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  53,  suh-s.  2.]    The  Court 


[1895]  2  Q.  B. 


INDEX. 


717 


^AUKRJJTTCY— continued. 

has  jurisdiction,  under  s.  53,  sub,-s.  2,  of  the 
Bankruptcy  Act,  1883,  to  order  paymeDt  of  a 
pension,  which  is  made  inalienable  by  Indian 
legislation,  to  the  trustee  in  bankruptcy  of  the 
holder,  but,  as  a  matter  of  discretion,  such  an 
order  ought  not  to  be  made. — A  retired  officer  of 
the  Indian  army  had  a  pension,  granted  under 
the  Indian  Pensions  Act,  1871,  which  by  ss.  11 
and  12  of  that  Act  was  inalienable,  and  by  ss.  266 
and  354  of  the  Indian  Code  of  Civil  Procedure 
was  excepted  from  the  property  which  vests  in 
the  receiver  under  an  insolvency  in  India.  An 
order  was  made,  under  s.  53,  sub-s.  2,  of  the 
Bankruptcy  Act,  1883,  directing  payment  of  paji 
of  the  pension  to  the  trustee  in  bankruptcy  of  the 
holder : — Held,  that  there  was  jurisdiction  to 
make  the  order,  but  that,  as  its  effect  would  be  to 
defeat  the  object  of  tlie  Indian  legislature,  it  was 
wrongly  made,  and  must  be  set  aside. — Lucas  v. 
Harris  (18  Q.  B.  D.  127)  followed.  In  re  Saun- 
DEKS.    Ex  parte  !Saunders  -        -        -  117 

8.   Jurisdiction — Pension  made  inalien- 
able by  Indian  Law — Order  for  Payment  to  Trus- 
tee— Exercise  of  Discretion — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  53,  sub-s.  2.]  The  Court 
has  jurisdiction  under  s.  53,  sub-s.  2,  of  the  Bank- 
ruptcy Act,  1883,  to  order  payment  of  a  pension 
which  is  made  inalienable  by  Indian  legislation 
to  the  trustee  in  bankruptcy  of  the  holder. 
There  is  no  rule  of  law  that  in  the  (^ase  of  an 
Indian  pension  such  an  order  ought  never,  as  an 
exercise  of  discretion,  to  be  made ;  the  discretion 
to  make  the  order  is  absolute,  and  should  be 
exercised  in  each  case  with  regard  to  the  facts  of 
that  particular  case.  In  re  Saunders.  Ex  parte 
Saunders        -        -  -    C.  A.  424 

9.   Mutual  Dealings — Set-off — Deposit  of 

Goods  with  Authority  to  Sell  subject  to  approval  of 
Price— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52), 
s.  38.]  The  debtor  instructed  the  defendants,  a 
firm  of  auctioneers,  to  sell  his  house  and  furniture, 
and  a  sum  of  money  became  due  from  him  to 
them  in  respect  of  their  charges  for  the  sale  of 
the  furniture  and  the  attempted  sale  of  the  house. 
Subsequently  he  instructed  the  defendants  to 
remove  to  their  own  premises  certain  pictures 
"which  had  remained  unsold,  and  to  sell  them 
subject  to  his  approval  of  the  price.  The  debtor 
became  bankrupt  while  the  pictures  were  still 
unsold,  and  the  pictures  were  with  other  pro- 
perty of  the  bankrupt  subsequently  sold  by  the 
defendants,  acting  upon  the  instructions  of  the 
debtor's  trustee  in  bankruptcy.  The  defendants 
claimed  to  deduct  from  the  proceeds  the  money 
due  to  them  for  their  charges  in  respect  of  the 
sale  of  the  furniture  and  the  abortive  sale  of  the 
house  : — Held,  that  the  deposit  by  the  debtor  of 
the  pictures,  with  such  an  authority  to  sell  and 
receive  the  proceeds,  constituted  a  giving  of 
credit  by  him  to  the  defendants  ;  that  there  were 
therefore  mutual  dealings  between  him  and  the 
defendants  at  the  date  of  the  bankruptcy,  in 
respect  of  which  the  defendants  had  a  right  of 
set-off  in  bankruptcy  under  s.  38  of  the  Bank- 
ruptcy Act,  1883.    Palmer  t.  Day  &  Sons  618 

10.   Receiving  Order  annulled — Payment 

into  Court — Payment  out  after  Six  Years — Statute 
of  Limitations  (21  Jac.  1,  c.  16) — Bankruptcy  Act, 

Vol.  11.  1895.  3 


BANKRUPTCY— cow^mwed  . 
1883  (46  &  47  Vict.  c.  52),  ss.  35,  36.]  The  prin- 
ciples which,  under  ss.  35  and  36  of  the  Bank- 
ruptcy Act,  1883,  govern  the  annulment  of  an 
adjudication  in  bankruptcy  are  also  applicable 
to  the  annulment  of  a  receiving  order. — A  re- 
ceiving order  was  annulled  ou  payment  into  court 
by  the  debtor  of  a  sum  sufficient  to  pay  in  full 
those  of  his  creditors  for  the  payment  of  whose 
debts  he  could  not  produce  receipts.  After  six. 
years,  no  proof  or  claim  having  been  made  in  the 
meantime  by  the  creditors  in  question,  the  tlebtor 
applied  that  the  sum  in  court  might  be  paid  out 
to  him  : — Held,  that  the  Statute  of  Liujitations 
did  not  apply,  and  that  he  was  not  entitled  to 
the  order: — But  held,  that  on  the  Court  being 
satisfied  that  there  was  practically  no  possibility 
of  the  creditors  or  their  personal  representatives 
being  found,  and  on  reasonable  security  being 
given  by  the  debtor  for  the  repayment  into  court 
of  the  money  if  at  any  time  the  creditors  or  their 
personal  representatives  should  appear  and  make 
a  claim,  the  sum  in  court  might  be  paid  out  to 
the  debtor.  In  re  Dennis.  Ex  parte  Dennis  630 

11.   Trustee — Unclaimed  Funds  or  Divi- 
dends— Liability  to  render  Account — Board  of 
Trade—Bankruptcy  Act,  1883  (46  c&47  Vict.  c.  52),, 
s.  162.]  By  s.  162,  sub-s.  2  (a),  of  the  Bankruptcy 
Act,  1883,  where,  after  the  passing  of  this  Act, 
any  unclaimed  or  undistributed  funds  or  divi- 
dends in  the  hands  of  any  trustee  empowered  tO' 
collect,  receive,  or  distribute  any  funds  or  divi- 
dends under  any  Act  of  Parliament  mentioned 
in  the  fourth  schedule,  or  any  petition,  resolu- 
tion, deed,  or  other  proceeding  under  or  in  pur- 
suance of  such  Act,  have  remained  or  remain 
unclaimed  or  undistributed  for  six  months  after 
the  same  became  claimable  or  distributable,  or  in 
any  other  case  for  two  years  after  the  receipt 
thereof  by  such  trustee,  it  shall  be  the  duty  of 
such  trustee  forthwith  to  pay  the  same  to  the 
Bankruptcy  Estates  Account  at  the  Bank  of 
England.  (&)  The  Board  of  Trade  may  at  any 
time  order  "  such  trustee  "  to  submit  to  them  an 
account  verified  by  affidavit  of  the  sums  received 
and  paid  by  him  under  or  in  pursuance  of  any 
such  petition,  resolution,  deed,  or  other  proceed- 
ing : — Held,  that  ths  Board  of  Trade  were  en- 
titled to  enforce  an  order  for  an  account  against 
a  trustee  under  this  section  without  proving  that 
he  had  had  in  his  hands,  after  the  passing  of  the 
Act,  any  unclaimed  or  undistributed  funds  or 
dividends.  In  re  Cornish.  Ex  parte  Board  of 
Trade  -        -        -        -        -        -  634 

BEER— Sale  at  place  not  authorized  by  licence 
— Licensing  Acts  -  -  -  229 
See  Licensing  Acts. 

BETTING— Club— Place  used  for  betting— Bets 
made  between  members  only — "  Betting 
with  persons  resorting  thereto" — Betting 
Act,  1853  -  -  -  -  203 
See  Gaming.  2. 

 Lottery — Coupon  competition         -  474 

See  Gaming. 

BILL  OF  EXCHANGE— Cheque— "  Fictitious  or 
non-existent  person  "  —  Ignorance  of 
drawer        -  306,  707 

See  Cheque.    1,  2. 
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BILL  OF  'EXCB.A.'NGr'E— continued. 

 Kent— Bill  of  exchange  given  for  rent — 

Suspension  of  right  of  distress  -  405 
See  Landlord  and  Tenant. 

BILL  OF  LADING. 

See  Ship. 

 Charterparty — ^Proviso  that  the  master  in 

signing  bill  of  lading  shall  be  the  agent 
of  the  charterer — Liability  of  owner — 
Constructive  notice  -        -  539 

See  Ship.  5. 

 Exemption  of  owner  from  liability — Owner 

exercising  due  diligence  to  make  vessel 
seaworthy — Negligence  of  agents  408 
See^mv.  2. 

'  Exemption  of  shipowner  from  liability — 

Negligence  of  servants — "  In  navigating 
the  ship  or  otherwise "  -  -  301 
See  Ship. 

 Goods  shipped  without  bill  of  lading — 

Liability  of  shipowner  -  371,  713 
See  Carrier.    1,  2. 

 Refusal  to  sign — Penalty  or  liquidated 

damages  -  _  -  -  289 
See  Ship.  10. 

BILL  OF  SALE — Validity — Introduction  of  Terms 
not  for  the  Maintenance  or  Defeasance  of  the  Secu- 
rity— Attestation — Agent  of  Grantee — Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882  (45  &  46  Vict, 
c.  43),  ss.  8,  9,  10— Form  in  Schedule.']  A  bill  of 
sale  of  personal  chattels  was  given  to  secure  the 
repayment  of  money  advanced  by  several  busi- 
ness firms  who  were  creditors  of  the  grantor,  in 
order  to  enable  him  to  pay  a  composition  to  them 
and  to  others  of  his  creditors.  It  contained  stipu- 
lations that  the  grantor,  a  trader,  should  not 
during  the  existence  of  the  security  obtain  credit 
to  the  extent  of  101.  without  the  consent  of  one 
of  the  firms  parties  thereto,  but  this  clause  was 
Bot  to  apply  to  purchases  of  goods  from  any  of 
those  firms  ;  that  the  grantor  would  give  them 
the  greater  portion  of  his  business,  and  that  he 
would  keep  proper  books  of  account  of  his  busi- 
ness, and  permit  any  of  the  firms  or  their  agent 
to  inspect  the  same  : — Held,  by  Hawkins  J.,  that 
the  insertion  of  those  stipulations  rendered  the 
bill  of  sale  void,  under  s.  9  of  the  Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882,  as  not  in 
accordance  with  the  form  in  the  schedule. — The 
sole  attesting  witness  of  the  bill  of  sale  was  the 
agent  and  manager  of  one  of  the  firms  who  were 
grantees.  He  had  conducted  the  negotiations 
with  respect  to  the  giving  of  the  bill  of  sale  and 
the  payment  of  the  composition,  and  he  had  to 
see  that  such  composition  was  paid  to  the  creditors 
other  than  the  grantees.— Per  Hawkins  J. :  The 
bill  of  sale  was  duly  attested,  because  the  attest- 
ing witness  was  not  a  "party  thereto"  within 
the  meaning  of  s.  10  of  the  Act  of  1882.  Peace 
V.  Brookes     -----  451 


CA.B.'RIER-— Goods— Carriage  hy  Sea— Goods 
shipped  without  Bill  of  Lading — Liability  of  Ship- 
owner.]   The  plaintiff,  a  wool-merchant  at  Brad- 
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ford,  bought  wool  in  London,  and  handed  a  de- 
livery order  to  the  defendant,  who  shipped  the 
wool  on  board  his  steamer  in  London,  carried  it 
by  sea  to  Goole,  and  forwarded  it  by  rail  to  Brad- 
ford, charging  the  plaintiff  a  through  rate  of 
11.  Is.  Qd.  per  ton,  which  covered  all  expenses  of 
the  transit  from  London  to  Bradford,  including 
insurance.  The  insurance  was  effected  by  the 
defendant,  who  selected  the  underwriters,  and 
paid  the  premium,  after  receiving  directions  from 
the  plaintiff  as  to  the  amount  per  bale  for  which 
he  was  to  insure.  The  plaintiff  did  not  receive 
possession  of  the  policy,  and  on  previous  occa- 
sions, when  losses  had  occurred,  the  defendant 
had  received  payment  from  the  underwriters,  and 
had  settled  with  the  plaintiff.  The  wool  was 
shipped  without  a  bill  of  lading.  In  cases  where 
the  plaintiff  imported  wool  from  Australia,  he 
insured  it  for  the  whole  transit,  and  the  defend- 
ant charged  only  11.  5s.  ^d.  per  ton  for  its  con- 
veyance from  London  to  Bradford. — In  an  action 
to  recover  damages  for  injury  by  sea-water  to  the 
plaintiff's  wool  iDought  in  London  and  shipped 
by  the  defendant's  steamer : — Held,  that  the  de- 
fendant had  insured  the  wool,  not  as  agent  for 
the  plaintiff,  but  to  cover  his  own  liability  as 
carrier,  that  he  was  exercising  a  public  calling, 
and  had  undertaken  a  liability  equal  to  that  of  a 
common  carrier,  and  had  not,  either  expressly  or 
impliedly,  stipulated  for  any  limitation  of  his 
liability,  and  therefore  was  liable  without  proof 
of  negligence. — Liver  Alkali  Co.  v.  Johnson  (L.  R. 
9  Ex.  338)  followed.    Hill  v.  Scott       -  371 

2.  Goods —  Carriage  hy  Sea —  Goods  shipped 

without  Bill  of  Lading — Liability  of  Shipowner.] 
The  plaintiff,  a  wool  -  merchant  at  Bradford, 
bought  wool  in  London,  and  handed  a  delivery 
order  to  the  defendant,  who  shipped  the  wool  on 
board  his  steamer  in  LondoH,  carried  it  by  sea  to 
Goole,  and  forwarded  it  by  rail  to  Bradford, 
charging  the  plaintiff  a  through  rate  of  11.  Is.  Qd. 
per  ton,  which  covered  all  expenses  of  the  transit 
from  London  to  Bradford,  including  insurance. 
The  insurance  was  effected  by  the  defendant, 
who  selected  the  underwriters,  and  paid  the  pre- 
mium, after  receiving  directions  from  the  plaintiff 
as  to  the  amount  per  bale  for  which  he  was  to 
insure.  The  plaintiff  did  not  receive  possession 
of  the  policy;  and  on  previous  occasions,  when 
losses  had  occurred,  the  defendant  had  received 
payment  from  the  underwriters,  and  had  settled 
witli  the  plaintiff.  The  wool  was  shipped  with- 
out a  bill  of  lading.  In  cases  where  the  plaintiff 
imported  wool  from  Australia,  he  insured  it  for 
the  whole  transit,  and  the  defendant  charged 
only  Is.  5s.  %d.  per  ton  for  its  conveyance  from 
London  to  Biadford. — In  an  action  to  recover 
damages  for  injury  by  sea-water  to  the  plaintiff's 
wool,  bought  in  London  and  shipped  by  the  de- 
fendant's steamer: — Held,  affirming  the  judg- 
ment of  Lord  Russell  O.J.,  that  the  defendant 
had  insured  the  wool,  not  as  agent  for  the  plain- 
tiff, but  to  cover  his  own  liability  as  carrier,  and 
had  undertaken  a  liability  equal  to  that  of  a 
common  carrier,  and  had  not,  either  expressly  or 
impliedly,  stipulated  for  any  limitation  of  his 
liability,  and  therefore  was  liable  without  proof 
of  negligence.    Hill  v.  Scott        -    C.  A.  713 
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CARRIER — continued. 

 Kail  way  company  —  Passenger^s  luggage 

—Personal  luggage  of  servant — Pro- 
perty of  employer — Injury  by  misfeas- 
ance of  defendants  g  -  -  387 
See  Railway. 

CASES — Barlow  v.  Vestry  of  St.  Mary  Ahhotts, 
Kensington  (11  App.  Gas.  257)  con- 
sidered -  -  -  -  587 
See  Metropolis.  2. 

  Baumwoll  Manufactur  v.  'Furness  ([1893] 

A.  C.  8)  distinguished  -  -  639 
See  Ship.  5. 

 Brewer  v.  Eaton  (3  Doug.  230)  considered 

See  Landlord  and  Tenant.    2.  [400 

 Cotesworth  v.  Spohes  (10  C.  B.  (N.S.)  103) 

considered  -  -  -  -  400 
See  Landlord  and  Tenant.  2. 

 De  Mestre  v.  West  ([1891]  A.  C.  264)  con- 
sidered -  -  -  -  341 
See  Revenue. 

 Faure  Electric  Accumulator  Co.,  In  re  (40 

Ch.  D.  141)  distinguished  -  604 

See  Company. 

 Hood  Barrs  v.  Cathcart  ([1894]  2  Q.  B.  559) 

followed  -  -  -  -  212 
See  Husband  and  Wife.  -^"m^ 

 Howard  v.  Lupton  (L.  R.  lO'Q.  B.  598)  not 

followed  -  -  -  -  497 
See  Pedlar, 

 Jones  v.  Hough  (5  Ex.  D.  115)  commented 

on     -        -        -        -        -  289 

See  Ship.  10. 
 Liver  Alkali  Co.  v.  Johnson  (L.  R.  9  Ex.  338) 

followed     -         -        -        -  371 

See  Carrier. 
 Lucas  V.  Harriss  (18  Q.  B.  D.  127)  followed 

See  Bankruptcy.    7.  [117 

 Mackie  v.  Herhertson  (9  App.  Cas.  303)  con- 
sidered -  -  -  -  341 
See  Revenue. 

 Neshitt  V.  Greenwich  Board  of  Worhs  (L. 

R.  10  Q.  B.  465)  followed  -  219 
See  Metropolis.  3. 

 Newstead,  r.  Searles  (1  Atk.  265)  considered 

See  Revenue.  [341 

 Norman  v.  Binnington  (25  Q.  B.  D.  475) 

considered  -  -  -  -  301 
See  Ship. 

 Poulett  X.  Hill  ([1893]  1  Ch.  277)  explained 

See  Practice.    6.  [180 

^  Thorpe  v.  BrumMt  (L.  R.  8  Ch.  650)  con- 
sidered -  -  -  -  688 
See  Nuisance. 

 '  Wilson  V.  St.  Giles,  Camherwell  ([1892]  1 

Q.  B.  1)  followed  -  -  -  219 
See  Metropolis.  3. 

  Wray  v.  Ellis  (1  E.  &  E.'276)  doubted  and 

distinguished  -  -  -  61 
See  Margarine.    2.  ■ 

vCHARGING  ORDER— Share  of  Partner— Part- 
ner's separate  judgment  debt  -  126 
See  Partnership. 

3 


CHARTERPARTY— Bill  of  lading— Liability  of 
Owner  of  chartered  ship  on  bills  of 
lading  signed  by  master  -  282,  &39 
See  Ship,   4,  5. 

 Bill  of  lading — Proviso  that  the  master  in 

signing  bill  of  lading  shall  be  the  agent 
of  the  charterer — Liability  of  owner — 


Constructive  notice 
See  Ship,    4,  5, 


282,  539 


 Cargo — Hiring  of  entire  capacity  of  ship — 

Port— Deviation  -  -  366, 648 
See  Ship.    6,  7. 

 Demurrage  —  Colliery  guaranty  —  Incor- 
poration in  charterparty  — Commence- 
ment of  lay-days  -  -  -  662 
See  Ship.  8. 

 Discharge — Delivery  of  spars  and  poles — 

Consignee's  obligation  in  taking  delivery 
See  Ship.    9.  [294 

 Refusal  to  sign — Bills  of  lading — Penalty  or 

liquidated  damages  -  -  289 
See  Ship.  10. 

CHEQUE — "  Fictitious  or  non-existing  Person  " — 
Ignorance  of  Drawer — Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.  G.  61),  s.  7,  suh-s.  3  ;  s,  73.]  A  clerk 
of  the  plaintiffs,  by  fraudulently  representing  to 
them  that  work  had  been  done  on  their  account 
by  B.,  induced  them  from  time  to  time  to  draw 
cheques  payable  to  the  order  of  B.  in  payment  of 
the  pretended  work.  There  was,  in  fact,  no  such 
person  as  B,,  nor  had  any  such  work  as  was 
represented  been  done  on  the  plaintiffs'  account. 
The  clerk  forged  B,'s  indorsement  to  the  cheques, 
and  negotiated  them  with  the  defendant,  who 
gave  value  for  them  in  good  faith.  The  cheques 
were  duly  honoured  by  the  plaintiffs'  bankers. 
The  plaintiffs  having  subsequently  discovered 
the  fraud,  sought  to  recover  from  the  defendant 
the  amount  of  the  cheques  as  money  paid  under 
a  mistake  of  fact : — Held,  that  B.  was  not  the  less 
a  "  fictitious  or  non-existing  person  "  within  the 
meaning  of  s.  7,  sub-s.  3,  of  the  Bills  of  Exchange 
Act,  1882,  because  at  the  time  of  drawing  the 
cheques  the  plaintiffs  supposed  him  to  be  a  real 
person  ;  that  consequently  the  cheques  were  to 
be  treated  as  payable  to  bearer,  and  the  plaintiffs 
could  not  recover,    Clutton  &  Co.  v.  Atten- 

BOROUGH  _  -  -  _  _  306 

2,   "  Fictitious  or  non-existing  Person  " — 

Ignorance  of  Drawer — Bills  of  Exchange  Act,  1882 
(45  &  46  Viet.  c.  61),  s.  7,  sub-s.  3 ;  s.  73.]  A 
clerk  employed  in  the  account  department  of  the 
plaintiffs'  business,  by  fraudulently  representing 
to  them  that  work  had  been  done  on  their  account 
by  B.,  induced  them  from  time  to  time  to  draw 
cheques  payable  to  the  order  of  B.  in  payment 
for  the  pretended  work.  There  was  in  fact  no 
such  person  as  B.  The  cheques  when  signed 
by  the  plaintiffs  were  sent  by  them  to  the  account 
department  for  postage  to  the  supposed  payee. 
The  clerk,  having  obtained  possession  of  the 
cheques,  forged  the  indorsement  of  B.  to  them, 
and  negotiated  them  with  the  defendant,  who 
gave  value  for  them  in  good  faith.  The  cheques 
were  duly  honoured  by  the  plaintiffs'  bankers. 
The  plaintiffs,  having  subsequently  discovered 
the  fraud,  sought  to  recover  from  the  defendant 
the  amount  of  the  cheques  as  money  paid  under  a 
E  2  2 
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CKEQM'E— continued. 

mistake  of  fact : — Held  (affirming  the  judgment 
of  Wills  J.),  that  B.  was  not  the  less  a  "  fictitious 
or  non-existing  person  "  within  the  meaning  of 
s.  7,  sub-s.  3,  of  the  Bills  of  Exchange  Act,  1882, 
because,  at  tlie  time  of  drawing  the  cheques,  the 
plaintiffs  supposed  him  to  be  a  real  person  ;  and, 
consequently,  that  the  defendant,  as  a  holder  in 
due  course  of  the  cheques,  which  must  be  treated 
as  payable  to  bearer,  was  entitled  to  the  amounts 
which  he  had  received,  and  the  action  could  not 
be  maintained.    Glutton  &  Co.  v.  Aitenboeough 

[C.  A.  707 

CLUB—Betting    Act,   1853  — Place    used  for 
betting — Bets  made  between  members 
only — Betting  with  persons  resorting 
thereto"  -        -        -        -  203 
See  Gaming.  2. 
COLLISION — Insurance  (marine)  —  "  Piers  or 
other  similar  structures"  -        -  279 
See  Insueance  (Maeine).  2. 
COMPANY  —  Issue  of  Shares — Commission  to 
Stockbrokers — Act  ultra  vires.^    The  payment  by 
a  limited  company  of  a  reasonable  amount  of 
money  to  brokers  by  way  of  commission  or  broker- 
age for  placing  shares  is  not  an  act  ultra  vires  the 
company — In  re  Faure  Electric  Accumulator  Co. 
(40  Oh.  D.  141)  distinguished.  Meteopolitan 
Coal  Consumees'  Association  v.  SohiMGEouE 

[C.  A.  604 

 Sale  of  business — Bankruptcy  of  vendor — 

Fraudulent  sale — Eights  of  trustee  in 
bankruptcy  -  -  -  -  624 
See  Bankruptcy.  6, 

 Stamp — Marketable  security  -        -  598 

See  Eevenue.  7. 

CONCEALMENT — Marine  insurance — Insurance 
of  profit — Freight — Goods  damaged  196 
See  Ship.  11. 

CONTEACT— Breach— Damages— Remoteness 

See  Damages.  [640 

 Local  authority — Validity — Specification  of 

penalty  -  _  _  463,  538 
See  Local  Goveenment.    2,  3. 

 Master  and  servant — Implied  obligation  of 

servant — Improper  use  of  information 
obtained  during  service     -  1, 315 

See  Mastee  and  Seevant.    2,  3. 

 Master  and  servant  —  Seaman  —  Ordinary 

voyage— Increased  danger--Uncompleted 
voyage — Eight  to  wages  -  70,  418 
See  Ship.    12,  13. 

 Eailway  company — Passenger's  luggage — 

Personal  luggage  of  servant — Property 
of  employer — Injury  by  misfeasance  of 
defendants — Eight  of  owner  to  sue  387 
See  Eailway. 

CONVICTION— Closing  order— Limitation  of  time 
— Metiopolis  -  -  -  247 
See  Justices. 

COPYRIGHT  —  Musical  Composition — Dramatic 
Piece — Right  of  Representation — Notice  of  Re- 
servation— Dramatic  Copyright  Act,  1883  (3  tfe  4 
Wm.  4,  c.  15),  ss.  1,  2— Copyright  Act,  1842 
5  &  6  Vict.  c.  45),  ss.  2,  20— Copyright  (Musical 
Compositions)  Act,  1882  (45  &  46  Vict.  c.  40, 


COTYBIGJLT— continued. 

s.  2 — Copyright  (Musical  Compositions)  Act,  1888 
(51  &  52  Vict.  c.  17).]  To  bring  a  musical 
composition  within  the  provisions  of  the  Dramatic 
Copyright  Act,  1833,  it  must  have  the  charac- 
teristics of  a  dramatic  piece,  and  whether  it 
has  such  characteristics  must  be  determined  in 
each  case  by  the  nature  of  the  composition  itself. 
— A  song  that  does  not  require  for  its  representa- 
tion either  dramatic  effect  or  scenery  is  not 
dramatic  piece,  although  it  is  intended  to  be  sung 
in  appropriate  costume  on  the  stage  of  music-halls. 
— When  a  musical  composition  is  published,  in 
order  to  entitle  the  owner  of  the  right  of  public 
representation  or  performance  thereof  to  sue  for 
penalties  for  the  unlicensed  performance  of  sach 
composition,  the  right  of  representation  or  per- 
formance must  have  been  reserved  by  notice 
printed  on  every  published  copy,  as  provided  by 
the  Copyright  (Musical  Compositions)  Act,  1882 ; 
and  this  is  equally  the  case  where  the  musical 
composition  is  also  a  dramatic  piece  within  the 
Dramatic  Copyright  Act,  1833.  Fuller  v.  Black- 
pool Winter  Gardens  and  Pavilion  Company 

[C.  A.  429 

CORPORATION— Libel— Malice  on  part  of  secre- 
tary— Liability  -  _  _  156. 
See  Defamation. 

COSTS — Action  of  tort — Question  of  title — County 
court,  jurisdiction?  of  -  -  358 
See  Practice.  3. 

COUNTY  COVRT— Jurisdiction— Interpleader- 
Action  for  Commission — Claims  by  different  'par- 
ties.'] The  plaintiffs,  auctioneers,  sued  the  defen- 
dant for  35l  12s.,  agreed  commission,  in  respect  ; 
of  the  sale  of  a  house.  A  second  firm  of 
auctioneers  claimed  25Z.  from  the  defendant  for 
commission  in  respect  of  the  same  sale  of  the 
same  house  : — Held},  that  the  defendant  was  not 
entitled  to  relief  by  way  of  interpleader.  Grea- 
TOREX  V.  Shackle     -        -        -        -  249 

 Jurisdiction — Cos-ts — Action  of  tort — Ques- 
tion of  title  -  -  -  -  358 
See  Practice.  3. 

COVENANT  —  Quiet  enjoyment  —  Duration  of 
covenant  -  -  -  -  610 
See  Lani>loed  and  Tenant.  5. 

CRIMINAL  "LKVf- Aiding  and  Abetting— Indict- 
ment for  Felonious  Wounding  —  Conviction  of 
Principal  for  Unlawful  Wounding-.']  Upon  the 
trial  of  an  indictment  against  two  prisonera 
charging  one  with  feloniously  wounding  with 
intent  to  do  grievous  bodily  harm  and  the  other 
with  aiding  and  abetting  in  the  commission  of 
the  felony,  if  the  principal  be  convicted  of  the 
misdemeanour  of  unlawfully  wounding,  the  second 
prisoner  may  be  convicted  of  aiding  and  abetting 
him.    The  Queen  v.  Waudby     -    C.  C.  R.  482 

2.   Larceny — Animus  Furandi — Function 

of  Jury.]  Upon  a  trial  for  larceny  the  question 
whether  the  goods  were  taken  animo  furandi  is 
a  question  of  fact  for  the  jury. — A  prisoner  was 
tried  at  quarter  sessions  for  larceny ;  at  the  con- 
clusion of  the  case  the  jury  announced  that  they 
had  not  agreed  upon  their  verdict.  They  were 
then  asked  by  the  chairman  whether  they  be- 
lieved the  evidence  for  the  prosecution,  and. 
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CRIMINAL  LAW— continued. 
answered  the  question  in  the  affirmative ;  the 
chairman  then  directed  a  verdict  of  guilty  to  be 
entered: — Held,  that  the  conviction  was  bad, 
there  having  been  no  finding  by  the  jury  that 
the  prisoner  had  acted  animo  furandi.  The 
Queen  v.  Faenborough    -        -    C.  C.  R.  484 


DAMAGES — Contract  —  Breach  of  Warranty  — 
Hemoteness.']  The  plaintiffs,  a  firm  of  stevedores, 
contracted  to  discharge  a  cargo  from  the  defend- 
ant's ship,  the  defendant  agreeing  to  supply 
all  necessary  cranes,  chains,  and  other  gearing 
reasonably  fit  for  that  purpose.  The  defendant 
in  breach  of  his  agreement  supplied  a  defective 
chain,  which  broke  while  being  used,  and  in 
consequence  one  of  the  plaintiffs'  workmen  was 
injured..  The  plaintiffs  might  have  discovered 
the  defect  in  the  chain  by  the  exercise  of  reason- 
able care.  The  workman  brought  an  action  for 
compensation  under  the  Employers'  Liability 
Act,  1880  (43  &  44  Vict.  c.  42),  ss.  1,  2,  against 
the  plaintifis,  who  settled  the  action  by  paying 
the  workman  125L,  which  sum  they  sought  to 
recover  Irom  the  defendant  as  damages  for  breach 
of  his  contract.  It  was  not  disputed  that  the 
settlement  of  the  action  brought  by  the  workman 
was  a  proper  one  : — Held,  that  the  plaintiffs' 
liability  to  pay  compensation  to  their  workman 
was  the  natural  consequence  of  the  defendant's 
breach  of  contract,  and  such  as  might  reasonably 
be  supposed  to  have  been  within  the  contempla- 
tion of  the  parties  when  the  contract  was  entered 
into;  and  therefore  the  damages  claimed  were 
not  too  remote.    Mowbray  v.  Merry  weather 

[C.  A.  640 

DEFAMATION  ~  Libel  —  Privileged  Occasion— 
Hxcess  of  Privilege — Malice — Corporation.^  On 
the  trial  of  an  action  for  libel  against  an  incorpo- 
rated company  in  respect  of  a  statement  contained 
in  a  circular  composed  by  the  secretary  of  the 
company  and  sent  by  him  to  certain  of  their 
customers,  the  judge  having  ruled  that  the  occa- 
sion was  privileged,  the  jury  found  that  the 
statement  complained  of  was  in  excess  of  the 
privilege,  but  did  not  find  actual  malice  on  the 
part  of  the  defendants'  secretary : — Held  that, 
4he  occasion  being  privileged,  in  the  absence  of  a 
finding  of  actual  mttlice  the  defence  of  privilege 
was  not  rebutted,  and,  there  appearing  on  the 
facts  of  the  case  to  be  no  evidence  of  actual 
malice  in  the  publication  of  the  statement  com- 
plained of,  the  action  was  not  maintainable. — 
Query,  whether  malice  on  the  part  of  their 
secretary  would  have  made  the  defendants  liable. 
Nevill  v.  Fine  Arts  and  General  Insurance 
Company         -        -        -        -    C.  A.  166 

2.   Privilege  —  Communication  made  by 

Officer  of  State  in  course  of  Official  Duty — Vexa- 
tious Action.']  A  communication  relating  to  state 
matters  made  by  one  ofiicer  of  state  to  another  in 
the  course  of  his  official  duty  is  absolutely  privi- 
leged and  cannot  be  made  the  subject  of  an  action 
for  libel.  Ohatterton  v.  Secretary  of  State 
POR  India  in  Council  -        -        -    C.  A.  189 

DEFAMATION— Libel— Discovery         -  148 
See  Practice.  5. 


DEMURRAGE  —  Charterparty  —  Commencement 
of  lay-days  -  -  -  -  662 
See  Ship.  8. 

 Charterparty — Discharge — Delivery  of  spars 

and  poles  —  Consignee's  obligation  in 
takint?  delivery  _  _  _  294 
See  Ship.  9. 

DEVIATION— Charterparty  -       366,  648 

See  Ship.    6,  7. 

DISCOVERY  —  Inspection  of  bankers'  books- 
Entries  not  relevant — Account  of  person 
not  party  to  action  -  -  -  669 
See  Practice.  4. 

 Libel  —  Particulars  —  Inspection  of  docu- 
ments— Reduction  of  damages  -  148 
See  Practice.  5. 

DISTRESS— Bill  of  exchange  given  for  rent- 
Suspension  of  right  of  distress  -  405 
See  Landlord  and  Tenant. 

 Forfeiture — Non-payment  of  rent — Waiver 

of  right  of  re-entry  -  -  -  400 
See  Landlord  and  Tenant.  2. 

DRAIN— Liability  to  repair  —  Sewer— Effect  of 
builder's  disobeying  order  of  sanitary 
authority  -  -  -  -  208 
See  Metropolis.  6. 

 Sewer — Liability  to  repair — Disobedience  by 

builder  of  order  of  sanitary  authority 
See  Metropolis.    7.  [471 

DRAMATIC  PIECE— Right  of  representation— 
— Notice  of  reservation — Copyright  429 
See  Copyright. 


ELECTION — Continuous  occupation — Change  in 
character  of  occupation  —  Transfer  of 
whole  of  qualifying  premises  and  new 
tenancy  of  part  -  _  -  68 
See  Municipal  Corporation. 

EJECTMENT  —  Forfeiture  for  non-payment  of 
rent — Distress  for  rent — Waiver  of  right 
of  re-entry  -  -  -  -  400 
See  Landlord  and  Tenant.  2. 

EVIDENCE  —  Poor-rate  —  Rateable  value  — 
Public-house  -  -  -  133 
See  Poor-rate.  3. 

EXECUTION— Bankruptcy— Assets— Money  paid 
under  an  execution  —  Money  paid  to 
avoid  sale  -  -  -  61, 337 
See  Bankruptcy.  3,  4. 

 Fi.  fa. — Breaking  outer  door — Building  not 

dwelling-house  _  -  ~  663 
See  Sheriff. 


FACTOR — Hire  and  purchase  agreement  -  637 
See  Sale  of  Goods.  2. 

FOREIGN  PROPERTY— Probate  duty— Share  of 
residuary  estate  —  Money  invested  in 
colonial  mortgages  -        -  626 

See  Revenue.  4. 

FORFEITURE— Non-payment  of  rent— Distress 
for  rent — Waiver  of  right  of  re-entry — 
Action  to  recover  possession  -  400 
See  Landlord  and  Tenant.  2. 
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rKAUDS,  STATUTE  OF— Oral  agreement— Let- 
ting for  non-continuous  period — Entry — 
Payment  of  rent  on  account — Right  of 
landlord  to  recover  balance  of  rent  627 
See  Landlord  and  Tenant.  4. 

 Sale  of  goods — Acceptance    -        -  97 

See  Sale  of  Goods. 

FREIGrHT— Loss  of— "  Cancelling  of  charter" 

See  Insurance  (Marine).  [90 


GAMING — Lottery — Betting — Sale  of  Chances  in 
Lottery — Place  used  for  Betting — "  Coupon  Com- 
petition''—Gaming  Act,  1802  (42  Geo.  3,  c.  119), 
s.  2 — 4  Geo.  4,  c.  60,  s.  41 — Betting  Acts,  1853  and 
1874  (16  &  17  Vict.  c.  119,  ss.  1,  3,  4,  and  37  &  38 
Vict.  c.  15,  s.  3,  suh-s.  3).]  The  defendants  pub- 
lished a  newspaper  containing  an  advertisement 
of  a  "Coupon  .Competition,"  vfhich  was  to  be 
carried  out  by  means  of  coupons,  to  be  filled  up 
by  the  purchasers  of  the  paper  with  the  names  of 
the  horses  selected  by  the  purchasers  as  likely  to 
come  in  first,  second,  third  and  fourth  in  a  race. 
For  every  coupon  filled  up  after  the  first  the  pur- 
chaser paid  a  penny,  and  the  defendants  promised 
a  prize  of  lOOZ.  for  naming  the  first  four  horses 
correctly. — The  defendants  were  prosecuted, under 
the  Acts  for  the  Suppression  of  Lotteries,  for 
opening  and  keeping  an  office  to  exercise  a 
lottery,  for  selling  tickets  and  chances  in  a 
lottery,  and  for  publishing  a  proposal  or  scheme 
for  the  sale  of  tickets  and  chances  in  a  lottery  ; 
also,  under  the  Betting  Act,  1853,  for  opening, 
keeping,  and  using  an  office  for  the  purpose  of 
money  being  received  as  the  consideration  for  an 
undertaking  to  pay  money  on  events  and  contin- 
gencies relating  to  horse-races,  and  for  receiving 
moneys  as  deposits  on  bets,  on  condition  of  paying 
100?.  on  the  happening  of  events  and  contin- 
gencies relating  to  horse-races ;  also,  under  the 
Betting  Act,  1874,  for  publishing  an  advertise- 
ment inviting  all  who  read  it  to  make  bets  and 
wagers  on  such  events  and  contingencies. — On 
cases  stated  by  a  magistrate: — Held,  that  the 
transaction  did  not  amount  to  either  a  lottery  or 
betting,  within  the  meaning  of  the  Acts  under 
which  the  proceedings  were  instituted,  and  the 
defendants  were  not  liable  to  be  convicted. 
Stoddart  v.  Sagae.    Sagae  v.  Stoddaet  474 

2.   Place  used  for  Betting  —  Club — Bets 

made  between  Members  only — "  Betting  with  Per- 
sons resorting  thereto" — Betting  Act,  1853  (16  & 
17  Vict.  c.  119),  ss.  1,  3.]  The  Betting  Act,  1853, 
s.  1,  by  which  "  No  house,  office,  room,  or  other 
place,  shall  be  opened,  kept,  or  used,  for  the  pur- 
pose of  the  owner,  occupier,  or  keeper  thereof,  or 
any  person  using  the  same  ....  betting  with 
persons  resorting  thereto,"  does  not  apply  to  a 
case  where  members  of  a  bona  fide  club  make 
bets  with  each  other  in  the  club. — The  respondent 
was  charged  with  an  offence  against  the  above 
Act.  The  premises  in  question  were  owned  and 
occupied  by  a  club,  which  was  registered  under  the 
Companies  Acts.  By  the  rules  each  member  was 
required  to  hold  at  least  one  share,  and  disputes 
as  to  bets  were  settled  by  a  committee.  Eefresh- 
ments  and  dinners  were  served  in  the  club,  and 
newspapers  provided.  Members  were  in  the 
habit  of  betting  with  each  other  in  the  club-room. 


GAMING — continued. 

which  was  used  exclusively  by  members,  but  no 
member  had  any  particular  place  allotted  to  him. 
The  respondent,  who  was  a  member,  made  bets 
on  the  club  premises  with  other  members  only : — 
Seld,  on  a  case  stated  by  a  magistrate,  that  the 
respondent  was  not  guilty  of  an  ofi'ence  against; 
the  Act.   Downes  v.  Johnson      -        -  203 

GAMING  AND  WAGEEING— Stock  exchange- 
Payment  of  difi'erences— Securities  de- 
posited as  cover — ^Action  to  recover  back 
securities  -  -  _  329,  697 
See  Stock  Exchange.    1,  2. 

GENERAL  LINE  OF  BUILDINGS— Metropolis- 
Certificate  of  superintending  architect — 
Order  for  demolition  of  building  beyond 
line  -----  587 
See  Metropolis.  2. 

 Metropolis— Management  Acts        -  577 

See  Metropolis. 

GIFT — Undue  influence — Solicitor  and  client — 
Gift  by  client — Absence  of  independent 
advice  -  -  -  -  679 
See  Solicitor  and  Client. 

GRAIN^ — Metage  on  grain — Port  of  London  652 
See  London,  City  of. 


HAWKER  — Market  — Pedlar  using  horse  and 
cart — Markets  and  Fairs  Clauses  Act, 
1847:  Pedlars  Act,  1871  -  -  497 
See  Pedlar. 

HIRE  AND  PURCHASE  AGREEMENT— Sale  of 
goods — Possession  of  goods  under  agree- 
ment to  purchase — Sale  by  hirer  to  bong, 
fide  purchaser  without  notice — Convic- 
tion of  hirer  for  larceny  as  bailee  537 
See  Sale  of  Goods.  2. 

HOUSE  DUTY— Dwelling-house—  Exemption  — 
Training  stables  -  -  _  233 
See  Kevenue.  2. 

HUSBAND  AND  'WlE'E^Judgment  against  Mar- 
ried Woman — Restraint  on  Anticipation — Arrears 
of  Income  due  at  date  of  Judgment — Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75), 
s.  1,  sub-ss.  1,2,  3,  4 ;  s.  19.]  Where  a  married 
woman  has  separate  property  subject  to  a  restraint 
on  anticipation,  the  restraint  applies  to  income 
which  has  become  due,  but  has  not  yet  been  paid 
to  her;  and  therefore  such  income  cannot  be 
made  available  in  execution  upon  a  judgment 
against  her,  even  although  it  had  accrued  due  at 
the  date  of  the  judgment. — Hood  Barrs  v.  Cath' 
cart  ([1894]  2  Q.  B.  559)  followed.  Loftus  v. 
Heriot  -        -        -  -    C.  A.  212 


INCOME  TAX — Tithes — Assessment  for  occupa- 
tion of  lands — Reduction  by  commis- 
sioners -  -  -  -  123 
See  Tithes. 

INHABITED  HOUSE  DUTY  —  Exemptions — 
Charity  school  _  _  -  487 
See  Revenue.  3. 
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INJUNCTION  — Nuisance  — Damages  — Nuisance 
caused  by  combined  effect  of  the  actions 
of  two  independent  persons — Joinder  of 
defendants  -  -  -  -  688 
See  Nuisance. 

INNKEEPER— Xteri—(TOO(is  of  Third  Person.'] 
A  commercial  traveller  who  travelled  for  the 
plaintiffs  went  in  the  course  of  their  business  to 
stay  as  a  guest  at  the  defendant's  inn.  While 
he  was  there  the  plaintiffs  sent  to  him  certain 
parcels  of  goods  for  sale  in  the  district,  which 
goods  the  defendant  at  the  time  they  were  re- 
ceived into  the  inn  knew  to  be  the  goods  of  the 
plaintiffs,  and  not  of  the  traveller.  Subsequently 
the  traveller  failed  to  pay  for  his  board  and  lodg- 
ing in  the  inn  : — Held,  that  the  defendant  had  a 
lien  upon  the  goods  in  respect  of  the  debt. 
EoBiNS  &  Co.  V.  Gkay         -        -        -  78 

2.    Lien — Commercial  Traveller — Goods 

helonging  to  another  brought  to  Inn  by  Guest — 
Knowledge  of  Innlceeper.]  A  commercial  traveller 
employed  by  a  firm  who  dealt  in  sewing-machines 
went  to  stay  at  an  inn,  and  whilst  there  machines 
were  sent  to  him  by  his  employers  in  the  ordinary 
course  of  business  for  the  purpose  of  selling  them 
to  customers  in  the  neighbourhood.  Before  the 
goods  were  so  sent  the  innkeeper  had  express 
notice  that  they  were  the  property  of  the  em- 
ployers, but  he  received  them  as  the  baggage  of 
the  traveller,  who  subsequently  left  the  inn  with- 
out paying  his  bill  for  board  and  lodging : — Held 
(affirming  the  judgment  of  Wills  J.),  that  the 
innkeeper  had  a  lien  upon  the  goods  for  the 
amount  of  his  bill.    Kobins  &  Co.  v.  GtEAY 

[C.  A.  501 

INSURANCE  (MARINE)  — ioss  of  Freight  — 
"  Cancelling  of  Charter  " — Delay  through  Perils 
of  the  Sea — Frustration  of  Adventure.]  A  policy 
of  insurance  upon  freight  contained  the  provision 
"  no  claim  arising  from  the  cancelling  of  any 
charter  shall  be  allowed."  The  vessel  on  her 
way  to  the  port  of  loading  under  a  charterparty 
was  so  delayed  by  perils  of  the  sea  that  the  voyage 
contemplated  by  the  chaiter  became  impossible  ; 
but  no  agreement  to  set  aside  the  charter  was 
made  by  the  parties  :- — Held,  reversing  the  judg- 
ment of  a  Divisional  Court,  that  the  charter  had 
not  been  cancelled  within  the  meaning  of  the 
provision,  and  that  the  assured  was  entitled  to 
recover  upon  the  policy.    In  re  Ajst  Akbiteation 

BETWEEN  JaMIESON  AND  NEWCASTLE  STEAMSHIP 

Feeight  Insueance  Association      -    C.  A.  90 

2.  —  Policy — Reinsurance — Collision  Clause — 
"  Piers  or  similar  Structures."]  A  vessel,  insured 
by  the  plaintiffs,  was  driven  by  the  wind  and  sea 
against  a  sloping  bank,  formed  outside  the  break- 
water of  a  harbour  by  laying  down  loose  boulders 
in  the  sea  to  protect  the  breakwater,  and  was 
totally  lost.  The  plaintiffs,  having  paid  for  a 
total  loss,  sought  to  recover  under  a  contract  of 
reinsurance,  by  which  the  defendant  insured 
"  against  risk  or  loss  or  damage  through  collision 
with  any  other  ship  or  vessel  or  ice  or  sunken  or 
floating  wreck  or  any  other  floating  substance,  or 
harbours  or  wharves  or  piers  or  stages  or  similar 
structures  " : — Held,  that  the  loss  was  caused  by 
collision,  and  not  by  stranding,  and  therefore 
came  within  the  words  "  loss  or  damage  through 


INSURANCE  (WK-RISW)— continued. 
collision  with  ....  piers  or  stages  or  similar 
structures,"  and  the  plaintiffs  were  entitled  to 
recover.    Union  Maeine  Insueance  Company  v. 
BoEWiCK        _        _        -        -        -  279 

3.  Subject-matter — "  Hull  and  Machinery^* 

— "  Disbursements  " — Warranty — Breach — "  War- 
ranted uninsured  " — '•  Honour  "  policies.]  The 
plaintiff  efiected  a  time  policy  with  the  defendants 
for  lOOOL  on  the  "hull  and  machinery"  of  a 
steamship,  which  were  valued  at  10,000Z.  The 
policy  contained  a  proviso  "  5000Z.  warranted 
uninsured."  The  policies  effected  by  the  plaintiff 
on  the  hull  and  machinery  were  for  sums  amount- 
ing in  the  whole  to  5000Z.  He  had,  however,  by 
means  of  "honour"  policies,  effected  further 
insurances  to  the  extent  of  2600L  upon  "  dis- 
bursements." The  ship  was  lost  within  the 
insured  period,  and  the  defendants  disputed  their 
liability  on  the  ground  that  the  "  honour  "  policies 
constituted  a  breach  of  the  warranty : — Held^ 
affirming  the  decision  of  Kennedy  J.  ([1895]  1 
Q.  B.  836),  that  the  "honour"  policies  did  not 
cover  any  part  of  the  subject-matter  of  the  policy 
on  "  hull  and  machinery,"  and  were,  therefore,  not 
a  breach  of  the  warranty. — But  qusere  whether 
Kennedy  J.  was  right  in  holding  that,  if  the 
"  honour "  policies  had  covered  any  part  of  the 
subject-matter  of  the  other  policy,  they  would 
have  been  a  breach  of  the  warranty.  Eoddick  v. 
Indemnity  Mutual  Maeine  Insueance  Com- 
pany -  -  -  -  -  C.  A.  380 
 Insurance  of  profit — Freight — Goods  dam- 
aged— Loss  of  merchantable  character — • 
Liability  to  pay  freight  —  Warranty 
against  average — Concealment  of  mate- 
rial fact  -  -  -  -  196 
See  Ship.  11. 
INTERPLEADER  —  Action  for  commission  — 
Claims  by  different  parties  -  249 
See  County  Couet. 

JOINDER  OF  DEFENDANTS — Nuisance — Com- 
bined effect  of  the  actions  of  two  inde- 
pendent persons  —  Distinct  causes  of 
action  -  -  -  -  688 
See  Nuisance. 

JUDGMENT  CREDITOR— Bankruptcy  notice — 
Address  of  judgment  creditor  -  634 
See  Bankruptcy.  5. 

 Bankruptcy  notice — Interpleader — Creditor 

not  entitled  to  issue  execution  -  521 
See  Bankruptcy. 

JURY — Criminal  law — Larceny — Power  of  judge 
io  enter  verdict  of  guilty  -  -  484 
See  Ceiminal  Law^  2. 

JUSTICES — Practice — Conviction — Closing  Order 
— Limitation  of  Time — Summary  Jurisdiction  Act, 
1848  (11  &  12  Vict.  c.  43),  s.  11— Public  Health 
{London)  Act,  1891  (54  &  55  Vict.  c.  76),  s.  5, 
sub-s.  9.]  The  limitation  of  six  months,  within 
which  complaint  must  be  made,  imposed  by  s.  11 
of  the  Summary  Jurisdiction  Act,  1848,  applies 
to  proceedings  for  acting  contrary  to  a  closing 
order,  in  breach  of  s.  5,  sub-s.  9,  of  the  Public 
Health  (London)  Act,  1891,  and  therefore  a  con- 
viction for  such  an  offence,  which  imposes  a  fins 
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in  respect  of  every  day  during  a  period  exceeding 
six  calendar  months,  is  bad.  The  Queen  v. 
Slade.    jE'x  parte  Saunders         -        -  247 


LANDLORD  AND  TENANT— 5«7Z  of  Exchange 
given  for  Rent — Suspension  of  Bight  of  Distress.'] 
The  fact  of  a  landlord  taking  a  bill  of  exchange 
from  his  tenant  for  rent  due  is  some  evidence  of 
an  agreement  by  the  landlord  to  suspend  his 
remedy  by  distress  during  the  currency  of  the 
bill.    Palmer  v.  Bramley     -        -    C.  A.  405 

2.  Distress  for  Bent —  Waiver  of  Bight  of 

Be-entry — Action  to  recover  Possession — Common 
Xaiv  Procedure  Act,  1852  (15  &  16  Vict.  c.  76), 
s.  210  ]  A  distress  for  rent  levied  by  a  landlord 
does  not  operate  as  a  waiver  of  his  right  of  re- 
entry for  non-payment  of  that  rent  so  as  to  pre- 
vent him  from  maintaining  an  action  to  recover 
possession  of  the  demised  premises  under  s.  210 
of  the  Common  Law  Procedure  Act,  1852. — 
Cotenvorfh  v.  SpoJces  (10  C.  B.  (N.S.)  103)  is  not 
inconsistent  with  Brewer  v.  Eaton  (3  Doug.  230). 
— Decision  of  Mathew  J.  reversed.  Thomas  v. 
LULHAM  -         -         -         -         -     C.  A.  400 

3.  — —  Lease  of  Furnished  House — Implied 
condition  of  fitness  for  Habitation — Continuance 
of  Condition  during  Term.]  On  the  letting  of 
furnished  lodgings  there  is  no  implied  agreement 
that  the  lodgings  shall  continue  fit  for  habitation 
during  the  term.    Sarson  v.  Egberts     C.  A.  396 

4.   Oral  Agreement — Letting  for  non-con- 
tinuous period  —  Entry — Payment  of  Bent  on 
account — Bight  of  Landlord  to  recover  Balance  of 
Bent— Statute  of  Frauds  (29  Car.  2,  c.  3).  s.  4.] 
The  plaintiif  orally  agreed  to  let  a  piece  of  waste 
ground  to  the  defendant  for  three  successive 
Bank  holidays;  the  defendant  was  to  have  ex- 
clusive possession  of  the  ground  on  those  days, 
and  to  pay  45Z.  for  the  use  of  the  ground,  paying 
an  instalment  of  15L  for  each  of  the  three  days. 
The  defendant  entered  and  occupied  the  land  on 
the  first  of  the  three  days,  and  after  entry  paid 
the  first  instalment  of  15Z. ;  he  refused  to  occupy 
the  ground  on  the  other  two  days,  or  to  pay  to 
the  plaintiff  the  balance  of  the  rent.  In  an  action 
by  the  plaintiff  to  recover  the  two  remaining 
instalments,  the  defendant  contended  that  the 
claim  was  barred  by  virtue  of  s.  4  of  the  Statute 
of  Frauds: — Held,' i\\Q.t  there  having  been  an 
entry  for  the  purpose  of  occupation  under  an 
agreement  for  single  letting  (although  the  period 
of  tlie  agreed  letting  was  not  continuous)  at  a 
single  rent,  and  a  payment  of  rent  on  account  of 
the  entry,  the  plaintiti's  right  to  reqover  the 
balance  was  not  affected  by  the  fact  that  the 
agreement  was  not  in  writing,  and  the  Statute  of 
Frauds  afforded  no  defence  to  the  claim.  Small- 
wood  V.  Sheppards    -        -        -        -  627 

6.  Sub-lease — Implied  Covenant  for  Title  or 

for  Quiet  Enjoyment — Duration  of  Covenant.]  The 
defendants  being  possessed  of  a  term  of  years  in  a 
house,  of  which  term  there  were  eight  and  a  half 
years  then  unexpii-ed,  by  indenture  sub-let  the 
premises  to  the  plaintiffs  for  a  term  of  ten  and  a 
half  years,  acting  under  a  mistake,  but  in  good 
faith.  Tlie  sub-lease  did  not  contain  any  express 
covenant  either  for  title  or  for  quiet  enjoyment, 


LANDLORD  AND  TEHfATST— continued. 
nor  did  the  words  of  letting  include  the  word 
"  demise."  The  plaintiflfs  occupied  the  premises 
until  the  end  of  the  eight  and  a  half  years,  when 
they  were  evicted  by  the  defendants'  superior 
landlord.  The  plaintiffs  having  brought  an  action 
for  breach  of  implied  covenants  for  title  and  for 
quiet  enjoyment : — Held,  that,  assuming  that  in 
the  absence  of  the  word  "  demise  "  either  of  such 
covenants  could  be  implied  in  the  lease,  the  dura- 
tion of  the  covenant  was  limited  by  that  of  the 
lessor's  own  estate,  and  that  consequently  the 
plaintiffs  could  not  recover.  Baynes  &  Co.  v. 
Lloyd  &  Sons  -        -        -        -    C.  A.  610 

LANDS  CLAUSES  ACTS— Deficiency  in  rates 
where  property  taken  by  promoters  of 
undertaking  —  Owners  compounding  — 
Liability  of  promoters  -  -  104 
See  Poor-rate. 

LARCENY — Animus  furandi — Function  of  jury 
See  Criminal  Law.    2.  [484 

LEASE — Furnished  house — Implied  condition  of 
fitness  for  habitation  -  -  395 
See  Landlord  and  Tenant.  3. 

LIBEL — Justification — Particulars — Inspection  of 
documents — Keduction  of  damages  148 
See  Practice.  5. 

 Privilege — Communication  made  by  oflScer 

of  state  in  course  of  official  duty  -  189 
See  Defamation.  2. 

 Privileged  occasion — Excess  of  privilege — 

Malice — Corporation  -  -  156 
See  Defamation. 

LICENSING  ACTS— Offences— Sale  at  Place  not 
authorized  by  Licence  —  Licensing  Act,  1872 
(35  &  36  Vict.  c.  94),  s.  3.]  A  brewer,  having  an 
off-licence  for  the  sale  of  beer  by  retail,  was  in 
the  habit  of  sending  round  his  cart  containing 
jars  of  beer  to  houses  in  the  neighbourhood  ;  the 
jars  of  beer  were  delivered  from  the  cart  at  the 
customers'  houses  in  pursuance  of  orders  given  by 
the  customers  at  their  houses  to  the  carter  in  the 
previous  week,  the  price  being  paid  by  the  cus- 
tomer to  the  carter  in  the  week  succeeding  de- 
livery. There  was  no  label  or  mark  upon  the 
jars  to  shew  that  any  particular  jar  had  been 
appropriated  to  any  particular  customer  : — Held, 
that  the  sale  of  the  beer  must  be  taken  to  have 
been  at  the  house  of  the  customer  and  not  at  the 
licensed  premises,  and  that  the  brewer  was  pro- 
perly convicted  under  s.  3  of  the  Licensing  Act, 
1872,  of  selling  intoxicating  liquor  at  a  place 
where  he  was  not  authorized  by  his  licence  to  sell 
the  same.    Pletts  v.  Campbell     -        -  229 

LIEN — Innkeeper — Commercial  traveller — Goods 
belonging  to  another  brought  to  inn  by 
guest — Knowledge  of  innkeeper  78,  501 
See  Innkeeper.    1,  2. 

LIMITATIONS  — Justices —  Conviction —  Closing 
order — Limitation  of  time  -  247 

See  Justices. 

LIMITATIONS,  STATUTE  OF— Bankruptcy- 
Annulment  of  receiving  order — Payment 
into  Court — Payment  out  after  six  years 
See  Bankruptcy.    10.  [630 
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XIVERPOOL  COURT  OF  PASSAGE— Pmci/ce— 
Order  Xiv. — Bides  of  Court.']  The  Liverpool 
'Court  of  Passage  has  not  the  powers  whieli  are 
given  to  the  High  Court  by  Order  xiv.  Ex 
parte  Spelman         -        -        -       C.  A.  174 

LOCAL  GOVERNMENT— D^^erences  to  he  deter- 
mined hif  Arbitration  of  Local  Government  Board 
— Procedure — Power  of  Court  to  order  Statement 
of  Special  Case — Local  Government  Act,  1888 
(51  &  52  Vict.  c.  41),  s.  11,  suh-s.  3;  ss.  63,  87— 
Arbitration  Act,  1889  (52  &  53  Vict.  c.  49),  s.  24.] 
Where  under  the  Local  Government  Act,  1888, 
differences  are  directed  to  be  determined  by- 
arbitration  of  the  Local  Government  Board,  the 
board  must  proceed  under  s.  63  of  that  Act,  with 
the  consequence  that  they  or  the  arbitrator  ap- 
pointed by  tliem  may  be  compelled,  under  the 
Arbitration  Act,  1889,  to  state  a  case  for  the 
opinion  of  the  Court. — The  board  are  to  proceed 
under  s.  87  only  where  differences  are  by  the  Act 
directed  to  be  determined  by  the  Local  Govern- 
ment Board  otherwise  than  by  arbitration.  In  re 
County  Council  of  Kent  and  Sandgate 
(Local  Boaed  -----  43 

2.  Local  Authority — Contract — Validity — 

Specifying  Penalty  —  Public  Health  Act,  1875 
(88  &  39  Vict.  c.  55),  s.  174,  suh-s.  2.]  The  Public 
Health  Act,  1875,  s.  174,  sub-s.  2,  provides,  with 
respect  to  contracts  made  by  an  urban  authority 
under  the  Act,  that  every  contract  whereof  the 
value  or  amount  exceeds  50Z.  "  shall  specify  some 
pecuniary  penalty  to  be  paid  in  case  the  terms  of 
the  contract  are  not  duly  performed " : — Held, 
that  this  enactment  was  obligatory,  and  not 
directory  only ;  so  that  a  contract  which  did  not 
specify  any  pecuniary  penalty  could  not  be  en- 
forced against  the  urban  authority.  British 
Insulated  Wire  Company  v.  Prescot  Urban 
District  Council     -        -        -        -  463 

3.    Local  Authority — Contract — Validity 

'—Specifying  Penalty — Public  Health  Act,  1875 
(38  &  39  Vict.  c.  55),  s.  174,  sub-s.  2.]  British 
Insulated  Wire  Company  v.  Prescot  Urban 
District  Council     -        -        -      C.  A.  538 

4.  Streets — Paving  Expenses — Liability  of 

Frontager—Public  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  s.  150.]  Under  s.  150  of  the  Public  Health 
Act,  1875,  an  urban  sanitary  authority  has  power 
to  require  the  owner  of  premises  fronting  on  a 
street,  not  being  a  highway  repairable  by  the 
inhabitants  at  large,  to  pave  and  channel  such 
street,  notwithstanding  that  it  has  already  been 
paved  and  channelled  to  tlie  satisfaction  of  such 
authority.  Barry  and  Cadoxton  Local  Board 
V.  Parry        -        -        -        -        -  110 

LODGINGS — Lease  of  furnished  house — Implied 
condition  of  fitness  for  habitation — Con- 
tinuance of  condition  during  term  395 
See  Landlord  and  Tenant.  3. 

LONDON. 

See  Metropolis. 
-— —  County    council — Poor-rate — Occupation — 
Land  held  for  the  use  of  the  public  511 
See  Poor-rate.    2.  I 

LONDON,  CITY  OT— Grain  Duty—"  Grain  brought  ' 
into  the  port  of  London  for  sale  " — Manufacture  of  I 
Grain  into  other  articles — Metage  on  Grain  {Port  j 


LONDON,  CITY  O'E— continued.' 
of  London)  Act,  1872  (35  &  36  Vict.  c.  c).  s.  4.] 
The  Metage  on  Grain  (Port  of  London)  Act,  1872, 
s.  4,  which  entitles  the  coi  poration  of  London  to 
a  duty  "  in  respect  of  all  grain  brought  into  the 
port  of  London  for  sale,"  applies  only  to  grain 
brought  in  for  sale  as  such,  and  not  to  grain 
brought  in  to  be  manufactured  into  other  articles 
of  commerce. — Grain  brought  into  the  port  of 
London  was  taken  to  the  mills  of  the  consignees. 
Part  of  it  was  there  ground  into  meal  between 
rollers,  and  then  sold  by  the  consignees  in  that 
condition.  Tiie  remaindf^r  was  crushed  and 
cracked  between  rollers,  and  then  sifted  so  as  to 
separate  tJie  crushed  and  cracked  grain  from  the 
meal  resulting  from  such  crushing  and  cracking, 
which  was  sold  separately.  The  crushed  and 
cracked  grain  was  then  mixed  in  certain  propor- 
tions with  other  sorts  of  grain  which  had  been 
similarly  treated,  and  when  so  mixed  was  sold 
for  horse  food  : — Held,  that  the  corporation  were 
not  entitled  to  duty  und^r  the  Act  in  respect  of 
the  grain.    Cotton  v.  Vogan  &  Co.      C.  A.  652 

LOTTERY— Gaming— "  Coupon  competition  " 

See  Gaming.  [474 

LUGGAGE  —  Passenger  —  Eailway  —  Personal 
luggage  of  servant — Property  of  em- 
ployer— Injury  by  misfeasance  of  defend- 
ants -  -  -  -  -  387 
See  Eailavay. 


MALICE — Libel — Privileged  occasion — Excess  of 
privilege  -  -  -  -  156 
See  Defamation. 

MANDAMUS — Committee  of  Incorporated  Law 
Society — Solicitor — Misconduct  456 
See  Solicitor. 

MARGARINE— " E'xposecZ  for  Sale"— Margarine 
Act,  1887  (50  &  51  Vict.  c.  29),  s.  6.]  The  re- 
spondents were  summoned  for  exposing  margarine 
for  sale  by  retail,  without  a  label  marked  "  Mar- 
garine "  attached  to  each  parcel,  contrary  to  s.  6 
of  the  Margarine  Act,  1887.  The  respondents 
kept  a  refreshment-room,  in  which  were  posted 
notices  that  "  Nothing  but  a  mixture  of  the  best 
Danish  butter  and  margarine  is  sold  at  this 
establishment."  Slices  of  bread,  spread  with  a 
mixture  of  Danish  butter  and  margarine,  were 
sold  for  consumption  on  the  premises,  and  also 
haddocks,  on  which  was  put  margarine  cut  from 
a  lump  kept  on  a  shelf.  There  were  no  labels 
either  on  the  slices  or  on  the  lump  of  margarine : 
— Held,  that  the  margarine  had  not  been  exposed 
for  sale  by  retail,  within  the  meaning  of  s.  6,  and 
therefore  no  offence  had  been  committed.  Moore 
V.  Pearce's  Dining  and  Refreshment  Rooms 

[657 

2.  Statutes  —  Lnterpretation — Appropria- 
tion of  Penalties — Implied  Bepeal — Metropolitan 
Police  Courts  Act,  1839  (2  (&  3  Vict.  c.  71),  s.  47— 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39  Vict, 
c.  63),  s.  1Q— Margarine  Act,  1887  (50  &  51  Vict, 
c.  29,  ss.  11,  12.]    By  the  Metropolitan  Police 
I  Courts  Act,  1839,  s.  47,  "  Where  by  any  Act  or 
'  Acts  any  penalties  are  or  shall  hereafter  be  made 
I  recoverable  in  a  summary  manner  before  justices 
I  of  the  peace,  and  by  such  Act  or  Acts  the  same 
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are  or  shall  be  limited  and  made  payable  to  Her 
Majesty  or  to  any  person  whomsoever  save  the 
informer  who  shall  sue  for  the  same  or  any  party 
aggrieved,  in  every  such  case  the  same,  if  re- 
covered or  adjudged  before  any  of  the  said  magis- 
trates (of  the  metropolitan  police),  shall  be 
recovered  for  and  adjudged  to  be  paid  to  the  said 
receiver  (of  the  metropolitan  police)  for  the  time 
being,  and  not  to  any  other  person." — By  the  Sale 
of  Food  and  Drugs  Act,  1875,  s.  20,  every  penalty 
imposed  by  that  Act  shall  be  recovered  summarily 
before  justices.  By  s.  26 :  "  Every  penalty  im- 
posed and  recovered  under  this  Act  shall  be  paid 
in  the  case  of  a  prosecution  by  any  officer,  in- 
spector, or  constable  of  the  authority  who  shall 
have  appointed  an  analyst  ...  to  such  officer, 
inspector,  or  constable,  and  shall  be  by  him  paid 
to  the  authority  for  whom  he  acts,  and  be  applied 
towards  the  expenses  of  executing  this  Act,  any 
statute  to  the  contrary  notwithstanding  ;  but  in 
the  case  of  any  other  prosecution  the  same  shall 
be  paid  and  applied  according  to  the  law  regulat- 
ing the  application  of  penalties  for  offences 
punishable  in  a  summary  manner." — By  the 
Margarine  Act,  1887,  s.  11:  "Any  part  of  any 
penalty  recovered  under  this  Act  may,  if  the 
Court  shall  so  direct,  be  paid  to  the  person  who 
proceeds  for  the  same,  to  reimburse  him  for  the 
legal  costs  of  obtaining  the  analysis,  and  any 
other  reasonable  expenses  to  which  the  Court 
shall  consider  him  entitled,"  By  s.  12:  "All 
proceedings  under  this  Act  shall,  save  as  expressly 
varied  by  this  Act,  be  the  same  as  prescribed  by 
sections  twelve  to  twenty-eight  inclusive  of  the 
Sale  of  Food  and  Drugs  Act,  1875." — An  inspector 
of  an  authority  who  had  appointed  an  analyst, 
having  prosecuted  to  conviction  before  a  metro- 
politan police  magistrate  an  offender  under  the 
Margarine  Act,  1887,  the  magistrate  imposed  a 
penalty,  but  made  no  direction  as  to  its  applica- 
tion : — Seld,  that  the  application  of  the  penalty 
was  a  part  of  the  "proceedings"  within  the 
meaning  of  s.  12  of  the  Margarine  Act,  and  that 
the  penalty,  having  been  recovered  ou  a  prosecu- 
tion instituted  by  an  officer  of  the  local  authority, 
must  be  applied  as  directed  by  s.  26  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  s.  11  of  the  Margarine 
Act  notwithstanding;  that  s.  26  of  the  Sale  of 
Food  and  Drugs  Act  abrogated  s,  47  of  the 
Metropolitan  Police  Courts  Act,  1 839,  so  far  as  it 
applied  to  penalties  recovered  on  prosecutions 
instituted  by  such  officers ;  and  that  the  penalty 
imposed  in  the  present  case  was  consequently 
payable  to  the  inspector  of  the  authority  and  not 
to  the  receiver  of  the  metropolitan  police. —  Wray 
V.  Ellis  (1  E.  &  E.  276)  doubted  and  distinguished. 
The  Queen  v.  Titteeton  -  -  -  61 
HABEET — Pedlar  using  horse  and  cart — Hawker 

— Markets  and  Fairs  Clauses  Act,  18i7  ; 

Pedlars  Act,  1871  -        -  497 

See  Pedlae. 

MAHRIED  WOMAN— Judgment  against  married 
woman  —  Eestraint  on  anticipation  — 
Arrears  of  income  due  at  date  of  judg- 
ment _  -  _  _  212 
See  Husband  and  Wife. 
MASTER  AND  SmiYAm— Extent  of  Servant's 
AutJwrity — Sudden  Emergency — Implied  Autlio- 


MASTER  AND  SERVANT— cowtmMec?. 
rity  to  employ  Substitute — Agent  of  necessity.'] 
While  the  defendants'  omnibus  was  being  driven 
by  the  defendants'  servant,  a  policeman,  thinking 
that  the  driver  was  drunk,  ordered  him  to  discon- 
tinue driving,  the  omnibus  being  then  only  a 
quarter  of  a  mile  from  the  defendants'  yard.  The^ 
driver  and  the  conductor  of  the  omnibus  there- 
upon authorized  a  person  who  happened  to  be 
standing  by  to  drive  the  omnibus  home.  That 
person  through  his  negligence  while  so  driving, 
the  omnibus  home  injured  the  plaintiff : — Held^ 
reversing  the  judgment  of  a  Divisional  Courts 
that,  as  the  defendants  might  have  been  com- 
municated with,  there  was  no  necessity  for  their 
servants  to  employ  another  person  to  drive  the 
omnibus  home,  and  the  defendants  were  not  liable- 
for  the  negligence  of  the  person  so  employed. — 
Query,  whether,  if  there  had  been  such  a  neces- 
sity, the  defendants  would  have  been  liable. 
GwiLLiAM  V.  Twist      -        -        -    C.  A.  84 

2.    Implied  Obligation  of  Servant — Im- 
proper use  of  Information  obtained  during  Service 
— Liability  of  Servanf]  The  defendant,  beings 
employed  by  the  plaintiff  as  manager  of  his  busi- 
ness, secretly  copied  from  his  master's  order-book 
a  list  of  the  names  and  addresses  of  the  customers, 
with  the  intention  of  using  it  for  the  purpose  of 
soliciting  orders  from  them  after  he  had  left  the 
plaintiff's  service  and  set  up  a  similar  business  on 
his  own  account.  Subsequently,  his  service  with 
the  plaintiff  having  terminated,  he  did  so  use  the 
list : — Held,  that  it  was  an  implied  term  of  the 
contract  of  service  that  the  defendant  would  not 
use,  to  the  detriment  of  the  plaintiff,  information, 
to  which  he  had  access  in  the  course  of  the 
service,  and  therefore  that  the  defendant  was- 
liable  in  damages  for  any  loss  caused  to  the 
plaintiff  by  reason  of  the  breach  of  that  term. 
Kobe  v.  Gkeen         -        _        -        -  1 

3.    Implied  Obligation  of  Servant — Im- 
proper use  of  Information  obtained  during  Service 
— Breach  of  Confidence.^  The  defendant,  being 
employed  by  the  plaintiff  as  manager  of  his  busi- 
ness, surreptitiously  copied  from  his  master's  order- 
book  a  list  of  the  names  and  addresses  of  the 
customers,  with  the  intention  of  using  it  for  the 
purpose  of  soliciting  orders  from  them  after  he 
had  left  the  plaintiff's  service  and  set  up  a  similar 
business  on  his  own  account.  Subsequently,  his 
service  with  the  plaintiff  having  terminated,  he 
did  so  use  the  list : — Held  (affirming  the  judg- 
ment of  Hawkins  J.),  that  it  was  an  implied  term 
of  the  contract  of  service  that  the  defendant- 
would  observe  good  faith  towards  his  master 
during  the  existence  of  the  confidential  relation 
between  them,  and  that  the  defendant's  conduct 
was  a  breach  of  that  contract  in  respect  of  which 
the  plaintiff  was  entitled  to  damages  and  an  in- 
junction.   RoBB  V.  Geeen    -        -     C.  A.  315 

4.    Wrongful  Dismissal  —  Partnership^ 

Dissolution  of — Nominal  Damages.']  The  defend- 
ants, a  partnership  consisting  of  four  members^ 
agreed  to  employ  the  plaintiff  as  manager  of  a 
branch  of  their  business  for  a  certain  period.  The 
plaintiff  entered  into  their  service  under  the 
agreement,  but  before  the  period  had  expired, 
two  of  the  partners  retired,  and  the  business  was- 
transferred  to  and  carried  on  by  the  other  two^ 
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MASTER  AND  SmSiY ANT— -continued. 
The  continuing  partners  were  willing  to  employ 
the  plaintiff  on  the  same  terms  as  before  for  the 
remainder  of  the  period,  but  he  declined  to  serve 
them : — Held,  in  an  action  for  wrongful  dismissal, 
by  Lopes  and  Rigby  L.J  J.,  Lord  Esher  M.R.  dis- 
senting, that  the  dissolution  of  the  partnership 
operated  as  a  wrongful  dismissal  of  the  plaintiff, 
but  that  he  was  only  entitled  to  nominal  damages. 
Bbace  v.  Caldeb       -        -        -    C.  A.  253 
 Contract — Seaman — Ordinary  voyage — In- 
creased danger — Uncompleted  voyage — 
Right  to  wages       -        -       70,  418 
See  Ship.   12,  13. 

 Corporation — Secretary — ^Libel        -  166 

See  Defamation. 

 Maliciously  inducing  employer  to  discharge 

servant — Cause  of  action  -  -  21 
^ee  Action,  Cause  of. 

J/LETHO^OLIS— Management  Acts— General  Line 
of  Buildings — "  Building,  Structure,  or  Erection  " 
—  Metropolis  Management  Act,  1862  (25  &  26 
Vict.  c.  102),  s.  75.]  The  question  whether  a 
wall  is  a  "  building,  structure,  or  erection  "  within 
the  meaning  of  s.  75  of  the  Metropolis  Manage- 
ment Act,  1862,  depends  upon  the  height  of  the 
wall  and  the  purpose  for  which  it  is  built. — The 
forecourt  of  a  house  in  a  street  m  the  metropolis 
had  for  many  years  been  bounded  on  the  side 
nearest  the  street  by  a  dwarf  wall  between  two 
and  three  feet  high.  The  owner  of  the  premises 
pulled  down  the  dwarf  wall  and  built  on  its  site 
a  wall  eleven  feet  high,  which  was  intended  to 
be  used  as  a  screen  on  which  to  exhibit  advertise- 
ments, and  also  to  serve  as  a  boundary  to  the 
forecourt.  The  new  wall  was  beyond  the  general 
line  of  buildings  in  the  street,  and  was  erected 
without  the  consent  of  the  London  County 
Council: — Held  (affirming  the  decision  of  the 
Divisional  Court),  that  the  dwarf  wall  was  not  a 
♦'building,  structure,  or  erection"  within  the 
meaning  of  s.  75  of  the  Metropolis  Management 
Act,  1862,  and  that  so  long  as  it  existed  the  site  on 
which  it  stood  was  to  be  regarded  as  vacant  land 
for  the  purposes  of  the  section,  but  that  the  sub- 
stituted wall  was  a  "  building,  structure,  or  erec- 
tion "  within  the  section,  and  that  the  magistrate 
had  jurisdiction  to  order  its  demolition. — Held, 
also,  that  the  issue  of  the  certificate  of  the  super- 
intending architect  of  the  general  line  of  build- 
ings was  not  a  condition  precedent  to  the  taking 
out  of  the  summons  against  the  owner  of  the 
house ;  and  that  as  the  order  was  made  after  the 
certificate  had  been  issued,  the  order  was  valid. 
Lavy  v.  London  County  Council   -    C.  A.  577 

2.    Management  Acts — Line  of  Building 

— Certificate  of  Sujptrinttnding  Architect — Corner 
House — Street  in  which  Building  is  situate — 
Metropolis  Management  Act,  1862  (25  &  26  Vict, 
c.  102),  s.  75.]  When  an  application  is  made  to 
a  magistrate  under  the  Metropolis  Management 
Act,  1862,  s.  75,  for  an  order  to  demolish  a  build- 
ing on  the  ground  that  it  is  beyond  the  line 
decided  by  the  superintending  architect  to  be  the 
line  of  building  of  the  street  in  which  the  build- 
ing is  situate,  the  question  whether  the  building 
is  in  that  particular  street  of  which  the  line  has 
been  so  laid  down  is  to  be  decided  by  the  super- 
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intending  architect's  certificate,  and  not  by  the 
magistrate  to  whom  the  application  is  made. — • 
Barlow  v.  Vestry  of  St.  Mary  Abbotts,  Kensington 
(11  App.  Cas.  257),  considered.  Allen  v.  London 
County  Council        -        -        -    C.  A.  687 

3.    Management  Acts  —  New  Street" — 

Paving  Expenses  —  Apportionment  —  Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120), 
s.  105— Metropolis  Management  Act,  1862  (25  &  2& 
Vict.  G.  102),  s.  112.]  Sect.  112  of  the  Metropolis 
Management  Act,  1862,  does  not  restrict  the 
meaning  of  the  expression  "  new  street,"  and 
therefore  that  expression,  as  used  in  the  Metro- 
polis Management  Acts,  includes  a  new  street  in 
the  ordinary  and  popular  sense  of  the  term. — 
A  road,  which  was  a  turnpike  road  down  to  1865 
and  previously  to  1869  of  a  rural  character,  sub- 
sequently became  a  new  street  in  the  ordinary 
sense  of  the  term  by  the  erection  of  buildings 
alongside  it : — Held,  that  it  was  within  the  terms 
of  s.  105  of  the  Metropolis  Management  Act, 
1855,  and  that  therefore  the  district  board  might 
pave  it  under  that  section  and  charge  the  ex- 
penses upon  the  frontagers. — Held,  also,  that  the 
fact  that  slight  temporary  repairs  had  been  pre- 
viously done  by  the  district  board  to  the  footway 
of  the  road  by  tar-painting  it  did  not  prevent 
them  from  exercising  the  powers  given  by  the 
section. — The  principle  on  which  the  expenses  of 
paving  a  new  street  have  been  apportioned  by  a 
district  board  amongst  the  owners  liable  in  re- 
spect thereof  cannot  be  questioned  in  any  Court. 
— Semble,  by  A.  L.  Smith  and  Rigby  L.JJ.,  that 
the  commissioners,  trustees,  and  other  authorities 
referred  to  by  s.  112  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862,  are  authorities 
having  control  of  the  pavements  or  highways 
generally  in  the  parish  or  place,  and  do  not 
include  turnpike  trustees. —  Wilson  v.  St.  Giles^ 
Camberwell  ([1892]  1  Q.  B.  1)  and  Nesbitt  v. 
Greenwich  Board  of  Works  (L.  R.  10  Q.  B.  465) 
followed.  Davis  v.  Boaed  op  Woeks  foe  Geeen- 
WICH  DiSTEICT  -         -         -         -     C.  A.  219 

4.  Management  Acts — New  Street — Paving 

Expenses — Apportionment  —  Mode  of  Apportion- 
ment among  Landowners — Metropolis  Management 
Act,  1862  (25  &  26  Vict.  c.  102),  s.  77.]  In 
making,  under  s.  77  of  the  Metropolis  Manage- 
ment Amendment  Act,  1862,  an  apportionment  of 
the  expeuses,  or  estimated  expenses,  of  paving  a 
new  street,  the  local  authority  is  not  bound  to 
charge  the  owners  of  land  abutting  on  such  street 
ratealily  inter  se,  according  to  frontage  or  other- 
wise, and  the  apportionment  cannot,  in  the  absence 
of  mala  fides,  be  questioned.  Meteopolitan  Dis-  - 
TEiCT  Railway  Company  v.  Yestey  of  Fulham 

[C.  A.  443 

6.    Management  Acts — Metropolis  Local 

Management  Act,  1855  (18  &  19  Vict.  c.  120), 
ss.  69,  135,  138 — Pollution  of  River — Sewer — 
Order  to  Vestry  to  Construct — Powers  of  County 
Council.']  Certain  houses  in  the  metropolis  - 
being  drained  directly  into  the  Thames,  the 
London  County  Council,  in  order  to  prevent 
the  continued  pollution  of  the  river,  made  an 
order  upon  the  vestry  of  the  parish  in  which 
the  houses  were  situate  to  make  a  new  sewer  • 
according  to  a  specified  plan  to  carry  the  drainage 
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of  the  houses  into  the  nearest  main  sewer : — 
Held,  that  the  county  council  had  no  power  to 
make  the  order.  The  Queen  v.  Yestry  op 
St.  George,  Hanover  Square      -        -  276 

6.  Management  Acts  —  Sewer  —  Drain — 

Liability  to  Repair — Effect  of  Builder'' s  Disobeying 
Order  of  Sanitary  Authority — Metropolis  Local 
Management  Act,  1855  (18  &  19  Vict  c.  120), 
s.  250.]  Under  the  Metropolis  Local  Manage- 
ment Act,  1855,  the  duty  of  repairing  sewers  lies 
on  the  sanitary  authority,  that  of  repairing  drains 
on  the  owner  of  the  house ;  and  by  the  same  Act 
a  drain,  which,  without  an  order  of  the  sanitary 
authority  in  that  behalf,  drains  more  than  one 
house,  is  a  sewer. — A  builder  in  1887  built  in  the 
metropolis  four  houses  which  he,  contrary  to  the 
directions  of  the  sanitary  authority,  caused  to  be 
drained  into  one  drain.  He  subsequently  sold 
the  houses  to  different  purchasers.  In  a  pro- 
ceeding to  compel  the  purchaser  of  the  premises, 
in  which  the  drain  which  so  received  the  drain- 
age of  the  four  houses  was  situate,  to  repair  the 
drain  for  the  purpose  of  remedying  a  nuisance 
caused  hy  its  defective  condition : — Held,  that 
the  purchaser  was  not  estopped  by  the  wrongful 
act  of  his  predecessor  in  title  from  alleging  that 
the  drain  in  question  was  a  sewer,  and  that  the 
duty  of  repairing  it  consequently  lay  not  on  him 
but  on  tlie  sanitary  authority.  Kershaw  v. 
Taylor         _____  208 

7.  Management  Acts  —  Sewer  —  Dram — 

Liahility  to  Repair — Efect  of  Builder's  Disobeying 
Order  of  Sanitary  Authority — Metropolis  Manage- 
ment Act,  1855  (18  &  19  Vict.  c.  120),  s.  250.] 
Under  the  Metropolis  Management  Act,  1855, 
the  duty  of  repairing  sewers  lies  on  the  sanitary 
autl)ority,  that  of  repairing  drains  on  the  owner 
of  the  house ;  and  by  the  same  Act  a  drain, 
which,  without  an  order  of  the  sanitary  authority 
in  that  behalf,  drains  more  than  one  house,  is  a 
sewer. — A  builder  in  1887  built  in  the  metropolis 
four  houses  which  he,  contrary  to  the  directions 
of  the  sanitary  authority,  caused  to  be  drained 
into  one  drain.  He  subsequently  sold  the  houses 
to  different  purchasers.  In  a  proceeding  to  com- 
pel the  pui  chaser  of  the  premises,  in  which  the 
drain  which  so  received  the  drainage  of  the  four 
houses  was  situate,  to  repair  such  drain  for  the 
purpose  of  remedying  a  nuisance  caused  by  its 
defective  condition: — Held,  affirming  the  judg- 
ment of  tiie  Divisional  Court,  that  the  purchaser 
was  not  estopped  by  the  wrongful  act  of  his  pre- 
decessor in  title  from  alleging  that  the  drain  in 

■  question  was  a  sewer,  and  that  the  duty  of  re- 
pairing it  consequently  lay  not  on  him  but  on 
the  Baaitary  authority.    Kershaw  v.  Taylor 

[C.  A.  471 

'  Conviction — Closing  order — Limitation  of 

time  _  _  _  -  -  247 
See  Justices. 

MORTGAGE— Action  for  mortgage  debt— Ee- 
ceiver — Special  indorsement  on  writ — 
Liquidated  sum — Order  xiv.  -  180 
See  Practice.  6. 

••  Foreign  mortgage — Probate  duty     -  526 

See  Revenue.  4. 


MTJNIGIPAL  CORPORATION  ~  Election  —  Con- 
tinuous Occupation  —  Change  in  Character  of 
Occupation  —  Transfer  of  whole  of  qualifying 
Premises  and  New  Tenancy  of  Part — Municipal 
Corporations  Act,  188'4  (45  &  46  Vict.  c.  50),  s.  9.] 
The  appellant,  who  was  the  occupier  of  certain 
premises,  transferred  them  to  a  company,  and  on 
the  same  day  took  from  that  company  a  demise 
of  part  of  the  premises,  which  he  continued  to 
occupy : — Held,  that  there  had  been  no  break  in 
the  appellant's  occupation  of  that  part  of  the 
premises  sufficient  to  disentitle  him  to  be  enrolled 
as  a  burgess  under  s.  9  of  the  Municipal  Corpora- 
tions Act,  1882.    TiMMis  V.  Albiston      -  58 

MUSICAL  COMPOSITION  —  Dramatic  piece  — 
Right  of  representation — Notice  of  reser- 
vation _  _  _  _  429 
See  Copyright. 

MUTUAL  DEALINGS  —  Set-off— Bankruptcy- 
Deposit  of  goods  with  authority  to  sell 
subject  to  approval  of  price  -  618 
See  Bankruptcy.  9. 

NEGLIGENCE— Master  and  servant— Extent  of 
servant's  authority — Sudden  emergency 
— Implied  authority  to  employ  substitute 
■ — Agent  of  necessity  -  -  84 
See  Master  and  Servant. 

NUISANCE  —  Injunction  —  Damages  —  Nuisance 
caused  by  combined  effect  of  the  actions  of  two  in- 
dependent Persons — Distinct  Causes  of  Action — 
Joinder  of  Defendants — Order  XVJ.^  r.  4.]  The 
plaintiff,  a  dealer  in  cycles,  brought  an  action 
against  two  railway  companies  which  had  parcel 
offices  adjoiniag  his  shop  on  opposite  sides,  al- 
leging that  eacu  company  caused  carts  to  stand 
on  the  highway  in  front  of  its  office  for  an  un- 
reasonable length  of  time,  and  that  these  com- 
bined acts  prevented  all  access  to  his  shop  by 
vehicle  or  cycle,  and  caused  him  special  incon- 
venience and  loss  of  trade.  He  claimed  damages 
and  an  injunction.  One  of  the  companies  ob- 
tained an  order  in  chambers  staying  the  action 
unless  the  claim  was  amended  by  striking  out 
the  name  of  the  other  company  as  a  defendant : 
— Held,  by  A.  L.  Smith  L.J .,  that  the  order  was 
right,  tor  that  the  two  companies  were  separate 
tortfeasors,  and  could  not  be  joined  as  co-defend- 
ants in  an  action  for  damages,  however  the  case 
might  have  stood  if  tlie  action  had  been  for  an 
injunction  only: — Held,  by  Rigby  L. J.,  that,  it 
having  been  decided  by  the  Court  of  Appeal 
that  where  several  persons  concurrently  do  acta 
the  doing  of  which  by  each  alone  would  not  be  a 
nuisance,  but  which  collectively  create  a  nuisance 
to  wliich  all  contribute,  they  may  be  sued  to- 
gether for  an  injunction,  the  present  action  ought 
to  be  allowed  to  proceed  against  both  defendants, 
for  ttiat  the  introduction  of  a  claim  for  damages, 
whether  the  plaintiff"  could  succeed  upon  it  or 
not,  ought  not  to  prevent  the  proceeding  for  an 
injunction,  which  was  the  principal  relief  sought. 
—Thorpe  v.  Brumfitt  (L.  R.  8  Ch.  650)  con- 
sidered. Sadler  v.  Great  Western  Railway 
Company  -  -  -  -  C.  A.  688 
 Metropolis  —  Conviction — Closing  order — 

Limitation  of  time  _        -        -  247 

See  Justices. 
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PARTIES — Addin,^  parties — Sliip — Deposit  of 
freighit  with  warehouseman — Action  by 
shipowner  for  declaration  of  title  321 
See  PiiAOTiCE. 

PARTNERSHIP  —  Partner's  separate  Judgment 
Debt — Charging  Order  upon  Share  of  Partner — 
Bight  to  Account — Partnership  Act,  1890  (53(fe  54 
Vict.  G.  39),  ss.  23,  31.]  As  a  general  rule  the 
remedies  of  a  separate  judgment  creditor  of  a 
partner,  iu  whose  favour  an  order  has  been  made 
charging  the  judgment  debt  on  that  partner's 
interest  in  the  partnership  under  s.  23,  sub-s.  2, 
of  the  Partnership  Act,  1890,  are  only  such  as  he 
would  have  had  if  the  charge  had  been  made  by 
the  partner ;  and,  therefore,  in  the  absence  of 
special  circumstances,  he  carmot  during  the  con- 
tinuance of  the  partnership  obtain  an  order  under 
that  sub-section  directing  the  other  partners  to 
render  to  him  accounts  of  the  partnership  trans- 
actions. Beown,  Janson  &  Co.  V.  A.  Hutchinson 
&  Co.    -        -        -        -        -      C.  A.  126 

 Dissolution  of  —  Master   and    servant  — 

Wrongful  dismissal  -        -  253 

See  Master  and  Servant.  4. 

PAVING- — Cost  of— New  street — Apportionment 
of  expenses— Metropolis  -  -  443 
See  Metropolis.  4. 

 Street — Liability  of  frontager  -  110 

See  Local  Government.  4. 

PEDLAR —  Certificate  —  Market  —  Pedlar  using 
Horse  and  Cart — Hawher — Markets  and  Fairs 
Clauses  Act,  1847  (10  &  11  Vict.  c.  14),  s.  13— 
Pedlars  Acts,  1871  (34  &  35  Vict.  c.  96),  ss.  3,  6  ; 
1881  (44  &  45  Vict.  c.  45),  s.  2.]  By  the  Markets 
and  Fairs  Clauses  Act,  1847,  s.  13,  "  Every  person 
other  than  a  licensed  hawker"  is  liable  to  a 
penalty  for  selling,  within  the  limits  prescribed 
by  the  special  Act  authorizing  a  market,  except 
in  his  own  dwelling-place  or  shop,  articles  in 
respect  of  which  tolls  are  authorized  to  be  taken 
in  such  market. — By  the  Pedlars  Act,  1871,  s.  3, 
a  pedlar  is  defined  as  a  "  hawker,  pedlar,  petty 
chapman,  tinker,  caster  of  metals,  mender  of 
chairs,  or  other  person  who,  without  any  horse 
or  other  beast  bearing  or  drawing  burden,  travels 
and  trades  on  foot."  By  s.  6  a  pedlar's  certificate 
granted  under  this  Act  authorizes  the  person  to 
whom  it  is  granted  to  act  as  a  pedlar  within  the 
police  district  in  which  it  is  taken  out ;  and  "  for 
the  purposes  of  the  Markets  and  Fairs  Clauses 
Act,  1847,  and  any  Act  incoi-porating  the  same, 
a  certificate  under  this  Act  shall  have  the  same 
effect  within  the  district  for  which  it  is  granted 
as  a  hawker's  licence,  and  the  term  '  licensed 
hawker '  in  the  first-mentioned  Act  shall  be  con- 
strued to  include  a  pedlar  holding  such  a  certifi- 
cate." By  the  Pedlars  Act,  1881,  s.  2,  the 
operation  of  a  certificate  granted  under  the  Act 
of  1871  is  extended  to  the  United  Kingdom  : — 
Held,  that  a  person  holding  a  pedlar's  certificate 
was  only  entitled  to  the  exemption  provided  by 
the  Markets  and  Fairs  Clauses  Act,  s.  13,  as 
extended  by  the  Pedlars  Act,  1871,  s.  6,  whilst 
he  was  acting  as  a  pedlar  within  the  definition 
of  that  term  in  s.  3  of  the  last-mentioned  Act, 
and  therefore  that  the  holder  of  such  a  certificate 
who  used  a  horse  and  cart  and  sold  tollable 
articles  in  a  market  was  liable  to  a  penalty. 
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Howard  v.  Lupton  (L.  R.  10  Q.  B.  598)  not 
followed.    Woolwich  Local  Board  op  Health 

V.  GrARDINER    -----  497 

PENALTY — Appropriation  of — Statutes — Inter- 
pretation— Implied  repeal  -  61 
See  Margarine.  2. 

 Charterparty — Refusal  to  sign  bills  of  lading 

— Penalty  or  liquidated  damages  289 
See  Ship.  10. 

 Non-performance  of  contract — Omission  to 

specify  penalty — Local  government 
/See  Local  Government,  2,3.  [463,538 

PENSION  —  Bankruptcy  —  Jurisdiction  —  Order 
for  payment  to  trustee  —  Exercise  of 
discretion  -  -  -  117,  424 
^ee  Bankruptcy.   7,  8. 

POOR-RATE — Deficiency  in  Rates  where  Property  • 
taken  hy  Promoters  of  Undertaking — Owners  Com- 
poimding — Ldability  of  Promoters — Lands  Clauses 
Consolidation  Act,  1845  (S&9  Vict.  c.  18),  s.  133 — 
Poor  Bate  Assessment  and  Collection  Act,  1869 
(32  &  33  Vict.  G.  41),  s.  3.]  By  s.  133  of  the  Lands 
Clauses  Consolidation  Act,  1845,  the  promoters  of 
an  undertaking,  who  have  become  possessed  by 
virtue  of  that  or  the  special  Act  of  lands  liable  to 
be  assessed  to  the  poor-rate,  shall  from  time  to  time, 
until  the  works  be  completed  and  assessed  to  the 
poor-rate,  ",be  liable  to  make  good  the  deficiency  " 
in  the  assessments  for  the  poor-rate  by  reason  of 
such  lands  having  been  taken  for  the  purposes 
of  the  works;  "and  such  deficiency  shall  be 
computed  according  to  the  rental  at  which  such 
lands,  with  any  building  thereon,  were  valued  or 
rated  at  the  time  of  the  passing  of  the  special 
Act." — The  owners  of  houses  on  land  taken  by 
the  promoters  of  an  undertaking  for  the  purposes 
of  their  works  had  made  agreements  under  s.  3  of 
the  Poor  Rate  Assessment  and  Collection  Act, 
1869,  with  the  rating  authority  of  the  district  to 
pay  the  rates  instead  of  the  occupiers,  subject  to 
being  allowed  a  deduction  of  25  per  cent,  from 
the  amount  of  such  rates,  and  those  agreements 
were  in  force  when  the  promoters  took  the  land  : 
— Held  that,  on  the  true  construction  of  s.  133, 
the  deficiency  which  the  promoters  were  liable 
to  make  good  must  be  computed  iiaving  regard 
to  the  rateable  value  at  the  time  the  special  Act 
was  passed,  and  that  they  were  nut  entitled  to 
claim  the  deduction  of  25  per  cent,  from  the 
amount  of  the  rates  levied  according  to  that 
value.  Vestry  of  St.  Leonard,  Shoreditch  v. 
London  County  Council    -        -        -  104 

2.   Occupation — London  County  Council 

— Land  held  for  the  use  of  the  Public — London 
Council  (General  Powers)  Act,  1890  (53  (feo4  Vict. 
G.  ccxliii.),  ss.  4, 5.]  The  London  County  Council 
ate  rateable  for  the  relief  of  the  poor  in  respect 
of  land  and  buildings  acquired  and  held  by  them 
for  the  use  of  the  public  under  the  London  Council, 
(General  Powers)  Act,  1890.  London  County 
Council  v.  Churchwardens,  &c.,  of  Lambeth 

[611 

3.   Bateable  Value — Public-house  —  Evi- 
dence of  Weekly  Takings— 6  &  7  Wm.  4,  c.  96,  s.  l.J 
On  appeal  against  the  valuation  of  a  public- 
house,  situated  in  a  town  where  there  were  other- 
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public-houses  of  a  similar  character,  the  assess- 
ment committee  desired  to  prove,  by  cross-exami- 
nation of  the  appellant's  witnesses  and  by  other 
■evidence,  what  were  the  average  weekly  takings. 
The  Court  of  Quarter  Sessions  rejected  the  evi- 
dence so  tendered.  On  a  case  stated: — Held, 
aflBrming  the  judgment  of  the  Divisional  Court, 
that,  as  there  was  nothing  exceptional  in  the 
case  of  a  public-house  so  situated,  the  ordinary 
mode  of  arriving  at  the  rateable  value  should  be 
adopted,  and  that  the  evidence  was  inadmissible. 
DoDDs  V.  Assessment  Committee  of  Poor  Law 
Union  op  South  Shields      -        -    C.  A.  133 

'S'SiKGHQiE— Adding  Parties— Ship— Deposit  of 
Freight  with  Warehouseman — Action  hy  Ship- 
owner for  Declaration  of  Title — Order  XVL,  r.  11 
— Merchant  Shipping  Act,  1894  (57  &  58  Vict. 
€.  60),  ss.  498-496.]  Cargo  having  been  placed 
by  the  shipowner  in  the  custody  of  a  warehouse- 
man with  notice  of  a  lien  for  freight  under  the 
Merchant  Shipping  Act,  1894,  s.  493,  the  con- 
signees, who  had  no  property  in  the  cargo,  but 
were  merely  agents  of  the  shippers  for  the  sale  of 
it,  in  order  to  obtain  possession  of  it,  deposited 
the  amount  of  the  freight  claimed  with  the  ware- 
houseman with  a  notice  to  retain  it  under  s.  496 
of  the  Act.  The  shipowner  brought  an  action 
against  the  consignees  for  a  declaration  of  title 
to  the  money  so  deposited,  and  an  order  for  pay- 
ment of  it  to  him : — Seld,  that  there  was  juris- 
diction under  Order  xvi.,  r.  11,  to  order  that  the 
shippers  of  the  cargo  should  be  added  as  defend- 
^ants  in  the  action,  in  order  that  they  might 
counter-claim  against  the  plaintiff  damages  for 
short  delivery  and  injury  to  cargo.  Montgomery 
V.  FoY,  Morgan  &  Co.         -        -    C.  A.  321 

2.   Chambers  —  Appeal  —  "  Practice  and 

Procedure  "—Judicature  Act,  1894  (57  &  58  Vict, 
c.  16),  s.  1,  suh-s.  4.]  A  summons  asking  for  an 
interim  injunction  until  the  trial  of  the  action  is 
a  "  matter  of  practice  and  procedure  "  within  the 
meaning  of  s.  1,  sub-s.  4,  of  the  Judicature  Act, 
1894,  and  the  appeal  from  the  order  of  a  judge  at 
chambers  on  such  a  summons  is  to  the  Court 
of  Appeal,  and  not  to  the  Divisional  Court. 
McHarg  v.  Universal  Stock  Exchange  81 

3.   Costs — Action  of  Tort  —  Question  of 

Title  —  County  Court,  Jurisdiction  of — County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43),  ss.  56,  60, 
116.]  The  plaintiff  sued  in  the  High  Court  for 
damage  to  his  reversion  by  reason  of  the  defend- 
ant's interference  with  the  flow  of  water  through 
a  pipe  under  the  defendant's  land  to  which  the 
plaintiff  claimed  to  be  entitled  in  respect  of  his 
premises.  The  defendant  by  his  defence  refused 
to  admit  the  plaintiff's  title  to  the  easement 
claimed,  pleaded  leave  and  licence  from  the 
plaintiff's  tenant,  and,  while  denying  liability, 
brought  40s.  into  court.  The  plaintiff  took  the 
40s.  out  of  court  in  satisfaction  of  his  claim.  The 
yearly  value  of  the  premises  in  respect  of  which 
the  easement  was  claimed  exceeded  50Z. : — Held, 
that  the  action  could  not  have  been  commenced 
in  the  county  court,  because  a  question  of  title 
to  a  hereditament  arose  which  that  Court  had 
no  jurisdiction  to  try;  and  that,  therefore,  the 
plaintiff,  although  he  had  recovered  less  than 
lOZ.  in  an  action  of  tort,  was  entitled  to  his  costs 
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of  the  action,  notwithstanding  the  provisions  of 
the  County  Courts  Act,  1888,  s.  116.  Ho  worth 
V.  SUTCLIFFE      -         -         -         -     C.  A.  358 

4.    Discovery  —  Inspection  of  Bankers^ 

Boohs — Privilege — Entries  not  relevant — Account 
of  person  not  party  to  Action — Bankers'  Books 
Evidence  Act,  1879  (42  &  43  Vict^  c.  11),  s.  7.] 
The  jurisdiction  to  order  inspection  of  entries  in 
bankers'  books  under  s.  7  of  the  Bankers'  Books 
Evidence  Act,  1879,  ought  to  be  exercised  in  con- 
formity with  the  general  law  as  to  discovery,  by 
which  a  party  to  an  action  is  entitled  to  refuse 
discovery  of  entries  which  he  swears  to  be  irre- 
levant.— Therefore,  where  the  defendant  in  an 
action  stated  on  affidavit  that  entries  in  his 
banking  account  were  irrelevant  to  the  matters  in 
dispute: — Held,  that  an  order  for  inspection  of 
those  entries  before  the  trial  ought  not  to  be 
made  under  the  above-mentioned  Act. — Semhle, 
inspection  of  entries  in  a  banker's  books  relating 
to  an  account  kept  in  the  name  of  a  person  not 
a  party  to  the  action  can  be  ordered  under  the 
Bankers'  Books  Evidence  Act,  1879,  where  the 
Court  is  satisfied  that  those  entries  will  be 
admissible  in  evidence  against  a  party  to  the 
action  at  the  trial ;  but  such  an  order  ought  not 
to  be  made  without  notice  to  such  person,  nor 
then,  unless  very  strong  grounds  are  shewn  for 
thinking  that  there  are  entries  in  the  account 
which  are  material  to  the  case  of  the  party  asking 
for  inspection.  South  Staffordshire  Tram- 
ways Company  v.  Ebbsmith  -        -    C.  A.  669 

6.  Discovery — Libel — Justification — Par- 
ticulars— Inspection  of  Documents — Reduction  of 
Damages — Order  xxxvi.,  r.  37.]  In  an  action 
for  libel,  if  the  defendant  puts  in  a  plea  of  jus- 
tification and  delivers  particulars  in  support  of 
his  plea,  the  issues  to  be  tried  under  that  plea 
are  limited  to  the  matters  referred  to  in  the 
particulars ;  and  the  defendant  can  only  obtain 
discovery  of  documents  relating  to  those  matters. 
— An  action  was  brought  by  a  life  insurance 
company  against  the  defendants  for  publishing  a 
statement  that  the  plaintiffs  habitually  refused  to 
pay  legal  claims  on  their  policies.  The  defend- 
ants pleaded  justification,  and  delivered  parti- 
culars of  thirty  claims  which,  they  alleged,  the 
plaintiffs  had  refused  to  pay.  They  also  deli- 
vered, without  leave,  further  particulars  of  other 
alleged  misconduct  of  the  plaintiffs  in  reduction 
of  damages.  The  defendants  then  obtained  an 
order  for  discovery  of  documents  by  the  plaintiffs. 
The  plaintiffs'  officer  scheduled  the  registers  of 
policies  and  claims,  but  objected  to  permit  their 
inspection,  except  so  far  as  they  related  to  the 
thirty  claims  mentioned  in  the  par  ticulars : — 
Held,  that  the  defendants'  right  of  inspection  was 
limited  to  the  entries  relating  to  the  thirty  claims 
mentioned  in  the  particulars,  and  that  their  right 
was  not  enlarged  by  the  particulars  in  reduction 
of  damages.  Yorkshire  Provident  Life  Assur- 
ance Company  v.  Gilbert  &  Kivington  C.  A.  148 

6.  Mortgage  Debt,  Action  for — Receiver — 

Special  Indorsement  on  Writ — Liquidated  Sum — 
Order  x/F.]  Where  a  mortgagee  appointed  a 
receiver,  who  received  rents,  and  afterwards  the 
mortgagee  brought  an  action  specially  indorsing 
the  writ  with  a  claim  for  the  mortgage  debt  and 
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interest,  and  applied  for  judgment  under  Order 
XIV. : — Held,  that  the  mere  fact  of  a  receiver 
having  been  appointed  did  not  prevent  the  appli- 
cation of  Order  xiv.,  but,  as  there  appeared  to  be 
a  question  as  to  what  on  the  true  state  of  the 
account  as  between  the  mortgagor  and  mortgagee 
was  due  to  the  latter,  leave  to  defend  must  be 
granted.— Poulett  v.  Hill  ([1893]  1  Oh.  277)  ex- 
plained.   Lyndb  v.  Waithman       -    C.  A.  180 

  Charging  order  upon  share  of  partner — 

Partner's  separate  judgment  debt  126 
8ee  Paetnership.  ' 
 Injunction  —  Nuisance  —  Damages  —  Nui- 
sance caused  by  combined  effect  of  the 
actions  of  two  independent  persons — 
Distinct  causes  of  action — Joinder  of 
defendants  -        -        -        -  688 
See  Nuisance. 
— —  Interpleader  —  Action  for  commission  — 
Claims  by  different  parties         -  249 
See  County  Court. 
— —  Judgment  against  married  woman  —  Re- 
straint on  anticipation — Arrears  of  in- 
come due  at  date  of  judgment    -  212 
See  Husband  and  Wife. 

 Liverpool  Court  of  Passage — Order  xiv. — 

Eules  of  Court  -  -  -  174 
See  Liverpool  Court  of  Passage. 

 Railway  and  Canal  Commissioners — Increase 

of  rates  —  Complaint  by  association — 
Particulars  -  -  -  -  141 
See  Railway.  2. 

 Solicitor  —  Mandamus  —  Incorporated  Law 

Society — Misconduct  -  -  456 
See  Solicitor. 

PRIVILEGE — ^Defamation — Communication  made 
by  officer  of  state  in  course  of  official 
duty — Vexatious  action  -  -  189 
See  Defamation.  2. 

PROBATE  DUTY— Foreign  mortgage      -  626 

See  Revenue.  4. 
 "  Voluntary  transfer "  -        -        -  466 

See  Revenue.  5. 

PROMISSORY  NOTE— Stamp  —  Revenue— Mar- 
ketable security  -  -  240, 698 
See  Revenue.   6,  7. 

RAILWAY  —  Company —  Passenger's  Luggage — 
Personal  Luggage  of  Servant — Property  of  Em- 
ployer— Injury  by  Misfeasance  of  Defendants — 
Bight  of  Owner  to  sue.']  A  servant  of  the  plaintiff 
took  a  ticket  for  a  journey  on  the  defendants' 
railway,  and  a  portmanteau  of  his  was  accepted 
by  the  defendants  as  his  personal  luggage.  The 
portmanteau  contained  his  livery,  which  was  the 
property  of  the  plaintiff.  Through  an  act  of 
misfeasance  of  a  porter  in  the  employment  of  the 
defendants  the  livery  was  destroyed.  In  an 
action  to  recover  the  value  of  the  goods  de- 
stroyed : — Held,  that  the  defendants  were  liable 
to  the  plaintiff  for  the  tortious  act  of  their  servant 
in  injuring  the  plaintiff's  property.  Meux  v. 
Great  Eastern  Railway  Company  -  C.  A.  387 

2.  Bailway  and  Canal  Commissioners — 

Practice — Increase  of  Bates— Increase  on  Classes 


RAILWAY — continued. 

of  Goods— Complaint  hy  Association — Particulars 
—Bailway  and  Canal  Traffic  Act,  1888  (51  rf-  52 
Vict.  c.  25),  ss.  7,  31 — Bailway  and  Canal  Traffic 
Act,  1894  (57  &  58  Vict.  c.  54),  ss.  1,  2,]  A  com- 
plaint was  made  to  the  Railway  and  Canal  Com- 
missioners, by  an  association,  certified  under  s.  7 
of  the  Railway  and  Canal  Traffic  Act,  1888, 
that  the  rates  on  certain  classes  of  goods,  each 
class  containing  a  large  number  of  different 
articles,  had  been  increased  by  the  respondents, 
a  railway  company,  since  December  31,  1892,  and 
that  such  increased  rates  were  unreasonable. 
The  respondents  asked  for  particulars  of,  among 
other  things,  the  names  of  the  traders  who  were 
represented  by  the  applicants,  and  of  the  traders 
in  respect  of  whose  traffic  the  complaint  was 
made : — Held,  affirming  the  judgment  of  Collins  J., 
that,  the  association  and  the  railway  company  being 
the  only  parties  to  the  litigation,  the  association 
could  not  be  called  on  to  give  particulars  of  traders 
represented  by  them  :  Held,  also,  that  on  such  a 
complaint,  as  to  the  increase  of  rates  on  a  class  of 
goods,  the  railway  company  might,  in  the  first 
place,  justify  generally  the  raising  of  the  rate  for 
the  whole  class,  and  that,  therefore,  a  demand  for 
particulars,  for  the  purpose  of  the  identification  of 
specific  goods  in  respect  to  which  the  increase  of 
rate  might  be  alleged  to  be  unreasonable,  was 
premature.  Mansion  House  Association  on 
Railway  and  Canal  Traffic  for  the  United 
Kingdom  v.  Great  Western  Railway  Company 

[C.  A.  141 

REGISTRATION— Bill  of  sale— Attestation  451 
See  Bill  of  Sale. 

 Municipal  corporation — Election — Continu- 
ous occupation — Change  in  character  of 
occupation — Transfer  of  whole  of  quali- 
fying premises  and  new  tenancy  of  part 
See  Municipal  Corporation.  [58 

REMOTENESS— Damages— Contract— Breach 

See  Damages.  [640 

RENT — Oral  agreement — Statute  of  Frauds— Let- 
ting for  non-continuous  period — Entry — 
Payment  of  rent  on  account  -  627 
See  Landlord  and  Tenant.  4. 

REVENUE— ^ccoMwi  Buty— Marriage  Settlement 
of  Widow — Children  of  First  Marriage —Con- 
sideration of  Marriage — Voluntary  Disposition — 
Volunteers — Customs  and  Inland  Bevenue  Acts, 
1881  (44  &  45  Vict.  c.  12),  s.  38;  1889  (52  &  53 
Vict.  c.  7),  s.  11.]  By  s.  38  of  the  Customs  and 
Inland  Revenue  Act,  1881,  account  duty  is  made 
payable  on  certain  property  including  by  sub- 
s.  2  (a.)  any  property  "  taken  under  a  voluntary 
disposition  made  by  any  person  dying  after 
June  1,  1881,  purporting  to  operate  as  an  imme- 
diate gift  inter  vivos,  whether  by  way  of  transfer, 
delivery,  declaration  of  trust,  or  otherwise,  which 
shall  not  have  been  bona  fide  made  three  months 
before  the  death  of  the  deceased,"  and  including 
by  sub-s.  2  (c)  any  property  "  passing  under  any 
past  or  future  voluntary  settlement  made  by  any 
person  dying  on  or  after  such  day,"  by  deed  or 
other  instrument  not  taking  effect  as  a  will, 
whereby  an  interest  in  such  property  for  life  is 
reserved  to  the  settlor.  By  s.  11  of  the  Customs 
and  Inland  Revenue  Act,  1889,  the  above-men- 
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tioued  period  of  three  months  is  altei-ed  to  twelve 
months,  and  the  expression  "  voluntary  settle- 
ment "  is  made  to  include  any  trubt  "  in  favour 
of  a  volunteer,"  whether  the  instrument  effecting 
the  fcettlement  was  made  for  value  or  not  as 
between  the  settlor  and  any  other  person. — By 
the  settlement  made  on  the  second  marriage  of  a 
a  widow  it  was  provided  that  out  of  19,500  fully 
paid-up  shares  which  »he  was  entitled  to  have 
allotted  to  her,  1000  should  be  allotted  to  each  of 
her  four  adult  sous  by  the  former  marriage,  and 
the  remaining  15,500  to  trustees,  as  to  3200  upon 
trust  for  her  two  infant  sons  and  two  marjied 
daughters  by  her  former  marriage,  and  as  to  the 
remaining  12,300  upon  trust  to  pay  a  life  annuity 
to  her  husband,  and,  subject  thereto,  to  pay  the 
income  to  the  settlor  for  life,  and  hold  the  fund 
after  her  death,  in  trust  for  the  children  of  the 
former  marriage  as  she  should  appoint.  The 
marriage  was  solemnized,  and  the  shares  duly 
allotted.  The  settlor  died  within  twelve  months 
after  the  settlement,  having  exercised  by  will  her 
power  of  appointment  in  favour  of  the  children 
of  the  former  marriage : — Seld  (reversing  the 
decision  of  the  Divisional  Court),  that  account 
duty  was  payable,  for  the  children  of  the  wife  by 
her  first  husband  were  without  the  consideration 
of  the  marriage;  that  with  regard  to  the  shares 
in  which  the  settlor  took  no  life  interest,  the 
disposition  in  favour  of  such"  children  was  there- 
fore a  "  voluntary  disposition  "  within  the  meaning 
of  sub-s.  2  (a),  though  contained  in  a  marriage 
settlement;  and  that  with  regard  to  the  shares 
in  which  the  settlor  took  a  life  interest  the 
children  of  the  first  marriage  took  under  a  trust 
"  in  favour  of  a  volunteer." —  JSiewstead  v. 
Searles  (1  Atk.  265)  is  to  be  understood  as  ex- 
plained bv  Lord  Selborne  in  Machie  v.  HerherUon 
(9  App.  Cas.  303)  and  Be  Mestre  v.  West  ([1891] 
A.  C.  264).  Attorney-Genekal  v.  Jacobs 
Smith    -        _        _        -        -    C.  A.  341 

2.  House  Duty — Dwelling-liouse — Exemp- 
tion— Training  Stables — 48  Geo.  3,  c.  55,  Sched.  B, 
r.  2— Inhabited  House  Duty  Act,  1851  (14  15 
Vict.  c.  36) — Customs  and  Inland  Revenue  Act, 
1878  (41  &  42  Vict.  c.  15),  s.  13,  sub-s.  1.]  A 
trainer  of  race-horses  occupied  stables  which  he 
used  for  the  accommodation  of  horses  trained  by 
him ;  in  one  wing  of  the  stables  were  four  rooms 
in  whicli  some  of  the  stable-lads  employed  by 
him  slept.  Close  to  the  stables,  but  outside  the 
stable-yard,  was  a  ten-roomed  house  with  do- 
mestic offices  and  garden,  which  was  occupied 
by  the  trainer's  "  head  lad."  The  stables  were 
included  with  the  dwelling-house  in  an  assess- 
ment to  the  inhabited  house  duty : — Held,  that 
the  stables  belonged  to  and  were  occupied  with  a 
dwelling-house  within  the  meaning  of  48  Geo.  3, 
c.  55,  Sched.  B,  r.  2;  that  they  did  not  come 
within  the  exemption  in  41  &  42  Vict.  c.  15.  s.  13, 
sub-s.  1,  in  favour  of  premises  occupied  solely  for 
the  purposes  of  a  trade  or  business  ;  and  that  the 
assessment  was  therefore  right.  Lambton  v. 
Kekr   ------  233 

3.   Inhabited  House  Duty — Exemptions — 

"  Charity  School  " — College  partly  self-supporting 
— 48  Geo.  3,  c.  55,  Sched.  B,  Exemptions,  Case  4r— 
14  &  15  Vict.  c.  36,  s.  2.]    By  48  Geo.  3,  c.  55, 
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Sched.  B  (repealed  by  4  &  5  Wm.  4,  c.  19,  but 
re-enacted  by  14  &  15  Vict.  c.  36),  "  any  hospital, 
charity  school,  or  house  provided  for  the  recep- 
tion or  relief  of  poor  persons  "  is  exempted  from 
inhabited  house  duty. — The  Koyal  Hollo  way 
College  was  established  to  enable  young  women 
to  carry  on  their  studies  after  leaving  school  with 
all  the  advantages  of  collegiate  life.  The  build- 
ings had  been  erected  by  the  founder  at  his  own 
cost  upon  land  provided  by  him,  and  the  institu- 
tion had  been  endowed  by  him  with  a  sum  of 
300,000L,  which  he  directed  to  be  applied  in 
furnishing  the  college,  founding  scholarships  and 
prizes,  paying  the  salaries  of  teachers  and  pro- 
fessors, and  otherwise  in  defraying  the  domestic 
and  other  expenses.  Each  student  paid  a  sum 
of  90Z.  a  year  in  fees  for  board,  lodging  and  in- 
struction, and  had  a  bed-room  and  sitting-room  to 
herself,  and  the  use  of  the  dining-hall,  &c.,  in 
common  with  the  other  students.  There  were 
certain  extra  charges  not  included  in  the  9uZ.,  and 
entrance  and  other  scholarships  and  prizes  had 
been  founded  in  accordance  with  the  founder's 
intention.  At  the  date  of  the  assessment  the  net: 
fees  received  from  the  students,  after  deducting 
the  value  of  the  scholarships,  was  rather  more 
than  half  the  income  derived  from  the  endow- 
ment fund  : — Held,  that  the  liability  to  pay  in- 
habited house  duty  depended  upon  the  character 
of  the  institution;  and  that  as  the  college  was 
not  primarily  intended  for  the  supply  of  gratuitous 
education,  it  did  not  come  within  the  exemption 
in  favour  of  "  charity  schools " .  in  48  Geo.  3, 
c.  55,  Sched.  B.  Southwell  v.  Goveknors  of 
Koyal  Holloway  College,  Egham        -  487 

4.  Probate  Duty — Foreign  Mortgage.']  A 

husband  died  domiciled  in  England.  By  his  will,, 
after  bequeathing  various  specific  legacies,  he 
devised  and  bequeathed  one-fourth  of  the  residue 
of  his  real  and  personal  estate  to  his  wife.  His 
will  was  proved  in  England ;  and  while  his 
estate  was  being  administered  there,  and  before 
the  amount  of  the  clear  residue  had  been  ascer- 
tained, the  wife  died.  The  husband's  estate 
included  money  invested  on  mortgages  of  real 
property  in  New  Zealand.  These  mortgages  re- 
mained unrealized  at  the  date  of  his  wife's  death, 
and  no  part  of  them  had  been  appropriated  to 
any  particular  shares  of  the  ultimate  residue. 
The  executors  of  the  wife,  in  their  affidavit  made 
for  the  purpose  of  obtaining  probate  of  her  will, 
did  not  include  her  fourth  share  of  the  said  mort- 
gage securities,  and  refused  to  do  so,  claiming 
that  it  was  not  liable  to  probate  duty  in  this 
country  :—J?eM,  that  the  wife's  share  of  tho 
mortgage  securities  was  a  foreign  asset,  and  was 
rightly  excluded  from  the  affidavit.  Attorney- 
General  V.  Lord  Sudeley  -        -        -  626 

5.   Probate  Duty — "  Voluntary  Transfer  " 

— Customs  and  Inland  Bevenue  Act,  1881  (44  &  45 
Vict.  c.  12),  s.  38,  sub-s.  (2)  (6) — Customs  and' 
Inland  Bevenue  Act,  1889  (52  &  53  Vict.  c.  7),. 
s.  11,  sub-s.  (1).]  Two  persons  purchased  stock 
in  their  joint  names  out  of  money  contributed  by 
them  in  equal  proportions  on  the  express  agree- 
ment that  the  survivor  should  be  entitled  by 
right  of  survivorship  to  the  stock  so  purchased. — 
On  the  death  of  one  of  the  joint  purchasers  the- 
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Crown  claimed  account  stamp  duty  under  s.  38, 
sub-s.  (1)  (h)  of  the  Customs  and  Inland  Revenue 
Act,  1881,  oil  so  much  of  the  stock  as  was  pur- 
chased with  money  of  the  deceased  : — Held,  that 
the  purchase  of  so  much  of  the  stock  as  was 
purchased  out  of  money  of  the  deceased  was  a 
"voluntary  transfer"  of  such  stock  by  the  de- 
ceased to  himself  and  his  co-purchaser  within 
the  meaning  of  the  section,  notwithstanding  that 
it  was  made  in  consideration  of  his  co-purchaser 
doing  the  like,  and  that  the  Crown  was  conse- 
quently entitled  to  the  duty  claimed.  Attoeney- 
Genekal  v.  Ellis     -        _        _        _  466 

6.   Stamp — Marlcetahle  Security — Fromis- 

sory  Note— Stamp  Act,  189 1  (54  (fe  55  Vict.  c.  39), 
s.  33 ;  s.  82,  sm5-s.  1  (h) ;  s.  122.]  An  American 
railway  company,  as  security  for  a  temporary 
loan,  handed  through  their  agents  in  England  to 
the  lender  an  instrument  which  stated  that  for 
value  received  they  promised  to  pay  twelve  months 
after  date  to  the  order  of  themselves  the  amount 
named  in  it.  It  also  contained  a  statement  that 
it  was  one  of  a  series,  and  was  secured  by  a 
deposit  of  gold  bonds  which  (or  a  sufficient 
amount  of  their  proceeds)  were  to  be  held  in 
trust  for  the  benefit  of  the  holders  of  the  instru- 
ments. The  instruments  were  dealt  in  upon  the 
London  Stock  Exchange,  but  were  not  officially 
quoted  there : — Held,  that  the  instrument  was 
not  a  marketable  security  within  the  meaning  of 
s.  82,  sub-s.  1  (fc),  of  the  Stamp  Act,  1891,  but  was 
a  promissory  note,  and  was  only  chargeable  with 
stamp  duty  as  a  foreign  bill  of  exchange.  Brown, 
Shipley  &  Co.  v.  Commissioners  of  Inland 
Eevenue        _____  240 

7.  Stamp — Marketable  Security — Promis- 
sory Note— Stamp  Act,  1891  (54  &  55  Vict.  c.  39), 
s.  82,  suh-s.  1  (b) ;  s.  122.]  An  American  railway 
company,  as  security  for  a  temporary  loan,  handed 
through  their  agents  in  England  to  the  lender  an 
instrument  which  stated  that  for  value  received 
they  promised  to  pay  twelve  months  after  date 
to  the  order  of  themselves  the  amount  named  in 
it.  It  also  contained  a  statement  that  it  was  one 
of  a  series,  and  was  secured  by  a  deposit  of  gold 
bonds  which  (or  a  sufficient  amount  of  their  pro- 
ceeds) were  under  an  existing  trust  deed  to  be 
held  in  trust  for  the  benefit  of  the  holders  of  the 
instruments.  The  instruments,  which  had  been 
indorsed  before  issue,  were  dealt  in  upon  the 
London  Stock  Exchange,  but  were  not  officially 
■quoted  there: — fleZcZ,  reversing  the  judgment  of 
a  Divisional  Court,  that  the  instrument  was  not 
a  mere  promissory  note ;  that  it  contained  a  con- 
tract that  the  holder  should  be  entitled  to  the 
benefit  of  the  security  mentioned  in  it;  that  it 
was,  therefore,  a  security  for  the  money  lent  upon 
it,  and  that  it  required  to  be  stamped  as  a 
"marketable  security"  within  the  meaning  of 
s.  82,  sub-s.  1  (b),  and  s.  122  of  the  Stamp  Act, 
1891.  Brown,  Shipley  &  Co.  v.  Commissioners 
OF  Inland  Eevenue  -  -  C.  A.  598 
 Income  tax — Tithes     -        -        -  123 

See  Tithes. 

RULES— Order  XIV.  -        -        -  174 

See  Liverpool  Court  of  Passage. 

  -_-__-  180 

See  Practice.  6. 
Vol.  n.  1895.  3 
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 Order  XVI.,  r.  4  -        -        -  688 

See  Nuisance. 
 r.  11         _        _        _        _  321 

See  Practice. 
 Order  XXXVL,  r.  37    -        -        -  148 

See  Practice.  5. 


SALE  OF  GOODS— Acceptance  — "  Act  loliicli  recog- 
nises a  pre-existing  Contract  of  Sale  " — Statute  of 
Frauds— Sale  of  Goods  Act,  1893  (56  &  57  Vict, 
c.  71),  s.  4,  siib-ss.  1,  3.]  Where  goods  sold  were 
delivered  to  the  buyer,  who  took  a  sample  from 
them,  and,  after  examining  it,  said  that  the  goods 
were  not  equal  to  his  sample,  and  that  he  would 
not  have  them : — Held,  that  there  was  evidence 
of  an  act  done  by  him  in  relation  to  the  goods 
which  recognised  a  pre-existing  contract  of  sale, 
and  therefore  evidence  of  an  acceptance  within 
the  meaning  of  s.  4  of  the  Sale  of  Goods  Act, 
1893.    Abbott  «fe  Co.  v.  Wolsey       -    C.  A.  97 

2.  ■  Possession  of  Goods  under  Agreement 

ivith  option  to  Buy — Hire  and  Purchase  Agreement 
— Disposition  of  Goods  by  Person  having  option  to 
Purchase — "  Person  having  agreed  to  buy  Goods  " 
—Factors  Act,  1889  (52  &  53  Vict.  c.  45),  s.  9. 
Payne  v.  Wilson      -        -        -      C.  A.  537 
SEPARATE  ESTATE  —  Judgment  against  mar- 
ried woman — Restraint  on  anticipation — 
Arrears  of  income  due  at  date  of  judg- 
ment -        -        -        -        -  212 
See  Husband  and  Wife. 
SET-OFF  —  Mutual  dealings — Bankruptcy — De- 
posit of  goods  with  authority  to  sell 
subject  to  approval  of  price        -  618 
See  Bankruptcy.  9. 
SEWER  —  Drain  —  Liability  to  repair  —  Dis- 
obedience by  builder  of  order  of  sani- 
tary authority       -        -        -  471 
See  Metropolis.  7. 

 Drain-Liability  to  repair-Effect  of  builder's 

disobeying  order  of  sanitary  authority 
See  Meteopolis.    6.  [208 

 Metropolis — Order  to  vestry  to  construct 

sewer — Powers  of  county  council  275 
See  Metropolis.  5. 
SHARES,  ISSUE  OF — Company — Act  ultra  vires- 
Payment  of  commission  to  stockbrokers 
for  placing  shares  -        _        -  604 
See  Company. 
SHERIFF — Execution — Fi.  fa. — Breaking  outer 
Boor — Building  not  Dwelling-house.'}    The  sheriff 
may,  for  the  purpose  of  executing  a  writ  of  fieri 
facias,  break  open  the  outer  door  of  a  workshop 
or  other  building  of  the  judgment  debtor,  not 
being  his  dwelling-house  or  connected  therewith. 
Hodder  v.  Williams  -        -        -    C.  A.  663 

SHIP — Bill  of  Lading — Exemption  of  Shipowner 
from  Liability — Negligence  of  Servants — "  navi- 
gating the  Ship  or  othericise."']  A  bill  of  lading 
contained,  among  other  exemptions,  one  by  which 
the  shipowner  was  not  to  be  liable  for  "  any  act, 
negligence,  default,  or  error  in  judgment  of  the 
pilot,  master,  mariners,  or  other  servants  of  the 
shipowner  in  navigating  the  ship,  or  otherwise." 
A  part  of  the  cargo  was  damaged  by  being  negli- 
F  2i 
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gently  stowed  by  a  stevedore  employed  by  the 
shipowner.  In  an  action  by  the  owner  of  the 
cargo  so  damaged: — Meld,  reversing  the  judg- 
ment of  the  Divisional  Court,  that  the  shipowner 
was  not  liable,  for  the  words  "  or  otherwise  "  in 
the  bill  of  lading  were  genera],  and  did  not  limit 
the  exemption  to  loss  or  damage  arising  from 
negligence  in  matters  akin  to  navigation,  or  to 
loss  or  damage  arising  from  negligence  in  relation 
to  the  other  excepted  perils  of  the  bill  of  lading. 
— Norman  v.  Binnington  (25  Q.  B.  D.  475)  con- 
sidered.  Baekselman  v.  Bailey    -    C.  A.  301 

2,  Bill  of  Lading — Exemption  of  Owner 

from  Liability — Oioner  exercising  due  Diligence  to 
mahe  Vessel  Seaworthy — Negligence  of  Agents — 
Act  of  Congress  of  February  13,  1893  (c.  105).] 
Goods  were  shipped  under  a  bill  of  lading  which 
incorporated  by  reference  an  Act  of  Congress  by 
which,  if  the  owner  of  a  ship  shall  exercise  due 
diligence  to  make  the  vessel  in  all  respects  sea- 
worthy, and  properly  manned,  equipped,  and  sup- 
plied, neither  the  vessel,  her  owner,  agent,  or 
charterers  shall  become  liable  or  be  held  respon- 
sible for  damage  or  loss  resulting  from  faults  or 
errors  in  navigation  or  in  the  management  of  the 
vessel.  The  owner  of  a  vessel  supplied  proper 
equipment  and  appointed  a  competent  ship's 
carpenter,  but  by  the  negligence  of  the  carpenter 
the  ship  was  allowed  to  go  to  sea  in  an  unsea- 
worthy  condition,  by  reason  whereof  a  part  of  the 
cargo  was  damaged  during  the  voyage.  In  an 
action  by  the  owner  of  the  damaged  goods  against 
the  shipowner : — Held  (aflSrming  the  judgment  of 
Lawrance  J.),  that  to  exempt  the  shipowner  from 
liability  it  was  not  sufficient  merely  to  shew  that 
he  had  personally  exercised  due  diligence  to  make 
the  vessel  seaworthy,  but  that  it  must  be  shewn 
that  those  persons  whom  he  employed  to  act  for 
him  in  this  respect  had  exercised  due  diligence  ; 
and  that,  therefore,  the  negligence  of  the  ship's 
carpenter  prevented  the  exemption  from  apply- 
ing, and  the  shipowner  was  liable.  G.  E.  Dobell 
&  Co.  V.  Steamship  Kossmoee  Company 

[C.  A.  408 

3.    Bill  of  Lading — Warranty — "Sea- 
worthiness " — Fitness  of  Refrigerating  Machinery.'] 
A  cargo  of  frozen  meat  was  shipped  on  board  a 
steamship  at  Melbourne,  in  Australia,  for  carriage 
to  London.  The  ship  was  fitted  with  refrige- 
rating machinery.  The  bill  of  lading  was  headed 
"  Kefrigerator  bill."  It  described  the  cargo  as 
consisting  of  4553  carcases  of  hard  frozen  mutton, 
and  stated  that  they  were  shipped  in  apparent 
good  order  and  condition,  and  were  to  be  deli- 
vered in  London  in  the  like  good  order  and  con- 
dition, subject  to  the  exceptions  thereinafter 
mentioned.  The  bill  of  lading  contained  the 
following  clause  :  "  Steamer  shall  not  be  account- 
able (inter  alia)  for  the  condition  of  goods  shipped 
under  this  bill  of  lading,  nor  for  any  loss  or 
damage  thereto  arising  from  failure  or  breakdown 
of  machinery,  insulation,  or  other  appliances  ,  .  ." 
— In  an  action  by  the  shippers  against  the  ship- 
owners for  damages  for  injury  to  the  cargo,  by 
reason  of  the  breaking  down  of  the  refrigerating 
machinery  during  the  voyage : — Held  (affirming 
the  decision  of  Mathew  J.),  that  the  bill  of  lading 
contained  an  implied  warranty  that  the  refrige- 
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rating  machinery  was  at  the  time  of  shipment  fit 
to  carry  the  frozen  meat  in  good  condition  to 
Europe,  and  that  the  exceptions  applied  only  to 
what  might  happen  during  the  voyage,  and  not 
to  the  original  fitness  of  the  machinery.  Ownees 
OP  Caego  on  Ship  "  Maoei  King  "  v.  Hughes 

[C.  A.  550 

4.    Charterparty — Bill  of  Lading — Lia- 

bility of  Owner  of  Chartered  Ship  on  Bills  of 
Lading  signed  by  Master.]  A  charterparty,  which 
was  in  other  respects  in  the  form  of  an  ordinary 
time  charter,  contained  the  following  provision  : 
"The  captain  and  crew,  although  paid  by  the 
owners,  shall  be  the  agents  and  servants  of  the 
charterers  for  all  purposes,  whether  of  naviga- 
tion or  otherwise,  under  the  charter.  In  sign- 
ing bills  of  lading  it  is  expressly  agreed  that 
the  captain  shall  only  do  so  as  agent  for  the 
charterers;  and  the  charterers  hereby  agree  to 
indemnify  the  owners  from  all  consequences  or 
liabilities  (if  any)  that  may  arise  from  the  cap- 
tain signing  bills  of  lading,  or  in  otherwise 
complying  with  the  same " : — Held,  that  this 
clause  was  insufficient  to  exonerate  the  ship- 
owners from  liability  to  the  indorsee  of  a  bill  of 
lading  signed  by  the  captain  which  did  not  con- 
tain the  clause.  In  order  to  etfect  such  a  pro- 
tection to  the  shipowner,  there  must  be  an  explicit 
statement  to  this  effect  in  the  bills  of  lading 
signed  by  the  captain.  Manchestee  Tkust  v. 
FuENESs,  Withy  &  Co.       -        -        -  282 

6.  Charterparty — Bill  of  Lading— Proviso 

that  the  Master  in  Signing  Bill  of  Lading  shall  be 
the  Agent  of  the  Charterer — Liability  of  Owner — 
Constructive  Notice.]  A  charterparty  contained 
a  proviso  that  the  captain  and  crew,  although 
appointed  and  paid  by  the  owners,  should  be  the 
servants  of  the  charterers,  and  that  in  signing 
bills  of  lading  the  captain  should  only  do  so  as 
the  agent  of  the  charterers,  and  that  the  charterers 
would  indemnify  the  owners  against  all  liabili- 
ties arising  from  the  captain  signing  the  bills  of 
lading.  The  captain  signed  bills  of  lading  in 
the  ordinary  form  for  goods  to  be  delivered  to  the 
holders  of  the  bills  of  lading,  they  paying  freight 
and  other  conditions  as  per  charterparty.  The 
goods  were  misdelivered,  and  an  action  was  brought 
by  the  holders  of  the  bills  of  lading  against  the 
shipowners  for  the  loss: — Held  (affirming  the 
judgment  of  Mathew  J.),  (1.)  that  the  special 
clause  in  the  charterparty  was  binding  only  be- 
tween the  owners  and  the  charterers,  and  did  not 
affect  the  liability  of  the  owners  to  the  holders  of 
the  bills  of  lading,  who  were  entitled  to  consider 
the  captain  as  the  agent  of  the  owners ;  (2.)  that 
the  reference  to  the  charterparty  in  the  bills  of 
lading  did  not  give  the  holders  constructive  notice 
of  the  contents  of  the  charterparty,  the  equitable 
doctrine  of  constructive  notice  of  contents  of  docu- 
ments not  being  applicable  to  mercantile  trans- 
actions.— Baiimwoll  ManiifacturY.Furness  ([1893] 
A.  C.  8)  distinguished.  Manchester  Teust  v. 
FuENESs  -        -        -        -        -    C.  A.  539 

6.  Charterparty — Cargo — Hiring  of  entire . 

Capacity  of  Ship — Port — Deviation.]  By  charter- 
party,  which  commenced  with  a  statement  that 
the  ship  was  of  a  dead  weight  capacity  of  125 
tons,  it  was  agreed  between  the  plaintiff  and  the 
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defendant,  the  sliipowner,  tliat  the  ship  should 
load  at  Eotherhithe  from  the  plaintitF  "  a  cargo 
or  estimated  quantity  of  470  quarters  of  wheat," 
and  proceed  with  it  to  Gosport  and  there  deliver 
it.  The  chartei-party  contained  the  usual  excep- 
tion of  sea  perils.  It  was  also  thereby  provided 
that  the  ship  should  have  "  liberty  to  call  at  any 
ports  in  any  order."  Four  hundred  and  seventy 
quarters  represent  102  tons.  The  ship,  having 
loaded  the  wheat,  proceeded  to  Millwall,  where 
she  took  on  board  from  another  shipper  some 
wire  netting  for  carriage  to  Portsmouth  Dock- 
yard. Eotherhithe  and  Millwall  are  both  in  the 
port  of  London,  and  Gosport  and  Portsmouth 
Dockyard  are  both  in  the  port  of  Portsmouth. 
The  ship  proceeded  to  Portsmouth  Dockyard, 
where  she  discharged  the  netting,  and  was  cross- 
ing the  harbour  to  Gosport  when  by  an  accident 
arising  from  sea  perils  she  sprang  a  leak,  whereby 
the  wheat  was  damaged.  The  plaintiff  claimed 
that  the  ship  in  not  proceeding  direct  to  Gosport 
had  been  guilty  of  a  deviation : — Held,  that  the 
liberty  "  to  call  at  any  ports  "  included  liberty  to 
call  for  the  purpose  of  loading  or  discharging 
other  cargo  there,  for  that  the  charterparty,  not- 
withstanding the  use  of  the  term  "cargo,"  did 
not  amount  to  a  hiring  of  the  full  carrying 
capacity  of  the  ship  ;  and  further,  that  the  term 
"  ports  "  was  not  to  be  understood  in  a  technical 
sense,  but  to  include  any  usual  and  proper  load- 
ing or  discharging  places,  even  though  within  the 
same  port ;  that  there  had  consequently  been  no 
deviation,  and  that  the  plaintiff  could  not  recover. 
CAFFiiSr  V.  Aldridge  -        -        -       -  366 

7.  Charterparty — Cargo — Hiring  of  entire 

Capacity  of  Ship — Deviation.']  By  a  charter- 
party  which  was  on  a  printed  form  filled  in  with 
writing,  and  which  commenced  with  a  statement 
that  the  ship  was  of  a  dead  weight  capacity  of 
125  tons,  it  was  agreed  between  the  plaintiif 
and  the  defendant,  the  shipowner,  that  the  ship 
should  load  at  Eotherhithe  from  the  plaintiff  "  a 
cargo  or  estimated  quantity  of  470  quarters  of 
wheat"  and  proceed  with  it  to  Gosport,  and 
there  deliver  it,  on  being  paid  freight  at  Is.  per 
quarter  of  496  lbs.  delivered.  The  words  "  full 
and  complete  "  which  preceded  the  word  "  cargo  " 
in  the  printed  form  had  been  struck  out.  The 
charterparty  contained  the  usual  exception  of  sea 
perils.  It  was  also  thereby  provided  that  the 
ship  should  have  "  liberty  to  call  at  any  ports  in 
any  order."  Four  hundred  and  seventy  quarters 
of  wheat  represent  102  tons.  The  ship,  having 
loaded  the  wheat,  proceeded  to  Millwall,  where 
she  took  on  board  from  another  shipper  some 
wire  torpedo  netting  for  carriage  to  Portsmouth 
Dockyard.  The  ship  proceeded  to  Portsmouth 
Dockyard,  where  she  discharged  the  netting,  and 
was  crossing  the  harbour  to  Gosport  when  by  an 
accident  arising  from  sea  perils  she  sprang  a 
leak,  whereby  the  wheat  was  damaged.  The 
plaintiff  claimed  to  recover  damages  for  the 
injury  to  the  wheat  on  the  ground  that  the  ship 
had  deviated  in  not  proceeding  direct  to  Gosport : 
— Held  (affirming  the  judgment  of  Lord  Eussell 
of  Killowen  0.  J.),  that  the  liberty  "  to  call  at  any 
ports  "  included  liberty  to  call  for  the  purpose  of 
loading  or  discharging  other  cargo  there,  for  that 
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the  charterparty,  notwithstanding  the  use  of  the 
term  "  cargo,"  did  not  amount  to  a  hiring  of  the 
full  carrying  capacity  of  the  ship,  and  that 
there  had  consequently  been  no  deviation,  and 
the  plaintiff  could  not  recover.  —  Caffin  v. 
Aldridge     -        -        -        -        C.  A.  648 

8.    Charterparty  —  Colliery  Guaranty  — 

Incorporation  in  Charterparty  —  Demurrage  — 
Commencement  of  Lay-days.]  A  chfirterparty, 
dated  July  16,  1894,  provided  that  the  ship 
should  proceed  to  a  customary  loading  place  in 
the  Eoyal  Dock,  Grimsby,  and  there  receive  a 
cargo  of  coal  "  to  be  loaded  as  customary  at 
Grimsby  as  per  colliery  guarantee  in  fifteen  col- 
liery working  days."  Demurrage  to  be  at  the 
rate  of  4(^.  per  ton  per  day.  —  By  a  colliery 
guaranty,  dated  July  20,  1894,  the  colliery  com- 
pany agreed  with  the  charterers  to  load  the  ship 
with  a  cargo  of  coal  "  in  fifteen  colliery  working 
days  after  the  said  ship  is  wholly  unballasted 
and  ready  in  dock  at  Grimsby  to  receive  her 
entire  cargo  (strikes  of  pitmen,  &c.,  always  ex- 
cepted). Time  not  to  commence  before  August  2. 
Time  to  count  from  the  day  following  that  on 
which  notice  of  readiness  is  received,  the  said 
notice  (in  writing)  to  be  handed  to  office  ....  as 
soon  as  the  ship  is  actually  ready  as  above  stipu- 
lated and  not  before.  .  .  .  The  ship  to  move  to 
the  spout  and  proceed  with  her  loading  whenever 
required  to  do  so  during  the  entire  continuance 
of  her  lay-days.  Demurrage  as  per  charterparty, 
but  not  exceeding  4:d.  per  registered  ton  per 
colliery  working  day."  The  customary  loading 
place  for  coal  in  the  Eoyal  Dock,  Grimsby,  was 
under  a  "spout"  or  shoot,  through  which  the 
coal  was  shot  on  board  the  ship. — Notice  that 
the  ship  was  ready  was  given  on  September  3. 
She  had  to  wait  her  turn  to  get  under  the  spout, 
and,  but  for  delay  for  which  it  was  admitted  the 
charterers  were  responsible,  she  could  have  been 
placed  under  it  on  September  17.  She  did  not  in 
fact  get  under  it  until  October  10.  The  loading 
was  completed  on  October  13.  In  an  action  by 
the  shipowner  against  the  charterers  for  demur- 
rage:— Held,  by  Lord  Esher  M.E.  and  A.  L. 
Smith  L.J,  (affirming  the  decision  of  Mathew  J.), 
Kay  L.J.  dissenting,  that  the  provisions  of  the 
colliery  guaranty  as  to  loading  were  incorporated 
into  the  charterparty,  and  that  the  fifteen  lay- 
days commenced  to  run  from  the  day  after  that 
on  which  notice  was  given  that  the  ship  was 
ready  in  the  dock  at  Grimsby  to  receive  the 
cargo : — Held,  by  Kay  L.  J.,  that  the  provisions  of 
the  colliery  guaranty  were  not  incorporated  into 
the  charterparty,  and  that  the  lay-days  did  not 
begin  to  run  until  the  day  after  that  on  which 
the  ship  might,  but  for  the  acts  of  the  defendants, 
have  been  under  the  spout.  Monsen  v.  Macfar- 
LANE  &  Co.      -        -        -        -     C.  A.  562 

9.   Charterparty — Discharge — Delivery  of 

Spars  and  Poles — Consignees'  Obligation  in  taking 
Delivery.]  A  charterparty  for  the  carriage  of 
spars  from  a  port  in  Norway  to  London  provided 
that  the  cargo  should  be  discharged  in  the  Surrey 
Commercial  Docks,  the  discharging  to  take  place 
in  eight  days,  the  cargo  to  be  taken  from  along- 
side at  merchants'  risk  and  expense,  the  ship  "  to 
discharge  over  side  in  the  river  or  dock  into 
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lighters  or  otherwise  if  required  by  consignees  "  : 
— Held,  that  the  charterparty  did  not  impose 
upon  the  ship's  master  and  crew  the  obligation 
to  get  the  spars  outside  the  ship  and  into  the 
lighters,  and  for  that  purpose  to  put  men  on 
board  the  lighters ;  but  that  when  they  had 
brought  the  spars  within  reach  of  the  consignees' 
men  in  the  lighters,  it  was  the  duty  of  the  latter 
to  take  their  part  in  the  joint  operation  of  de- 
livering and  receiving  the  goods,  and  that  the 
consignees  were  liable  to  pay  demurrage  for 
delay  caused  by  reason  of  their  men  in  the 
lighters  being  too  few  to  enable  the  discharge  to 
be  completed  within  the  lay-days.  Peteksen  v. 
Feeebody  &  Co.       -        -        -      C.  A.  294 

10.   Charterparty — Refusal  to  sign  Bills 

of  Lading — Penalty  or  Liquidated  Damages.^  A 
charterparty  contained  the  clause,  The  captain 
shall  sign  charterer's  bill  of  lading  as  presented 
without  qualification  ....  within  twenty-four 
hours  after  being  loaded,  or  pay  lOZ.  for  every 
day's  delay  as  and  for  liquidated  damages  until 
the  ship  is  totally  lost  or  the  cargo  delivered." — 
The  captain  wrongfully  refused  to  sign  the  bills 
of  lading  as  presented ;  but  the  charterers  were 
unable  to  shew  that  they  had  sustained  any 
damage  by  his  conduct : — Held,  that  the  clause 
imposed  a  penalty  and  not  liquidated  damages, 
and  that  tiie  plaintiffs  were  only  entitled  to 
nominal  damages. — Jones  v.  Hough  (5  Ex.  D. 
115)  commented  on.  Eayner  v.  Kedeeiaktie- 
bolaget  Condor      _        _        _        _  289 

11.    Freight — Goods  Damaged — Loss  of 

Merchantable  Character — Liability  to  Pay  Freight 
— Marine  Lnsurance — Lnsuranee  of  Profit — War- 
ranty against  Average — Concealment  of  Material 
Fact.]  A  vessel,  on  board  which  dates  had  been 
shipped  under  bills  of  lading  making  the  freight 
payable  on  right  delivery,  was  sunk  during  the 
course  of  the  voynge,  and  subsequently  raised. 
On  arrival  at  the  port  of  discharge,  it  was  found 
that  although  the  dates  still  retained  the  appear- 
ance of  dates,  and  although  they  were  of  con- 
siderable value  for  the  purpose  of  distillation  into 
spirit,  they  were  no  longer  merchantable  as  dates  : 
— Held,  that  freight  was  not  payable  in  respect 
of  them. — A  ship  having  been  chartered  for  a 
lump  sum,  the  charterers  put  her  up  as  a  general 
ship,  and  goods  were  shipped  on  board  under 
bills  of  lading  at  freights  whicli  in  the  aggregate 
exceeded  the  charter  freight.  The  charterers  in- 
sured their  "  profit  on  charter"  by  a  policy  which 
contained  a  warranty  against  average. — On  arrival 
of  the  ship,  part  of  the  cargo  was  delivered,  and 
freight  was  payable  under  the  bills  of  lading  for 
that  portion  ;  but  the  residue  owing  to  sea  damage 
was  in  an  unmerchantable  condition,  and  freight 
was  not  payable  for  it ;  with  the  result  that  the 
total  amount  of  the  freights  payable  under  the 
bills  of  lading  was  less  than  the  charter  freight, 
and  the  charterer's  profit  was  consequently  lost : 
— Held,  that  there  had  been  a  total  loss  of  the 
subject-matter  of  the  insurance  within  the  mean- 
ing of  the  warranty : — Held,  ako,  that  the  fact 
that  the  charter  freight  was  a  lump  sum  and  not 
a  tonnage  rate  was  one  which  the  assured  were 
not  bound  to  disclose,  for  that  the  underwriters 
were  put  upon  inquiry  to  ascertain  the  terms  of 


SHIP — continued. 

the  charter,  the  profit  on  which  they  purported  to 
insure.   Aspar  &  Co.  v.  Blundell         -  196 

12.  Seaman — Contract  of  Service — Ordi- 

nary  Voyage — Increased  Banger  —  Uncompleted 
Voyage — Bight  to  Wages.']  The  Japanese  Go- 
vernment purchased  in  this  country  a  war-ship, 
which  they  placed  in  charge  of  a  master  to  navi- 
gate on  their  behalf  from  the  Tyne  to  Yokohama. 
The  plaintiif  contracted  with  the  master  to  serve 
as  one  of  the  crew  for  the  voyage  for  a  fixed  sum. 
The  ship  sailed  from  the  Tyne,  but  before  she 
arrived  at  her  destination  news  reached  her  that 
war  had  been  declared  by  Japan  against  China. 
The  plaintiff  thereupon  refused  to  continue  to 
serve,  and  left  the  ship.  In  an  action  brought  by 
the  plaintiff  for  his  wages  : — Held,  that  the  master 
was  responsible  to  the  plaintiff  for  the  act  of  his 
principals  in  declaring  war,  and  that,  as  the  con- 
sequence of  such  declaration  of  war  would  be  to 
expose  the  plaintiff,  in  the  event  of  his  continuing 
the  voyage,  to  greater  risks  than  those  he  had 
contracted  to  run,  the  plaintiff  was  justified  in 
abandoning  the  voyage,  and  was  entitled  to  re- 
cover the  stipulated  sum  notwithstanding  that 
the  voyage  was  not  completed.  O'Neil  v.  Arm- 
strong, Mitchell  &  Co.     -        -        -  70 

13.  Seaman — Contract  of  Service — Ordi- 
nary Voyage — Increased  Danger — Uncompleted 
Voyage — Bight  to  Wages.]  The  Japanese  Go- 
vernment purchased  in  this  country  a  war-ship, 
which  was  placed  in  charge  of  a  master  to  navi- 
gate on  their  behalf  from  the  Tyne  to  Yokohama. 
The  plaintiff  contracted  with  the  master  to  serve 
as  one  of  the  crew  for  the  voyage  for  a  fixed  sum. 
The  ship  sailed  from  the  Tyne,  but  before  she 
arrived  at  her  destination  news  reached  her  that 
war  had  been  declared  by  Japan  against  China. 
The  plaintiff  thereupon  refused  to  continue  to 
serve,  and  left  the  ship.  In  an  action  brought  by 
the  plaintiff  for  his  wages  : — Held,  affirming  the 
judgment  of  the  Divisional  Court,  that  the  master 
was  responsible  to  the  plaintiff  for  the  act  of  his 
principals  in  declaring  war,  and  that,  as  the  con- 
sequence of  such  declaration  of  war  would  be  to 
expose  the  plaintiff,  in  the  event  of  his  continuing 
the  voyage,  to  greater  risks  than  those  he  had 
contracted  to  run,  the  plaintiff  was  justified  in 
leaving  the  ship,  and  was  entitled  to  recover  the 
stipulated  sum  notwithstanding  that  the  voyage 
was  not  completed.  O'Neil  v.  Armstrong,  Mit- 
chell &  Co.     -        -        -        -    C.  A.  418 

 Adding  parties  —  Deposit  of  freight  with 

warehouseman — Action  by  shipowner  for 
declaration  of  title  -  -  -  321 
See  Practice. 

 Goods  —  Carriage  by  sea — Goods  shipped 

without  bill  of  lading— Liability  of  ship- 
owner -  -  -  -  371,  713 
See  Carrier.    1,  2. 

•  Liberty  to  call  at  any  ports  in  any  order — 

Deviation  -  -  -  366,  648 
See  Ship.    6,  7. 

SHOOTING — Intent  to  do  grievous  bodily  harm — 
Aiding  and  abetting  —  Conviction  for 
unlawfully  wounding  -  -  482 
See  Criminal  Law. 
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SOLICITOR — Misconduct— Committee  of  Incorpo- 
rated Law  Society — Discretion — Afftdacit  disclos- 
ing no  prima  facie  Case  against  Solicitor — Solici- 
tors Act,  1888  (51  &  52  Vict.  c.  65),  ss.  13,  19.] 
Upon  an  application  made  under  s.  13  of  the 
Solicitors  Act,  1888,  to  the  committee  of  the  In- 
corporated Law  Society  requiring  them  to  call 
upon  a  solicitor  to  ans^Yer  allegations  of  miscon- 
duct made  in  the  applicant's  affidavit,  the  com- 
mittee have  a  discretion  not  to  proceed  further  in 
the  matter  of  the  application,  if  the}'  come  to  the 
conclusion  that  the  affidavit  discloses  no  case 
which  the  solicitor  ought  to  be  called  upon  to 
answer. — The  Court,  in  the  exercise  of  its  discre- 
tion, may  refuse  to  grant  a  mandamus  to  compel 
the  committee  to  hold  a  further  inquiry  into  the 
alleged  misconduct  of  a  solicitor,  because  by 
virtue  of  ss.  13  and  19  of  the  Solicitors  Act,  1888, 
the  applicant  has  the  alternative  remedy  of  bring- 
ing such  alleged  misconduct  directly  before  the 
Court  itself.  The  Queex  v.  Incoepoeated  Law 
Society         _____  456 

SOLICITOR  AND  CLlEm— Gift  hij  aient  — 
Presumption  of  Undue  Influence — Absence  of  In- 
dependent Advice.^  The  client  of  a  solicitor, 
without  independent  advice,  made  a  voluntary 
conveyance  to  him  of  leasehold  jDremises  in  trust 
for  herself  for  life,  and  after  her  death  in  trust 
for  his  wife,  who  was  her  niece,  for  her  separate 
use  absolutely  : — Held,  that,  the  vrell-settled  rule 
of  equity  being  that  such  a  gift  could  not  be  sup- 
ported, unless  the  donor  had  competent  and  inde- 
pendent advice  in  making  it,  the  conveyance  must 
be  declared  void.    Liles  v.  Teeey  -  '  C.  A.  679 

SPECIAL  CASE— Local   government  —  Differ- 
ences to  be  determined  by  arbitration  of 
Local  Government   Board — Power  of 
Court  to  order  statement  of  special  case 
See  Local  Goveexment.  [43 

SPECIAL  INDORSEMENT— Writ  — Action  for 
mortgage  debt  -  -  -  180 
See  Peactice.  6. 

STAMP — Eevenue  —  Marketable  security — Pro- 
missory note  -  -  240,  698 
See  EEYExrE.    6,  7. 


STATUTES : 


21  Jac.  1,  c.  16  - 

630 

See  BAXEnrpTCY.  10. 

29  Car.  2,  c.  3,  s.  4  - 

627 

See  LA2fDL0ED  AXD  Texaxt.  4. 

42  Geo.  3,  c.  119,  s.  2  - 

474 

See  Gamln'g. 

48  Geo.  3,  c.  55,  Sched.  B,  r.  2  - 

233 

See  PiEYEXEE.  2. 

 Sched.  B,  Exemptions,  Case  4 

487 

See  EEYExrE.  3. 

4  Geo.  4,  c.  60,  s.  41 

474 

See  Gamixg. 

3  &  4  Wm.  4,  c.  15,  ss.  1,2 

429 

See  COPYEIGHT. 

6  &  7  Wm.  4,  c.  96,  s.  1  - 

133 

See  PooE-BATE.  3. 

2  &  3  Yict.  c.  71,  s.  47  - 

61 

See  Maegaeenb. 

5  &  6  Yict.  c.  45,  ss.  2,  20 

429 

See  COPYETGHT. 

STATUTES— continued. 


8  &  9  Vict.  c.  18,  s.  133  - 

104 

See  PooE-EATE.  3. 

8  &  9  Vict.  c.  109,  s.  18  - 

329,  679 

See  Stock  Exchaxge.    1,  2. 

10  &  11  Vict.  c.  14,  s.  13  - 

-  497 

See  Pedlae. 

11  &  12  Vict.  c.  43,  s.  11  - 

-  247 

See  Justices. 

14  &  15  Vict.  c.  36  - 

-  233 

See  Kevexue.  2. 

See  Eevexue.  3. 

15  &  16  Vict.  c.  76,  s.  210  - 

-  400 

See  Laxdloed  axd  Texaxt.  2. 

16  &  17  Vict.  c.  34,  Sched.  B.  - 

-  123 

See  Tithes. 

16  5:  17  Vict.  c.  119,  ss.  1,  3 

-  203 

See  Gamixg.  2. 

 ss.  1,  0,  4:               -  - 

474 

See  Gamixg. 

io  Co  ly  Vict.  c.  izU,  ss.  by,  ioO,  loo 

275 

See  IMeteopolis.  5. 

21& 

See  Meteopolis.  3. 

 s.  250  - 

208,  471 

See  Meteopolis.    6,  7. 

25  &  26  Vict.  c.  102,  s.  75  - 

577  587 

See  Meteopolis.    1,  2, 

 s.  77  - 

-  443- 

See  Meteopolis.  4. 

.  s.  112  - 

-  219 

See  Meteopolis,  3. 

32  &  33  Vict.  c.  41,  s.  3  - 

-  104 

See  Pooe-eate. 

34  &  35  Vict.  c.  96,  ss.  3,  6 

-  497 

See  Pedlae. 

35  &  36  Vict.  c.  94,  s.  3  - 

-  22& 

See  LiCEXsixG  Acts. 

35  &  36  Vict.  c.  c,  s.  4  - 

-  652 

See  LoxDox,  City  of. 

37  &  38  Vict.  c.  15,  s.  3,  sub-s.  3  - 

-  474 

See  Gamixg. 

38  &  39  Vict.  c.  55,  s.  150  - 

-  110 

See  Local  Goveexmext.  4. 

 ss.  174,  sub-s.  2 

463,  538 

See  Local  Goyeexmext.    2,  3. 

38  &  39  Vict.  c.  63,  s.  26  - 

61 

See  Maegaeixe.  2. 

41  &  42  Vict.  c.  15,  s.  13,  sub-s.  1 

-  233 

See  Eeyexue.  2. 

42  &  43  Vict.  c.  11,  s.  7  - 

-  669 

See  Peactice.  4. 

44  &  45  Vict.  c.  12,  s.  38  - 

-  341 

See  Eeyexee. 

 sub-s.  2  (6) 

-  466 

See  Eeyexue.  5. 

44  &  45  Vict.  c.  45,  s.  2  - 

-  497 

See  Pedlae. 

45  &  46  Vict.  c.  40,  s.  2  - 

-  429 

See  Copyeight. 
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45  &  46  Vict.  c.  43,  ss.  8,  9,  10,  Form  in 
Schedule  -        -        -        -        -  451 
See  Bill  of  Sale. 

45  &  46  Yict.  0.  50,  s.  9  -  -  -  58 
See  Municipal  Cokpobation. 

45  &  46  Vict.  c.  61,  s.  7,  sub-s.  3 ;  s.  73  306,  707 
See  Cheque.    1,  2, 

45  &  46  Vict,  c,  75,  s.  1,  sub-ss.  1,  2,  3,  4 ; 

s.  19        -        -        -        -        -  212 
See  Husband  and  Wife. 

46  &  47  Vict.  c.  52,  s.  4,  sub-s.  1  (g^    521,  634 


See  Bankeuptcy. 

1,  5. 

 ss.  35,  36 

See  Bankruptcy. 

10. 

-  630 

 s.  38  - 

See  Bankruptcy. 

9. 

-  618 

 s.  53,  sub-s.  2 

See  Bankruptcy. 

7,  8. 

117,  424 

 s.  162  - 

See  Bankruptcy. 

11. 

-  634 

50  &  51  Vict.  c.  29,  s.  6 
See  Margarine. 

-  657 

50  &  51  Vict.  c.  29,  ss.  11,  12  - 
See  Margarine,  2. 

-  61 

51  &  52  Vict.  c.  17  - 
See  Copyright, 

-  429 

51  &  52  Vict,  c,  25,  ss.  7,  31 

-  141 

See  Kail  way,  2, 


51  &  52  Vict,  c.  41,  s.  11,  sub-s.  3  ;  ss.  63, 


-  43 

See  Local  Government. 

51  &  52  Vict,  c,  43,  ss.  56,  60,  116 

-  358 

See  Practice.  3. 

51  &  52  Vict,  c,  65,  ss.  13, 19 

-  456 

See  Solicitor. 

52  &  53  Vict.  c.  7,  s.  11  - 
See  Kevenue. 

-  341 

-  466 

See  Eevenue.  5. 

52  &  53  Vict,  c.  45,  s.  9  - 

-  537 

See  Sale  of  Goods.  2. 

52  &  53  Vict.  c.  49,  s.  24  - 

See  Local  Government. 

-  43 

53  &  54  Vict,  c,  39,  ss,  23,  31 

-  126 

See  Partnership. 

53  &  54  Vict,  c,  71,  s,  1       -  - 

-  264 

See  Bankruptcy.  2. 

 s.  11,  sub-s.  2  - 

51,  337 

See  Bankruptcy.    3,  4. 

53  &  54  Vict.  c.  ccxliii.,  ss.  4,  5  - 

-  511 

See  Poor-rate.  2. 

54  &  55  Vict.  c.  8,  s.  8,  sub-ss.  1,  3 

-  123 

See  Tithes, 

54  &  55  Vict.  c.  39,  s.  33 ;  s.  82, 

sub- 

s.  1  (6) ;  s.  122 

-  240 

See  Kevenue,  6. 

 s.  82,  sub-s.  1  (&) ;  s.  122 

-  698 

See  Kevenue.  7. 

54  &  55  Vict,  c.  76,  s,  5,  sub-s.  9  - 

-  247 

See  Justices. 

56  &  57  Vict.  c.  71,  s.  4,  sub  ss.  1,  3 

-  97 

See  Sale  of  Goods. 

STATUTES— continued. 

57  &  58  Vict.  c.  16,  s.  1,  sub-s.  4  -        -  81 

See  Practice,  2, 
57  &  58  Vict.  c.  54,  ss.  1,  2         -        -  141 

See  Railway.  2. 
57  &  58  Vict.  c.  60,  ss.  493,  496  -        -  321 

See  Practice. 

STOCK  EXCHANGE— (^amwg  and  Wagering  Con- 
tract— Fayment  of  Differences — Securities  deposited 
as  Cover — Action  to  recover  hacJc  Securities — Gam- 
ing Act,  1845  (8  (fe  9  Vict.  c.  109),  s.  18.]  By  the 
Gaining  Act,  1845,  it  is  enacted  that,  "  No  suit 
shall  be  brought  or  maintained  in  any  court  of 
law  or  equity  for  recovering  any  sum  of  money 
or  valuable  thing  .  .  .  which  shall  have  been 
deposited  in  the  hands  of  any  person  to  abide  the 
event  on  which  any  wager  shall  have  been  made." 
— In  an  action  to  recover  back  securities  deposited 
as  cover  for  differences  which  might  arise  on 
gambling  transactions  in  stocks  and  shares : — 
Held,  that  the  statute  applies  only  to  money  or 
valuable  things  deposited  as  the  stake  to  abide 
the  event  of  a  wager,  and  does  not  apply  to 
money  or  valuable  things  deposited  as  security 
for  the  observance  by  the  loser  of  the  terms  of 
the  wagering  contract : — Held,  also,  that  the 
authority  to  retain  the  securities  might  be  re- 
voked and  the  securities  recovered  back  at  any 
time  before  the  holders  had  appropriated  them  to 
their  own  use.  Strachan  v.  Universal  Stock 
Exchange,  Limited  -        -        -    C.  A.  329 

2.  Gaming  and  Wagering  Contract — Pay- 
ment of  Differences — Honey  deposited  as  Cover — 
Action  to  recover  hade  Money — Gaming  Act,  1845 
(8&2  Vict.  c.  109),  s.  18.]  By  the  Gaming  Act, 
1845,  it  is  enacted  that  "  No  suit  shall  be  brought 
or  maintained  in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable  thing 
....  which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which 
any  wager  shall  have  been  made." — In  an  action 
to  recover  back  momey  deposited  as  cover  for 
differences  which  might  arise  on  gambling  trans- 
actions in  stocks  and  shares,  it  appeared  that  the 
money  was  treated  by  the  defendants,  to  the 
knowledge  of  tlie  plaintiff,  as  appropriated  to 
meet  his  losses  to  the  defendants,  and  that  the 
whole  amount  had  been  so  appropriated  before 
the  plaintiff  gave  notice  to  terminate  the  gam- 
bling transaction : — Held,  that  the  plaintiff  could 
not  recover. — The  statute  applies  equally  to 
money  or  valuable  things  deposited  with  the 
other  party  to  the  bet  as  to  those  deposited  with 
a  stakeholder.,  Strachan  v.  Universal  Stock 
Exchange,  Limited  (No.  2)         -      C.  A.  697 

STREET— General  line  of  buildings— Metropolis 
Management  Acts  -  -  -  577 
See  Metropolis. 

  Metropolis — General  line  of  buildings — 

Certificate  of  superintending  architect 
— Order  for  demolition  of  building  be- 
yond line  -  -  -  -  687 
See  Metropolis.  2, 

  Metropolis — Paving  expenses — Apportion- 
ment— Mode  of  apportionment  among 
landowners  -  -  -  -  443 
See  Metropolis.  4. 
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STRTSTS:!— continued. 

 Paving  expenses — Apportionment — Metro- 
polis -----  219 
See  Metkopolis.  3. 

 Paving  expenses — Liability  of  frontager 

See  Local  Government.    4.  [110 

SUMMARY  JURISDICTION— Conviction— Clos- 
ing order — Limitation  of  time  -  247 
See  Justices. 

THAMES— Pollution  of  river— Order  to  vestry 
to  construct  sewer— Powers  of  county 
council        -        -        -        -  275 
See  Meteopolis,  5. 
TIME — Computation  of — Act  of  bankruptcy  264 

See  Bankruptcy.  2. 
TITHES — Income  Tax — Assessment  for  Occupation 
of  Lands — Beduction  hy  Commissioners — Owner  of 
Tithe  Rent-charge — Bight  of  Appeal — Income  Tax 
Act,  1853  (16  &  17  Vict  c.  34),  Sched.  B.— Tithe 
Act,  1891  (54  &  55  Vict.  c.  8),  s.  8,  suh-ss.  1,  3.] 
Sect.  8,  sub-s.  3,  of  the  Titbe  Act,  1891,  whicb 
gives  the  owner  of  tithe  rent-charge  the  same 
right  of  appeal  as  the  owner  of  lands,  gives  a 
right  of  appeal  to  the  owner  of  tithe  rent-charge 
where  the  assessment  on  land  made  by  the  sur- 
veyor for  the  purpose  of  Sched.  B  to  the  Income 
Tax  Act,  1853,  has  been  reduced  by  the  Com- 
missioners, on  appeal  by  the  occupier  of  the  land, 
to  such  an  extent  that  the  tithe  rent-charge  ex- 
ceeds two-thirds  of  the  annual  value  of  the  land, 
as  ascertained  by  the  assessment,  in  consequence 
of  which  so  much  of  the  tithe  rent-charge  as  is 
equal  to  the  excess  is  liable  to  be  remitted  under 
sub-s.  1.    The  Queen  v.  Commissioners  of  Taxes 
FOR  Barstaple  Division  op  Essex         -  123 
TITLE — Sub-lease — Implied  covenant  for  title  or 
quiet  enjoyment — Duration  of  covenant 
See  Landlord  and  Tenant.    5.  [610 
TORT — Action  of — Costs — County  court — Ques- 
tion of  title — Jurisdiction  -  358 
See  Practice.  3. 
TRADE  UNION— Liability  of  members  of  trade 
union  for  acts  of  district  delegate  -  21 
See  Action,  Cause  of. 
TRUSTEE— Liquidation  —Accounts  —  Board  of 
Trade         -        -        -        -  634 
See  Bankruptcy.  11. 

ULTRA  VIRES  ACT— Company— Payment  of 
commission  to  stockbrokers  for  placing 
shares  _  _  _  _  604 
See  Company. 

UNCLAIMED  FUNDS  OR  DIVIDENDS— Trustee 
— Liquidation  —  Accounts  —  Board  of 
Trade  -  -  -  -  634 
See  Bankruptcy.  11. 

UNDUE  INFLUENCE— Solicitor  and  client— Gift 
by  client — Presumption  of  undue  in- 
fluence— Absence  of  independent  advice 
See  Solicitor  and  Client.  [679 

VERDICT — Criminal  law — Indictment  for  larceny 
— Power  of  judge  to  enter  verdict  of 
guilty  -  _  -  _  484 
See  Criminal  LAW^  2. 


VOLUNTARY  SETTLEMENT  —  Revenue  —  Ac- 
count duty  -  -  -  -  341 
See  Eevenue. 


"WAGER — Stock  Exchange — Gaming  and  wager 
ing  contract — Payment  of  differences — 
Securities  deposited  as  cover  329,  679 
See  Stock  Exchange.    1,  2. 

WAGES — Seamen — Uncompleted  voyage  70,  418 
See  Ship.    12, 13. 

WINDING-UP— Company—  Sale  of  business  to 
company  —  Bankruptcy  of  vendor  — 
Fraudulent  sale — Rights  of  trustee  in 
bankruptcy  -  -  -  -  624 
See  Bankruptcy.  6. 

WORDS :— 

 "  Act  which  recognises  a  pre-existing  con- 
tract of  sale "  -  -  -  97 
See  Sale  op  Goods. 

 "  Betting  with  persons  resorting  thereto  " 

See  Gaming.   2.  [203 

 "  Building,  structure,  or  erection  "  577 

See  Metropolis. 

 "  Cancelling  of  charter "       -        -  90 

See  Insurance  (Marine). 

 "  Cargo "  -        -        -        _  648 

See  Ship.  7. 

 "Charity  school"       -        -        -  487 

See'  Revenue.  3. 

 "  Coupon  competition "         -        -  474 

See  Gaming. 

 "  Disbursements "       -        -        _  380 

See  Insurance  (Marine).  3. 
 "  Exposed  for  sale "     -        -        -  657 

See  Margarine. 
 "Fictitious  or  non-existent  person"  306,  707 

See  Cheque.    1,  2. 
■  "  Grain  brought  into  the  port  of  London  for 

sale"  -        -        -        -  652 

See  London,  City  op. 
 "  Honour  "  policy        -        _        _  38O 

See  Insurance  (Marine).  3. 
 "  Hull  and  machinery  "         -        _  38O 

See  Insurance  (Marine).  3. 
 "  In  navigating  the  ship  or  otherwise  "  301 

See  Ship. 

 "  New  street "   -        -        -        -  219 

See  Metropolis.  3. 
 "  Person  having  agreed  to  buy  goods  "  537 

See  Sale  op  Goods.  2. 
 "  Piers  or  similar  structures  "  -  279 

See  Insurance  (Marine).  2. 
 "  Practice  and  procedure "     -        -  81 

See  Practice.  2. 
 ■  "  Seaworthiness "        -        -        -  550 

S'eeSnip.  3. 
 "  Voluntary  transfer "  -        -        -  466 

See  Revenue.  5. 
 "  "Warranted  uninsured  "       -        -  380 

See  Insurance  (Marine).  3. 

WRIT — Special  indorsement — Action  for  mort- 
gage debt — Receiver — Order  xiv.  180 
See  Practice.  6. 
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